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> TON APPEAL FROM THE Court OF THE’ Juvia Coussin, 


ae ae Tet wgra w CENTRAL” Provinens:] VISSE wr n. 
T Dg MO. ar gb o PR sipit Him hrs. por SQ aft «4% 
“Ego orig gi — Decree Jer sak; _ Serm E aera aljered » aptent pat 
‘instance of. mortgagor—Mart ager stoped trom, gelying. on "aliod. form, to 
Heat Mi Purpose for wh{ehalterdlion' "Bay “madi Sif lands i Central 
Pronitces—~Central Provinces Act- (IX Gf 1883) “section: Myl Gr eius 


E cn ha«taraz ft o APAM dm Zu JDL) INDIK nouo) 

The Central. Provinces: ‘Tenancy Act, section 42: provides that KEN person . 
pns a t 2 eli) 446 

whoie proprietary Tights = “in Tada” <cinprnig’ ir "ja TAE s : are sold. "in 

Greciitton! oF i any decree! whiGh does! not’! éxp Nda lieet il ael "hist fights in 


. the str! land, shall become aakioyp dt tert" ofthat sirland dioc n7 aca 


. A decree for sale in terms specified that daitya. rights “ihi igir; EEEE 
. This was modified atthe, dastatice ca pof the | judgment-debtor ( (mortgagor) tand the 


eho tee 


we ‘swords “all “actual s and tepptéd right i in tho „Sir and", substituted, it, being ` 


* xd 1:2 MM R ait av rad 





agreed betweon the Parties thit the question “ whether such, Sights, fisted the 
H iV “fa ste $ E Miei. * 
AE ight’ should” be Jett Soyer. Nous P d CR 
ij epee naa Gh ETESN Sige wia, or jf bei 2.7 5a odi utc. tl - 
‘Thereafter th e moftgagors có contended that the modified decree. did n not fom ^ | 
ply PATA TAA, Wbêding6£ section 42 aliove. ‘cited; ‘whether or not’ the _ motte : 
gageé was entit'el on the merits to sell the Cultivating right : 7 E . , 
uM £P ja! 


zao Held, “hat it was notopen: ito. tlie ^mórtgagors to assert Ult by the re resnit of 
- the alteration theitightaof t ‘the. smottgagee under, the: original .décree were: taken ` 
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` Their Lordahips observed that it was anfortunate that the lower Court should 
have left over the question whether the rights to be sold included the cultivating 
rights, and that such question should have been decided at the time. 


Appeal Pon a decree of the Judicial Commissioners ii "of 


the Central, Provinces (Prideaux and Mittra JJ). dated September s, 


#1977; reversing a decree of the District Judge of Hoshangabad., 


The appellants’ predecessors executed a mortgage in favour 
of respondent's predecessors mortgaging fm/er alia "ÆA actual 
and reputed rights in sir" The mortgagee sued and , obtained 
a decree specifying that the cultivating rights in the sir 
would be sold. On appeal to the Judicial Commissioner the follow- 
ing order was..passed (in 1907): “ Both sides agree that'it would 
be premature to decide what'the position of a purchaser under the 
decree absolute for sale will be in respect of the sir. In the list of 
the mortgaged property on thé back of the lower Court's decree for 
the words “ cultivating rights in sir dc.” the following words will 
be substituted, “ with all actual and aepauted rights as detailed in 
the mortgage." The mortgagee bought the suit’ villages at the sale 


‘andthe sale certificates specified that they were cold “ with all 


actual and reputed rights as detailed in the mortgage deed.” He 
did not however obtain possession of the sir lands, and in settlement 
proceedings the.appellants were recorded as occupying tenants of 
the sir, Thereupon respondent instituted the present suit for pos- 
session of the strand cancellation of the settlement entry. "Tbe 


. Distrí& Jedge dismissed the $uif, both as barred by section 47 of 
` the ‘Civil Procedure Code and because, as he held, the cultivating 


l rights in the sir had not been sold. On appeal however the Judicial 


Commissioners (Prideaux and Mittra JJ.) reversed his decision 


“and held that the sale included cultivating rights in sir and that the 
_ suit should ‘have been treated as an application in execution and 


the plaintiff given possession of the sis, They decreed the suit, 


- Hence this appeal by the defendan s, b 


Abdul Majid for Appellants : submitted that in view-of the’ sais 


' cit language of section 42 òf the Central Provinces Tenancy Act, 


“the Judicial Commissioners could ‘not hold that the cultivating rights 


weresold. The detree did not comply withthe requirements of 
‘that section : : it did e dons direct the sale of the cultivating 
Aights. 5 

[Zord. PE z- Was not the decree e that it ‘ish 


„~ cover, whatever wag conveyed bye the mortgagg? ‘There was adis- 


pute whether the mortgage included the cultivatiag rights.’- You 
et 


*-. 
Vor, XXXIV. I * privy COUNCR. + E s 


were a party to the arrangement, * How can jou come and contest” 
how that it is to be decided on the. mortgage [3 

e We are entitled to rely on the "Statute, The decree, and the 
decree alone, has to be looked at : as it stands it does not specify 
thé cultivating right. The Judicial Commissioners were wrong in 
jc that the mortgagedeed could be referred to. ^. ^ . 

. Zord Buckmaster : Tf your contention is right, the effect of the 
order of; 1997 was that the Judge decided in your favour the very. 
point whicli was left open.] 

` The mortgage did not in fact include the cultivating fights: 

[Lord Buckmaster > , ‘It has been held that it did.] | 

(Dunne, K. C. for Respondent :. This very mortgage was under 
consideration here in Gu/ab Singh v. Gokuldas (1) ; the Board nega- 
tived the contrary view.] 

This point was not then before them. The sah rights were- 
in fact not sold. 

_ The sale certificates i in these cases are only evidence, not a root 
of title : Mussumat Buhuns v. Lalla Buhoorté Lall (2); Kour 
‘Baloant v. Hi rachand (3). 

Dunne, K. C. (Kenworthy Brown with: dus) for Respondent : 


‘The Court when it modified the wording of the decree intended 


that all rights included in the mortgage should. pass. In our suit 
wé claimed the str lands, and the trial Court held we were®entitled 
to them, Then the parties came and said it was too early to decide 
the matter, and so it was left open : but it was never intended we 


‘should lose any rights we had in consequence of the alteration, It 
was on the defendant's. objection that the alteration was made: ° 


they agreed that their right to'cultivate should depend on the cons- 


„truction of the mortgage. Prima fade, rights include sir The 


mortgage quite clearly, covered it. Nothing was reserved in the 


.mortgage, so the defendant's original right went with it : and their 


statutory right, under the Act never arose, for.that it should arise a 


. condition has to be fulfilled there must be a decree which does not | 


include their sir. ° 


Majid in reply: The sieh of the decree was expressly 


- made to protect our interests, and we are entitfed to rely on it. 


" (0 (913) Le R. 40 T. A. 117 (830); LOL, R. 40 Cale. cn 1; C. L. J 
619. . 
(a) (1872) 14 M. I. ^A. 496 (333) ; 10 B. L, R. 159; 18 w. R. 157. 
jl (1999) LL R.27 Bom, 334 (337) 
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"Tha ‘Lordships’ judgetent was is deliyêrêd by. (vac. a 


Jord Buokmaster :- :— ‘The suit out, of which. this appeal has 


arisen was instituted by y the’ ‘present respondent, asking as against. : the 


je v 


appellants for, “possession of the. sir ‘and Miudkast. Jand that had been 


PVM deeti Tf Uu J 1 aul Tht, A 








. comprised | in a mortgage executed. on, the zo Septémber, Bor. 


v6 Sa OS Mosis! gat d 


-The _only „defence do ‘iho suit which now rêmains ‘for consideration 

was Bas ed” ‘poi seétion 4a of Act lx cPr885,! an ‘Act-Whict* à although 
if has Heer ajer te f tenta s subséquent modificátictis ‘and “changé 
Operates and binds. the parties to this mortgage.” “That sectién'tund 


t 


in these teris iii EA dapi ERI 


A Every persóh “whose: Tproprietoryriglits inSlaitd’ comprising si»- 
land:are;s after this Act .comes: into. force, transferred?in-any, of 'the 


Ss iyan. ^t oy que 


followingscases,! namely. —(a)uwhen «lie ‘sells, those- rights. - without - 
, expressly agreeing, to transfer-his right to éultivate the-sir-land;(4) 
» when. those rights. are. sold „for, an arrear. of land revenue, .(Q when 


those rights are sold in execution of any decree which “does not 
expressly c diréct the sale of his rights in thé si ‘land, shall become- an 
occupancy tenani “of that . sir and and ie jent pay fable by himas : 
such shall be fixed by a Revenue Officer on application made’ ‘by ‘him 
or by his landlord.” : OE, M ME 

= :'/Thexzrelévant clause tins “the ‘section is the last'and.the. question 
that: hastbeen: argued before .their Lordships i is whether- or., nòt- the 
decree: under. which this, šale was made:did or did not, expressly -direct 
the sale ofthe rights in the ‘sirland. : The, Judicial «Commissioners 


“ffombwhani -this appeal. proceeds:took:the view that it did ; but their 


Lordships’ think;in.the, circumstances of- this.: case cit] is. ‘unnecessary - i 
fo examine:and: consider: that. question, and- for. this: reason: that <the 
‘appellant ^in: this case ‘cannot: be héard to maintain.that i did. not. 
“The: mortgage: unddubtedly :comprised all. the! rights in-the str land: 


In! the reoursé-of the. judgmént'by the Judicial-Commissioners; it is 


sstated that itswas mot contended. befote:them* that upon; atie coris- 
struction of: thè mortgage'rdéed'.alb thë tiortgagor’s' righis'in ENA 
sland wete not-mortgaged. and these. nights Would” obviously’ inchide, 
^ tlie. "right? to” dultivate’it”@nd’in’ á judghient/of = “this” ‘Board’: ‘onan 
appêal arising out of the same:mortgage [Gu/ad Singh v. Raja. ‘Seth. 
n Gokuldas, (1)} theres is in. expression of opinion to.the sains effect P 
"That tiexpression: óf.Spinion does not follow: upon'any' elaborate’ argu ‘ 


: hes aves 3 because i in truth examination gf the mortgage. d deed, cpakgs it 


plain. At 
Tn those circiumstances, y when om orginal, sii. "v in&tituted on » 


(1) (1913) L. R 40 LA. uz; L TU R * 6 alc. EUM ac. L. 3 ag 
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the sind ‘Déceinbet 3 1904, to "Obtain à dëcke’ for ! salt the" pope" 
wich {Pe mortgagee y was erfidtod to en $ was "property f ön À which the 
ái mortgagor. “could be ‘excluded from’ hig tighi of aláro. “On: the 
ath; April, 1906, a, decree" for sale “was ‘niade i in that 'Süit ánd that 
decree’ specified as the property that was to be offered for Bale’ ‘proper: 
nang the cultiyating tights i in the’ sir P E 
; hu appétit was biougtit f from that judgment sand it” was challenged 
^ «upon Tán! "Erodfids: ^ ‘Among’ others” it was" 'utged' "that thé Court 
«had been wrong in holding* ihat-ainder' the “terms -ofthe - mortgage 
the ee could encluge ps MORRER from his cultivating rights 


„over. Tt was "in their Lordships’ view an unfortunate’ circumstance 
that when such a, matter, obviously" open, for decision, could and 
“might then have beet’ readily decided it should have been postponed 
to a later date with the inevitable-result of provoking further dispute | 
. in the future. Both parties, however, agreed to this course and the 
judgment. upon which the.decree was then based contains this 
stateniént RY ^ odpa Lv sonel ee ive egen 47. 
: ** Both side- agreé- that- ip “would: be "premature to decide what 
the position of, a burphaser u under decree, absolute for sale will be in 
respect of thé sit, Th the list of the’ "piodtgaged- ‘pfoperty on the 
back of the lower Court's decree for thé words “with. cultivating rights 
in sir, the followwirigiwill: He sotiatated Nus HêtHewetoa] and daeputed 
rights as detailed i in the mortgage, n VERIS PIG, mre | 
_ The ore ‘thing 'thai-is t6 thelr ‘Lordships’ ils die: Plain is: that 
“thise alteratioh-wasnotinténdedito  Coneludeaficfbasc: inifavour of. the’ 
: “pidttyagox bút toz leave: ‘Open to: Bothsides thetrightsahat! would be” 
` established in “tHe ev ént ot he moi gage “deed: being 'décidedzifi the 
] ;One; -Way,or in.the other, , "&onsequently$. the, words in that decree, 
Y ."'withralledctual ‘and! reputed rights: as sdethiled- in; the; mortgage: d 
sw hich Were’ tor sbé “Substituted “or. thenexpresssáfid exact'words:that 
: "eere Bb nikahi Ta in thé^origihal decree" were , expressly afid" definitely 
“jntelfadd? ind" d (fied "by "Both patties tó" take EHE rip ‘cithér | 


of the mortgagor, or the mortgagee according to the true ‘meaning ‘toe 


^ “be “Blaka oi on ‘the deed. ` “the ‘property’ ‘has now ‘been’ sóld "üriqet^ "that 


' decree and the appellants | here who Tepresent" the” mortgagor‘ laif 


£ Pe na E 


“that tas iin words do, not comply, with the siet conditions mentión- 
“ed i n, section , “42 iheir rigi tS of., cultivation’ aye. ‘Biot. ‘been "taken 
away ; in “other words they “seek to make the decree operate ina 
] mar ner, opposite te te the agreed purpose fory which it was framed. 

" v Lheir Letdsiips 1 have, “already “pointed “uit, ‘that. “they. 'do not 


4 
propose to samine the * reasons: why the jcarned" Judici Com- 
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missioners think that even that'contention is not well founded. 
They base their view upon the groynd that the circumstances in 
which that modification was made are circumstances which prevent, 
the appellants. from asserting that by the result of that alteration the 
rights of the mortgagee under the original decree with regard to 
this cultivation were completely taken away. 7 

For this reason they think-that the appeal should fail and’ they 
will humbly advise His Majesty that it be dismissed with costs. i 

E. Dalgado ;—Solicitor for Appellants. 

T. L. Wilson & Co ene for Respondent. 
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Present: Lord Buckmaster, Zord Dunedin, Lord Shaw, 
Sir John Edge and Mr. Ameer Ali. 


MALAYANDI APPAYASAMI NAICKER 

m v. : 
3 THE MIDNAPORE ZEMINDARI CO. Ltd. 
; [2 . 


[ON APPEAL FROM THE Mapras HiaH Court.) — 


Falayams in the Southern Districts of Madras—Their nature—If they are alion. 
able—Military service tenures-—Abolition of such tenures by proclamation~— 
Police service fenures—Madras Regulation XXV of 1802. 


y e 
Ia the Southern Districts of Madras sundry palayams were originally held oa 


‘military service tenure and subject to the payment of a tribute. to the paramount 


power. But these military suvice tenures were abolished and determined bya 
Proclamation of the; Goverr or in Council. dated rst. December 1801, and thare- 
after any character of Inallenability attaching to the palayams by virtue of, such 
tenure ceased. 


Police Service tenures were abolished in 1816 by the Government of Madras.: 
but it was held in the. present case that it was not ptoved iati the palayam ‘had in 
gact been held on such a tenure. z 


Madras Regulatfon xxv of 1802 neither gives to nor takes away from the 
former owners iud lands aot | eee tettled any rights which they then 
had. * e À 


‘Appeal from 4 decree of the Madras High “Court (Wallis C€: J. 


| and Spencer J.) reversing a decree of thg ] District Judge peace. 


o .* * ' 
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The facts are very fully stated in -their Lordships’ judgment. 


` The Madura District Judge decreed the ‘suit, holding that the pala- 


¿yam was inalienable : but Pis decree was reversed and the suit 
" dismissed by the Madras High Court (Wallis C.J. and Spencer J.) 
Hence this appeal by the plafntiff. . 

Dunne K. C. (Narasinkam with bim) for Appellant : submifted 
that the High Court were wrong in treating this polliam as an ordi- 
nary @mindari. It was an unsettled polliam. The case of The 
Collestor of Trichinopoly v. Lekhamani (1) was not one of general 
application : it merely showed that that particular estate was in the 
nature of an ordinary zemindari and followed the ordinary law, not 
that all unsettled polliams were, | Here the poliam was notijoint 
family property. The family merely had a limited right to an 
estate as the appanage of an office. The position resembled that of 
the ghatwali tenures in Beagal. To the end Government took the 
view that the holder of the estate for the time being was a mere 
farmer for his life. The early sanads contained no power to trans- 
fer. In early days Government had absolute power as to the suc- 
cession, and we submit that is still the cise. The holder only had 
å life interest, and it was for Governnent to recognise any new 
incumbent. The heredity applied if at all to the office and not to 
the estate. The land was service land attached to the office, and as 
such inalienable : Mayne, Hindu Law, sections 337 339. 

[Zord Dunedin : According to you there is no succession.] 

There was.no succession to thé e&tate. Each new incumbent 
came in by virtue of succeeding to the office and was entitled to 
repifdiate anything which his predecessor had done. 
^ [Zord Dunedin: You arc almost askirig us tq establish a new. 


“tenure. | 


Ladmit I cannot give decisions or dicta as to polliams, but 
there are other estates in India, e. g. the ghatwali tenures, of this 
kind and the absence of judicial recognition in Madras may be 
die to the fact that before Sartaj Kuari's case (2) it was not neces- 
sary, in the view of the law taken there; to raise points of this kind. 

[Zord Dunedin : For the same reason it matters little what * 
Government said. before 1888] — D or s 

For a long series of years this was treated by every oneasa 
military tenure. Both the family and the GBvernment took that 
view. Prior to Regulation XXV of 1802 the holders family had no 
title to the succession. If advantgge had been takepeof that Regu- 


(06870 L. R 11. P. 268 (282) ; 14 B. L. R. 115. 
(2) (1885) L. R. 151 A. 51 4h L, R. 10 All. 273. 
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lation. they «would. have , acquired a title,, but this vas, , not, done. , 


-The original tenure did. not involve a proprietary right i in ‘the TA 
and it is not shown to, baye „ever, deen, changed.» +. 


^u urs 





pi De. -Gruyter WE. and Kenivorth by Brown for Respondents. were” 
not called on. "pee 

t, *'Their Lordships? judgment was, delivered by hoe aha tains 
..",. Sie John Edge :--This is.an appeal, from , a ‘decree, po ; 
,18th- February, 1918, of the. “High Court ¢ at Madras, which, tgversed 
ra, "decree,. dated the. ith September, « x 1916, of ihe District Judge s of. 
Midi, s salt Laces, 
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. The.suit-in which this: appeal. has, „arisen, was „brought t osi i 
£50, far as ig.now material, against the. ' Midnapore Zemindari- Com- 
,pany,. Limited, hereinafter referred. 1o as the respondent Conipainy, 
- a decree. for. possession. of the. Properties. specified is schedules A 
and, Cc of. the piaint, and for.  mespe, "profits... ‘The p properties, claimed 
Were igoa of the, Palayam -of, ‘Kanatvadi,” The, suit was. Brought 


ied 


| been posed. "e first desi on he 
“of Malayang? o Naicker by his fast ¢ or- senior “Wile | she i is ‘the l 
_ appellant. here, and. will be: "hereafter. referred ito as the appellant. 
“The” second, plaintiff on he record. yas, “the, son ,of Malayan ndi 
Appaya Naicker, by, his second or junior wile, and is by ; date oft irth 
. the elder, af the two brothers. They? were obviously, joined as plain- 
tiffs, owing t to some; doubt Las te to. which of, “thea, was entitled, on the 
* death of their. father ; ‘in. 1911; to, Aücceed, “to the Palayam by. the 
, custom of primogeniture « applicable i in the family.” "The second plain. 
tiff did not apptar and was not represented. in the High Co auri; and 
| he is not à panty, to this.appeal, so need not, again be referrdd te ton | 

In the ‘Plaint it was. alleged 1 that the Palayam n of Kannivadi di is. an 
| ancient dmpajtiblo. Palajam; déscendible to a single, heir accondin ing” 
` tothe, custom of primogeniture; that the Palayam - was. onierr 


conferred as 
a military -fi fief by. a Nayak, ruler. of, “Madura 





rui 
About A, D, 1800 upon 
pU OG FUE 


‘pritfejpal bastions of Madura Fort ; tht the, ‘Palayagar , was "by m , 


, tue of-the tenure | liable to be.. falled’ upon to, teter military. service 
.by furnishing 1 men and other aid, and, for “police, ' duties, ‘and to to pay 


Len 


c annual. tribut | to the § State ;. that, the, Baiayam continue t to be held 


<, by; the appellant's family under, the same, conditions, of. tenure cand 
service after the assumption of e Dindigul cqantry by. thé British’; 
‘beyond d thie, 


'$ SM 


-æ . an ancestor.of the ‘appellant. who. was ‘placed in’ chaige, of one E the ` 


> 
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life of-the Palayagar for the time being, both by.reason os tht tenurs". 


and.according to the custom of the family, which custom eame into 
existence ‘in consequence of ‘thd’ character of the tenuré.” . 
. Briefy. stated, the connection of the’ respondent . Company with- 


the Palayan- of. Kunnivadi according to. the allegations in „plaint is . 


as follows’;~-The grandfather and father of thecàppellant “in 1895 
mortgaged the Palayam to the Commercial Bank, Limited,. of Mad- 


ras, in respect of debts of theirs which were not binding upon the. 


appellant-or pon the Palayam ; on that mortgage the Bank obtain: 


ed a decree, and in execution of that; decree brought the Palayam; 


to sale.at'auction, and'at. the sales purchased the’ estate in 1900, 
arid on the-8th January, : 1909, conveyed: all their rights under the 
decreé.and under: the auction sales to’ the respondent Company, 
who have singe thén been in possession. 

- Various other. matters were alleged in the plaint as to, which no 
arguments were addressed to their Lordships by either side, - 

7 "The respondent Company in their written statement admitted 
that the Zamindari of Kannivadi was at the'time of “the sale to the 
Bank impartible and was descendible to a^ single- heir according to 


the custom of ptimogeniture; but they denied : that it had been con-- 


ferred- upon an ancestor of the appellant “ for being iñ- charge of a 
bastion of the Madura Fort" ; dénied that the estate had been-grant-- 
` éd or was ever held subject to any obligation -of ` rendering- military 
Or police service, or was inalienable, or that the Zamindar had ever 
held anj office by virtue of which he was. under any obligation to 
perforin militaty or police duties ; denied that there is,any family. 
cxistofn or anything in the tenure of the Kannivadi Zamindari which 
renderéd it inalienable beyond the.life of the Palayagar,-and alleged: 
that inlaw the Zamindar ‘forthe time being of*the Kannivadi 


Zamindari always possessed an absolute interest in it with full 


powers of aliénation. The respondent Compariy in thein written 
státemént pleaded: several other- matters, which -in-the view that 
their Lordships take of the case are not now: necessary to be 
considered: Se rise i Bc ni n 
“There were 27 issues fixed for the tal of: the suit, ` but i in. their 
Lordships! Opinion, thé tenth issue wasin the circumstancesthat 
upon which the decision of this appeal depends. It was :—" X: 
Whether the’ plaint mentioned Zamindari 'iseinalienable:either by 
custom or “by virtüe "of its ‘tenure ?” “If: it. was not inalienable 
either by custom or by: reason of 5 tenure’ the. Palayagar f for the. 
timà gs ‘entitled 46" mortgage or to - transfer ‘absolutely .. every. 
' village in the Paldyam according to his pleasure. . That is the result 
e. 
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ofthe decisionstof ‘the: Board ,in“easés of impartible estates in India, 
which.descend according to a custom of primogeniture. Until 
the law on this subject was placed by“decisions of the Board beyond: 
& doubt there was a. current of judicial decisions in the Presidency. 
of Madras to the effect that a holder of an impartible estate which . 
descended by ‘a rule - of primogeniture could not transfer except. 
for his - own’: lifetime any part of the estate unless postu. for 
necessity. : e: 
The siitfwasttried by the District Judge of. Madura. ‘The, Dis- . 
trict Judge:states in his judgment that :— : 
© The plaintiffs-base their case not on custom but on the litas: 
and police nature of-the tenure and rely on the decision in I. L. R. 
ro, Allahabad 288, to establish that if such is its tenure it (the . 
estate) is inalienable. . . . A distinction is also sought to be. 
drawn between the present case and others in that in them there 
was & Permanent Settlement, whereas in the present case the estate . 
was an unsettled. Palayam til the Bank obtained a Permanent 
Sannad in 1965.from the Government.” . i ; 
- The District Judge, after an elaborate dagean of, all. the. 
historical references to the family to which the appellant, here, 
belonged, and of xeports.and proceedings of Officers of the Govern- 


, ment, came to the conclusion that the Palayam of Kannivadi was 
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held down ito i8r6-for police as well as military service, and that, 
although by 1816 the Government had removed from the Palayagar, 
the- duty. ef police services, the Government had not-by the grant of 
a Zamindari sannad altered the, tenure by which the Palayam was 
held. His final conclusion on the tenth issue is thus expressed :—. 
* Tt seems to is therefore, that.as I have held the Palayam to have 
been- held: on. A“ military and. karal (Police) tenure, that as it had, 
never been settled.and as there was no.express putting an end to the 
military liabilities, the estate must be held to have been held on the, 
old tenure -up ‘to .the grant of thetsannad in 1905 to the Bank, and 
that- therefore up to that date the estate was, inalieriable, -This is, 
my finding on issue ro.” The District Judge made a decree i in favour, 
of: the -appellant here, against the respondent-Company, Form that 
decrée the UE Company. appealed to Es High Court at 
Madras, es e 

- The High Court i im dealing with the appeal considered. aad 
the question ag to whether the Palayam of Kannivadi was held on, 
military service tenure, and the question as to whether it was held 
ona tenure of performing for the? State police elüties. . Their, Lord- 
ships“ will adopt the same course in dealing with this: appeal ‘The 





learned Judges in their judgment referred to the fact that the Board 
in Naragunty, LuchinedavamaA y. Vengama Naido (1) ‘which related 
. to 'the Naragunty Palayam in the District of Chittore in the Presi- 
dency of Madras, had accepted as. correct the explanation in Wilson's 
Glossarp that  Palayagàrs were originally petty. Chieftains occupying 
"usually tracts of. hills or forest country subject to pay tribute and 
Service to the paramount State, but seldom paying either and more 
or less ‘independent ; but as having at present, since the subjugation 
of-the-c8untry by the East India Company, subsided into peaceable 
landholdets. With reference to that description the learned Judges 
found that:—‘ There can be no ‘doubt that Kannivadi was a Pala- 
yam of this-nature.” It has not been suggested at the hearing of this 
appeal that that conclusion of the High Court was not correct. : The 
High Court do not state when the Palayam of Kannivadi was’ first 
granted to an ancestor of the appellant; there was not on the record 
any reliable evidence on the point, -but they obviously and rightly 
considered that the grant had been made before Dindigul, in which 
` District Kannivadi is situated, was ceded to the East India Company 
by the Treaty of Seringapatam, 1792. ; 

. dt may be accepted as a fact that the Palayam of Kannivadi was 
originally. held on military service tenure and subject to the payment 
of a tribute to the. paramount power. Where lands i in British India 
are held on military service tenure, there is good. reason for holding 
that“ no one óf the successive tenants could deal with the land so 
as. to deprive the next holder of the source frogn which his duties 
might be: discharged.” (See Mayne's Hindu Law, paragtaph 337.) 
** A Palayam is in the nature of a Raj, it may belong to an undivided 
family, but.it is not the subject of partition; it can be held by only 
one member of the family ata time.” [See the Maragunty case (1) 
cited above.] The question,.so far as it depends on military service 
tenure is concerned, is—Did the Palayam continue. to be held on 
military service tenure when the mortgage to the Bank was made 
in 1895? . The High Court held that the military service of Palaya- 
gars: of the Madura and Tinnevelly District, was abolished in 1801 
by the Proclamation of the rst December, 1801, of Lord Clive, 
Governor in Council. : 

.Qn the and October,. 1199). in consequence of a rebelfion 
which had been fomented and supported by Palayagars of the 
‘Tirinevelly District, Major Bannerman, as Militéy Commandant of 
the Southern Detachment, had been obliged to issue a Proclamation 
to the Palayagars, landholders and, inhabitants ‘of, the, Tinney 
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*District, . ordering. the - Palhyagarg to: , destroy. all. forts” in> theit 
-Palayams and to deliver all guhs, gingal pieces,: fitelotks matchlocks 
-and pikes in their possession, dr im tbe .possession ofany'of the in- 
‘habitants, to the: Military Detachment sent to receive them. "The 
Court of Diréctors ih their letter of 11th February, 1801; to Fort St. 
‘George (the, Government of Madras), sanctioned: the gradual intro- 
zduction.of a permanent land sBttlement'in the presidéncy, but-laid 
‘down that it was of first importance that “ all, subordinate military 
éstablishment should be annihilated within the’ limits ‘subject - to the 
Dominions of the Company.” That: “must have medht that military 
-service tenures should be. aboa in the POS to 
Fort St. George... 7 > . ae MX ees Ate a 
-In’ consequénce of those orders ‘of the 11th fibris: 1861, 
Lord: Clive,’ Govérnor in Council, issuêd thé Proclamation of; the 
-1st December, - i801, which was -addressed «to the Palayagars:of the 
Madura and Tinnevelly districts: ‘That, proclamation referred to’ a 
proclamation of thé 9th December; 1799, of the: Governór in Coun- 


cil of Fort St. George addressed to the. Palayagars of. Tinnevellj and ` 


to a rebellion excited and maintained in arms „by "Palayagars of Pan- 
‘chalar Kurishi.snd of Virupakshi ahd by the SKtrogars of.Siva- 
ganga. `- The following -patagraphs -œŒ the Proclamation of'the rst 
"December, - ~ dd show. clearly. what tlie enn of Fort St. 
George intended. - Un S EL ; 

“ Wherefore the Right Honourable "Edsand- lon Clive, Caves 
‘nor in Council, aforesaid, with the view of preventing the récurrence 
of the fatal evils which have attended the possession ` of-armis by the 
Palayagars and Sherogars of the -southern provinces and iith.the 
‘view also‘ of ‘enforcing the ‘conditions of the Proclamation.:published 
by Major Bannerman-on the 2nd October, 1799; formally. “announces ` 
to the Palayagats; Sherc gars "ánd- inhabitants,of the southern pro- 


vinces the positive détermination 'of- His Lordship in Council tosup- 


press. the'use and exercise of áll Weapons of -offence: with . the’ excep- 
“tion of such a8 shall be authorized by the British Goyernmefit; :: ~. 
“The military service heretofore rendered by the Palayagars:and 
Sherogars havihg been suppressed. and the Company having’ in cori- 
seguence chatged itself with the protection and . defenca ‘of. the:Pala- 
“yagar countriés, the possession: of, firéarms and Weapons of offence 
‘is’ manifestly become "unnécéssary fo the.-sefety: of peoplé,: -The 
‘Right: Honourab:e "he Governor in Council therefore orders and di- 
rects all persons possessed of arms in the.próvinces of ‘Dindigul, 
Tinnevelly,<Ramnadpuram, ` Siyagánga, and Madura: to’ déliver the 
said arms consisting of muskets, matchlocks, Bikes (to 3): Lieutbnant-- 
e 


e. * 
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- £. Se It's unnecessary : do; assure the people.of “the southern provinces: 
“that: the Right Honourable the GoVernor in Council in the determi-: 

_ nation of- carrying this resolution’ into effect can be _governed by no: 
other motives than those connected with the sacred duty-of provid~ 
„zing for the permanent tranquility.of those countries; His Lordslfip 
: disclaims every^wish of-subjecting the chiefs and ‘hereditary landlords 
to any*humiliation, but the discontinyance of.the-general use of arms 
according to the prevailing habits of those countries’ being indispen- 

q sably- necessary to the ‘preservation of peace -and. to the- restoration 
of prosperity, the Governor in Council: hopes that the, chieftains will 

. with cheerfulness sactifice a custom .now, become useless. to the. at- 
> tainment. of, those important object.z .. a EP : 
ccf. With a view therefore of, tempering - the , execution of their, 
2 general | resolution, wi ith.as great à „degree of attention as may be prac-. 
: =: ticable-te to. the hereditary customs and to the. personal. feelings of the: 
t chieftains, the ,Right Honourable. Lord. Clive; Governor in Council. 

ig aforesaid, hereby, ‘authorises each- - Palayagar c or, Zamindar. to retain a, 
-x Certain number “of peons carrying. pikes . for the putpose: of- maintain,’ 
. ing t the pomp. and “state heretofore - -attached - to the persons of the 
¿said Palayagars.- But -the said number. of - authorised. _-pikemen shall. 
be fixed and shall continue to. be limited for „the better -execution of- 

E this, intention, the: -said number , ot. -pikemen; shali. be determined by, 
< the; Governor in: Council of Fort Ste George upon the - representa-, 
: " tion of the, several Palayagats i transmitted through the-regular chan- 
8 nel- of- the Company" s Collector, after proclamation of-the number so. 
zs fixed, the x names of the said pikemen shall be registered i in the public. 
ue, Gutchery « of the Collector, ‘andt the -pikes shall -inlike manner bé pub-, 
., liey. .stamped. by tl the Collector with a max. beatin, the sanction of: r 
— Goyernment? -. E. 


. M nj 
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o «at Inthe; confident : expectation. of Tahir the "peóple of thes 
southern provinces. froin: ‘the -habit of predatory . warfare and ‘inthe! 
Lc hope ofinducing: them:to., resume : "the:arts:of ~peace.and agriculture, 
-~ the ‘Right-Honourable Edward Lord .Clive;: Governor in Council of, 

si Bo Sairit George aforesaid, announces'«to:the Palaydgars''and to:all w 
~ rthe inhabitants .óf-. their; Palayams : that it is,the intention of. British 
„Government. tò- éStablish: a ;permanent.. 'assessmént- of; revenue: on the- 

. lands:of he Palàyams, upon-the, principles of: "Mamindari tenüres which. 

, assessment being.once/fixed: shall.) be. ljable-to, no change imany time, 
- to’ Come, that .the Palayágais Decomingeby cthese, means: Zamindars of 
„si their hereditary estates.will4ge exempted from all Jaflijary s service and 
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that the possessions of their ancestors will be secured to them under’ 
the operation of limited and definéd laws to be printed and pub- 
lished as well for the purpose of restraining ‘its own officers to'the 
regulations and ordinances of the Government as of securing to the, 
people their property, their lives and their religious usages. of their. 
respective castes.” 


* >It appears to their Lordships ‘that. by that pisajakan; military . 


service tenures in the districts to which the Proclamation applied : 


were abolished whether the Palayagars obtained a permanent assess- 
ment sannad or not. 

Following upon the Proclamation of the rst Deene 18015 
came, Regulation XXV of1802, under which a permanent settle- 


tient so far, if at all, as it’ has -any bearing on this case was made . 


with the Bank, and an Istimvari sannad was granted to 
the Bank on the 29th September, :9os. The Palayam estate had 
not been previously settled. The Palayagars generally, including the 
Palayagar of Kannivadi, refused to accept Istimvari sannads, and 
when the Palayagar of Kannivadi for the time being was willing to’ 
accept a sannad the Government refused in 1883 to grant him one.” 

There can be little doubt -that, that refusal to grant him a sannad: 
was out of consideration for the family, as it was generally believed: 
that it was more difficult fora creditor to bringto sale unsettled’ 
Palayams than Palayam estates which were held under an Istim- 
vari Settlement sannad. It appears to their Lordships ‘that Regula- 
tion XXV of 1802 does not affect the question as to whether in 1895 
the Palayamef Kaiinivadi was alienable or not. The Board decided 
in the Maringadusi case, [Zhe Collector of Trichinopoly v. Lekha. 


mani and others (1)), that the affirmative words’ of the and section ` 


of Regulation XXV of 1802, “ That in consequence of the ' assess 
‘ment the proprietary right of the soil shall become vested in zemin-' 

dars, &c.,” did not either give to or take away from 'the former- 
owners of lands not permanently.settled, any rights which they_then 


had. It (a settlement under that Regulation) merely vested “in‘all . 


zemindars an hereditary right.at a fixed revenue upon the conclusion 
of the permanent settlement with them” (x I. A, p. 306); 'In.that, 
«case the Board approved: of.the opinion expressed by the High 
Court 6f Madras: “, That the..existence of a proprietary estate in, 
polliams | or other-lands not permanently assessed, and the tenure by 
which it has been held,“re, in our opinion, matters judicially deter. 
minable on leggl evidence, just as the right-to any other property”, 
(p. 312). In the same case the Board held that; “ The only TEE 


(1) (1874) 1 I. A. 282. ^ = 


e bal ^ 
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e. 
ence. between a -polliam or- 'zamindari which is 'permánently settled 
and one that is not, is that, in, the former, the Government is pre- 
Guded for.ever from raising the revenue ; and, in the latter, the 
Government may or may not have that power” (p. 313) In the 
present case the learned Judges of the High Court held that the 
tenure of military service under which the Palayam of Kannivadi had 
been held had been abolished and determined ‘by the Proclamation 
of the rat December, 1801, and with that decision their Lordships 
have agreed. — 

It remains to be -considered wheter the Paligan of Kannivadi 
was. held under a tenure of the. Palayagar rendering police service 
to the State. The best and: most reliable evidence that the Palayam 
was: held on police service tenure would be a^ sannad showing that 
it was so held. Only two sannads which were granted to any 
Palayagar of Kannivadi have been brought to the attention of this 
Board. They are sannads which wére granted respectively on the 
13th July, 1797, for the Fasli year 1207, and the 13th July, 1800, 
for the: . Fasli year 1200, to Appaya Naicker, the then Palayagar. 
There is; nothing. in either of those, ;sannads from which their 
Lordships can infer that the Palayam of -Kannivadi was held on a 
tenure of rendering police duties to the State. -The conditions in 
those sannads by which the Palayagar : was bound to protect the 
inhabitants by preventing as far as might be in the power of the 
Palayagar robberies, depredations, etc, in thejr properties; to 


deliver up- persons ‘guilty of murder; and not to givé shelter to — 


deserters, and to apprehend and deliver them to the collector are 
Similar to the duties which all landholders and zamindars in British 
India have to perform. Even if it were possible to infer from those 
sannads that the Palayam of Kannivadi was then held on a tenure 
of rendering police duties to the State, the police duties of zamindars 
in that part of the country were abolished in 1816 by the Govern- 
ment of Madras. |, Mog 

Theif Lordships hold that in 7895 the Palaydin of Kannivadi 
was not-inalienable, and that the then Palayagar had’ power to 
alienate it-to “suit his own purposes, and they will: ‘humbly advise 
His Majesty that- this appeal should be dismissed with costs. e 

HS. I Polak-~Solicitor for appellant, - | k 

` Wontner & sons—Solicitors for respondents. 


JA. P. P. Appeal dismissed, 
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Land- Law of Madrai-—-Service ketur ii  - Kárnam Tands, nature of tile Borie. 

to—If the office-kolder's family have any rightsin such lands—Enfran= 
s ehizenient of Inanis under Inam-Rules ‘of 185 gen! Whether -ii énures for- the 
<< benefit of an: office-holder's family. orta himself exclusively— Distinction’ 


betwern personal or subsistence grants and service Inams—- Madras Acts, If of 


2 1894 and IH of 1895— Madras: Karnam Regulations of 1802, 1806,; and; 
1831— Difference , „between, the. law of. the Palayam and the fam.of the, 
` Karnam., me 


a y tot . S X 

The lands comprising the emoluments of a Karam or * village accountant in; 
Madras are not joint" family . | property. . They are. an, appanage ‘of the, office, " 
inalierable by: the offige-holder, and ‘designed to be the emolument ‘of the offcer- 
into whose “hands” soever, ‘the office may pass. lá many Cases there may bè i ‘Long 
continuance of the office’ ima particular family, but there Is no absolute - right - of 
hereditary succession ;' “the Karnam i$ 8 personal appointee,- and if a ‘stranger is 
appointed the lands go with the ‘appointment to the stranger selected; without 
being subject. -to.any claims thereon as a family right by relatives of former holders: 


of the ofice. - Ed S ; 3 : "E 


os L ae 


< This was; ‘the law i in Madras eyen: before Madras Ad 11 of ibai and- Madras 
Act Ill ef 1895, , which make it clear that eligibility , for the . appoiatment . -of 
Karnam 1 is a matter personal to the | appointee. n 


"When Karnam , lands are enfranchised under, the inam. Rules ot 1859 the 
enfranchisement is to the office holder himself and does not. enure for the benefit ` 


of his’ family. i = ] : 2 


In this respect Karnam landa, which are service Inams, ‘differ from Palayam 
lands, which i åre riow merely personal Inams. When & Palayam -was abolished ; 
in so far as the duty of rendering military service was concerned, the estate was 
continued with ali its hereditary incidenta to the Palayagar -like an FOI 
zemindari, ~ But in the case of Karnams dhe lands follow the office. - 


(p Venkata v. Rama (1) apptoved, Gunnaiyan v; Kamakchi ie (a) and 
Fi ngala Läkshmpathi Y Bommi. | reddipalli Chalamayya (F. B.) (3) overruled. , 


r1 
c 


‘Deppeal from a decree ofthe Madras’ High: Court (Ayling and 
Seshagiri Ayyar, JI% Teversing.a decree of thé “Temporary Subordi- 


nate Judge of Coconada,. PED ee Ce mg a ap a. TEN 


(a) (884) TL. R. 8 Mad. a. ° 
(2) (1902) I. L, R. 26 Mad, 339: : . 


(3) (1902) -I. L. R. 30 Mad. 434; 


[Vor. XXXIV. / 
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: The facts are sufficiently stated in their Lordships’ judgment, 
"The trial Judge dismissed the Suit, the High | Court gave plaintiff a 
preliminary decree for his share. Hence this appeal. 

Duane K. C. ( Narasimkam with him) for Appellant : The 


"Government, has power to appoint and dismiss Karnams, but 


they appoint from the family if possible. Here Governmet 
removed a father and appointed his eldest son, who sued for the 
lands im the revenue Court under Madras Act III of 1895 and got 
‘a | decree and possession in “1902. The present suit for partition 
“was brought in 1916, and is barred, we submit, by limita- 
tion. ., 

[Sir John Edge : Would not the decision in 1902 be. res judicata.) 

The suit was in a revenue Court, dealing with the matter, it 
‘may be, on a special basis. They appealed up to the Board of 
Revenue, which dismissed the appeal in 1905. The point of res 
Judicata has not been raised below, or we might succeed on it: 
till the lands were enfranchised in 1906 the Civil Court had no 
jurisdiction, : 

The High Court has reversed the trial Judge on the ais of 
an unreported case decided by themselves, Appeal No. 79 of 1917. 
The decision then was that a service Inàm and the . emoluments 


- thereof were joint family property, and that the coparcenary inter- 


est continued after enfranchisement. 

[Zord Dunedin: The effect of enfranchisement was under deter- 
‘mination in Ramayya v. ` Fagannadhan, (1). As long d the lands 
are attached to the office, they are necessarily impartible : but it 

may ‘be contended the bar on partition is removed when ‘they are 
enfranchised.] — ' j 

In many Madras cases previous to 1902 it. had ‘been laid down 
that in properties attached to an office nobody but the holder of the 
office himself had an interest. In Srisivasayyar v. Lakshmamma (2) 
“a dismissed’ Karnam sued to recover his lands, which had been en- 
franchi$ed to his successor, and it was held that the lands being 


“attached to the office, the suit would not lie. Bada v. Hussu Bhat 


ES (4i is to the same effect. In Venkata v. Rama (4) a FüllBench * 


held that a member of the old office holding family couid not 
recover lands which had been enfranchised to a stranger appointee: 
[Zord Dunedin: In that case there are two root ideas; ; the 
view of Turner, C. J. that the lands were the emolument of the 
office and not joint family ‘property ; $ and thè view ef Hutchins, j. 
'() (org) L L. R. $9 Mad. 930, (2) (1883) 1. L, R. 7 Mad 2064 o ~ 
6) (88) LI R. 7 Mad. ag — (9 880-1. L R8 Mad. 249... 
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that subject only to a veto the office was hereditary.’. The eon 
is whether the tenure is official or hereditary] «+ EN 


| The hereditary: right to the office is „irrelevant : the questión ie 
‘as ‘to the property in the lands” Which go with the office.’ The only 
‘person who has any right to them | is thé holder ‘of'the office rin the 
case ‘cited , if it had been coparcenery property, ' the plaintiff as 
‘adopted son would have had a ‘share. What respondent has to 
, establish hére is coparcenary right, and that was ' negatived” there : 
' Venkata v. Rama (x) was followed in ‘Venkatarayadu’ v. Venkatara 
‘mayya (2) atid Dharani Pragada v. Kadambari (3). In Gunnai- 
yan y. Kamakchi Ayyar (4) however, Bhashyam Ayyengar J. 
‘held that “enfranchisement did not enure` for the benefit "of the 
'enfranchisee only, as-it was merely the recognition of an existing 
‘right. “The decision itself is not against us, but the judgement i is, 


in sé far as it says that a service tenure is on ‘the same footing as a 


personal one, and the learned Judge applies to'the former. the deci- 
‘sion in Narayana y Chengalamma (53) The latter case was one of 
an unsettled palayam and both parties treated it not as 2 service 


“tenure ' at all ‘but as an ancestral estate. 


o^ In Pingala” Lakshmipathi v. Bommireddifalli Chalamayya (6) 
‘a Full Bench applied this to Karnam lands, and held that enfran- 


' chisement did not confer on the persons named in the title decd 


any right in derogation of those” possessed by others in the main at 
the time of enfranchisement. In that case the man claiming a share 
was in fact named i in the i inam deed. : 


Tn Ramayya v. Jagannadhan (7) it was held that the effect-of.en- 
franchisement was not to destroy the rights of. any members of. a 
joint family. wHich, had a hereditary interest in the Inam. But the 
whole ; point is - . whether any members of the joint family have that 
hereditary right. "These latter. cases hypothesize that there are co- 
'parcenary rights in, ‘property attached “to the office zi Sam and 
it is just, that which we deny. 2 . 

- There have. been no .Karnam cases before the Board, bi the 
principle ; is ; the, same as that of ghatwali estates, as to which it has 
beers held they are not possessed by the family : the office i is here- 
ditary, but the title to the lands is not one Durga Prasad 
Singh v. Tribeni Singh, (8). d : 

0) (1884) J,L.R.8 Mad,349. ' (a). (1891) 1 L. R 15 Mad. 284. 
(3) (1897) LL. R. 21 Mad, 47. (4) (1902) I. L. R. 26 Mad, 339. 
ts) (1886) ["L. R. 10 Mad. 1 o) 11907) 1. JR 3e Mad. 434- 
(2) (1915) È L.R'39* Mad. 930. "' ^ a AT 
(8) (1918) LR 745 T Avast (256)5 28 C; L. J- soli pe 0. ati (ry 


. * 
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3Refesetics was;also' ids to Madras Acti of 1894, sections 3y 
(6) 36 (2),.17, 20, 28 and ag: and to Madras-Act III of: 1898, sec 
tions 3 .7(1), 13,and 21::«and ‘to the, Inam Rules contained in. the” 
Standing Orders, of the, Board of Revenue, .1907,.p.-180. sia T 


x" Narasimham! followed: Government" has ‘power ‘to résume ser 
vieeInams, and‘-can appont any one it pleases’: "Gunnaiyan v 
Karachi Ayyar (x)! Mop qb RA RIMES JN m. Lus 

` The ‘recent decisions i in Madras "iy" down that the Joint ‘family i is. 
entitled to a share: evenif they are right, it Must be: the joint. 
fainily s at the date of enfranchisement :' there" was no joint family | be 
tween the ‘plaintiff and defendant's family in 1907. - i 


De Gruyiker K. C. ‘(Dube ‘with him) for ‘Respondent : The true 
position. ig that the lands ofa Karnam are lands held'by the family 
of:the Karnam, subject- to: the burden of: performing thé ' duties”: the ` 
next heir succeeds and the lands do not go out of- the family, unless‘? 
no single member ofthe’ family can perform the duties ' The lands’. 
are not affected’ at all: by’ the enfranchisement!: -the ‘only’ thing affect- 
ed is the Inam—the revenue. Government never make any demand ~ 
on the owner of the lands. After enfranchisement, the E ls as. 
if there had;never been any service. . ; : 

. In.this.case both sons.had an existing’ intrest in the land i inthe 
fathers lifetime. a The „Jand, was. held by the elder.brother as family . 
property and I was entitled to partition. 

- Venkata y. Rama (2) was different: the lands were helde by an 
outsider, and it was held a member of the old family-. could not rè- 
cover. it was not a case of coparcenary. 

The position , of Karnams i is - set out, in the Fifth Roa to the. 
House ‘of Commons i in 1812, Vol. IÏ, (Madras) p.n “et seq.: which 
lays down that by' custom the lands of a karnam are hereditary, 
and all members of the family ` participate | in the benéfit.' "n nan 


Lot 


-pie 


karnams, By settions 4 and 5 the heir is' to be chosen “except in case 
of incapacity. A competent heir had the’ right to” claim, drid-there is 
no provision for dismissal’ except on the sentence of a ‘Court, Régula- 
tion VI of 7831 declarés the emoluments inalienable,” Here you havé 


joint-family property, impartible " because of- a ^a Regulitiofi : “probably ` 


aig before. ^". DU 
| [ Lord Buckmaster i: ‘But thé property. is attached to an office 
which. may .go-outside the family. + Da Ce aii, «osi ut d 
* mu ets M ? A B 
Q) (1992) 1. L. R. a6 M ad. 339 (348). " 
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P.C. .ladmit that ifon enfranchisement the land is held.as the self- 
ist a acquired property of the enfranchiseg plaintiff has no case: but I 
n lii submit the land is held as the enfranchisee's ancestral property. š 


Madras Act III of 1895, section ‘to provides for filling up wacan- 
cies in the office : by sub-section (2) the succession is to devolve on a 
sirfgle heir. These are hereditary estates : the next heir succeeds, and... 
f the rights of the others are to treat the land as joint family property, 

. to enjoy portions of them, and to be maintained out of them. ° Tues 
in fact happened here. 

[Lord Buckmaster: do not see how the heir succeeds to ‘the 
office. He succeeds to thé right to be nominated to the office.] 


Veccabhadéáyya. ; 


His title arose not by nomination but by succession, 


Notwithstanding that one member of a family 15 the icant 
the others can hold and enjoy the lands as joint family property : 

A Gunnaiyan v. Kamakchi Ayyar (1). Enfranchisement merely releases 
the estate from the burden of service: the man who held it before 
held i£,on behalf of the family and subject to that burden, he now. 
holds it free from that burden but still on behalf of the family. 


Dunne, K. C.in reply: This is and always has been an'office 
which must be the subject of appointment When there is a new 
appointment a new set of rights arises. Such joint enjoyment as 
there has been here was a matter'of permissive arrangement not of' 
right. Mos ; | 2 


C. A. V. 
Their Lordships’ judgment was delivered by 


April, at. Lord Shaw ;—This is an appeal from’a decree, dated the 19th 

. February, 1918, of the High Court of Judicaturé at Madras which 

reversed a decree, dated the 14th March, 1917, of the Temporary 

Subordinate Judge of Cocanáda. This last-mentioned’ decree 

. remanded the suit so that partition might. ‘be decreed in favour 
of the plaintiff- respondent. 


The suit was for the recovery of the possession of a one-half 
share of lands specified in the schedule attachéd to the plaint, ; 


ments* attached to the office of Karnam Or Village | Accountant i in 


A the village of Pandalapake. , 
These lands were enfranchised, as .after-mentioned, in the 
^ year 1906 by an Inam, a title deed granted to Venkatramayya, 
the appellant's father. : e 
4 t. $48 
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The ener) is as follows :— ^ ' i 
pe | 


ice Nat ad 
Venkatramayya ; ; Musti Veerabhadrayya 
, (plaintiff) 
Musti ven Jagannadha — ; | 
(defendant). | a eye ya UNS 


m - 


The areik grandfather dulbarayudo. „was demvas from 


his office of Karnam for incapacity due to old age,.and.his eldest 


son Venkatramayya was appointed Karnam on, 23rd February, 1902. 


Shortly thereafter the former Karnam died. . 


It is a fact in the case which is admitted that'prior to the | 


enfranchisement and Inam grant of 1906 all the family properties 


which were capable of division were divided into two equal shares ` 


between Venkatramayya and’ Veerabhadrayya. ‘No partition 


took place of the service Inam lands ` ch ar in suit in the 
present case, ~ ey ix oeoa 


The appellant maintains that the respondent had no right 


to such lands ; that they were not joint ‘family property, and were: 


for that reason not included within the scope of the division made ; 
and that the enfranchisement of the Karnam lands in'“1906 and 


the procedure with regard thereto are-consistent ‘with "the view | 


that the lands were impartible and were confjrmed'as separate 


property by the then holder of the office of Karam’; whilé upon * 
the other hand the respondent maintains that a-division of this ` 


particular property, although 'ıt is undoubtedly -Karnàm land, 


must now be decreed and that the-enfranchisement, of 1906 could ' 


not destroy the nature of the property as ond family’ property 
and the interest of the respondent therein. 

The, Subordinate. Judge took the former.. view and the High 
Court took the latter. The question in the appeal is which of 
these views is correct, 


The point in issue is modena; puis vin the KEN 4 


' case in these terms: "Whether the enfranchisement in the name 
of ‘the defendants father enured for tlie benefit "of, the family or 
to himself exclusively 2” 

It is admitted that the lands in suit forffied the emoluments 
of the Karnam or Village Accountant A large ‘body’ sof authority 
on ‘the “subject of the nature-of the title to lands so held was cited 
to the Board. Ther@can be no question of'assailing ( whatever 
be the nature df the title to the property itself ) -the validity- of the 

* . 
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bs d 'enfranchisement under the Inam ‘rules. The suit proceeds upon 
sonr- that footing and asks for a division of the property on the assump- 

jagan adha tion that it has ‘been duly enfranthised ‘under the Inam Rules of 
fw. ire p 
Vecrabhadráyya 1859. 


sehamLides oh ft de, ‘however, . highly expedient to note the Stack terms of the 
Lord “Shaw. enfranchisement itself. It is dated the arst March, 1906, and i is 
aser signed by Mr. J. A. Atkinson, Inam Commissioner. It is thus 


: expressed ;—''No. 1520. . 
“ Title deed granted to Musti Venkatramayya. i 
a ` " By order’ of the Governor in Council of Madras actingon ` 


behalf, of the Secretary of State for India in Council, I acknowledge- 

your title to an Inam consisting of the right to a portion ‘of the: ' 

Government revenue on land measuring (forty-five) 45—83 acres of 

dry Abe the.same a, little more or less) originally granted for service, 

and, situated i in the village of Pandalapaka in the Estate of Pithapur, 
. in, iu Taluk of -Ramachandrapur i in the District of Godavari. 

i * 2. This Inam, being held for Karnam Service now otherwise 
provided for shall how be deemed freed of such service, but shall 
henceforth be subject to the payment of. an annual quit rent of 

Me g Rupees (296. 8. 0) two hundred and ninety-six and annas eight 
r : exclusive of Rupees (24. o. o) twenty-four already payable as.jodi to 
: the proprietor, which quit rent is hereby imposed upon the Inam in: ; 
commutation both of the said service and of the reversionary interest 
E possessed by Government i inthe Inam. The Inam is now confirmed 
to you, four representatives and assigns, to hold or dispose of as you : 
or they,think proper, subject only to the payment of the above- . 
mentioned quit rent. and jodi (which quitrent will be liable to : 
revision at the periodical re-settlements of the distnct), and.to the 
provisions of, thé-next clause, ae ` 


“3, The right of Government to all minerals, if any, in the land - 
referred to.in clause r above is hereby expressly reserved to Govern- 
ment, and the revenue.referred to in such clause represents only thé ° 
tight of Government to & i Sbare i the munde ‘products of such - 
land. ES EC . : i 


é Dated; 2154 Mäh, 1920, — (Signed) J. A. ATKINSON, | 
“MADRAS. “7 Taam Commissioner” 4 


ES 


+ . 


* There can be no®question as to the absolute nature of this grant 
in favour of the, appellant's father. The Inam is confirmed “ to you, 

. your representatives and assigns, to hold or dispose of as you or they . 
think proper 4 subject only to the payment of qeitrent, &e., and to ; 
the reservation of minerals, . PERMET. "e 
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<" Jt is worthy of note first that this enfranchisement. happens also-to 
be in’ entire accord with the Standing Order of the/Board of Revenue 
‘af Madras as to. Inams. ' No. 52 of 1897, and second that that Stam- 
ding Order makes the distinction between grants which are personal 
‘or subsistence grants: and ‘those which are Service Inams. It is to 
‘the latter category that the enfranchisement in the. present case 
properly belongs. By the ‘Standing Order aiude to itis provided 
by Secti8n 29 that :— 

* XXIX. Inams thus enfranchised, either by the payment of an 
annual quitrent, or of a singlé fixed sum equal to twenty years’ pur- 
chase of the quitrent, will, like every other: ‘description of property, 
be subject to the jurisdiction of the ordinary. Courts of Justice in all 
questions’ of disputed right, succession, &c, and they may be mort- 
gaged, sold and transferred in any manner, at the will and discretion 
of the inamdar, subject to the payment of quitrent, if such is not 
redeemed. ” 

The Board has carefully considered the long series of authorities 
quoted in argument and it.is of opinion as follows :— 

(1) The lands “comprising the emoluments of a-Karnam. were 
attached to the office held by him as such; "i grs 

(2) When the Karnam for the time being was removed from office 
he lost all right and title to the lands ; | $ 

(3) Although in point of fact there might be even a long continu- 
ance of the office in a-particular family, the right ef the Government 
and the decision of the revenue authorities to remove à Éarnam 
from office and: to appoint another, were not open to. ‘question in 
Courts of law, and 

(4) If this right of selection were-exercised in favoug of.a.. anges 
there being, for example, within the range of the family (which had 
been accustomed to have one of its members holding-the office of 
Village Accountant) no person who in the opinion of the. revenue 
‘officer. was , suitable for the position, then the appointment went to 
ihe stranger selected and the lands with it as emoluments without 
any claim thereon as a fámily, right by relatives of former holders of 
the office. ` e 

These propositions seem to their iaht to. jagi been part of 
the law of Madras long prior to the Acts of 1894 and. 189s, which 
-me now to, be referred to ; but it is to be observed with-tegard both 
to Madras Act No. II of 1894, Section ro, and. Madrag-Act No, ILI 
of 1895, Section ro, that eligibility, whether for. nomination’ .to 
the ‘office of, Karnan? by the, proprietor ofthe village‘ under the 
former Act or By the Collector under the latter;-is aj matter personal 
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LÀ 
tothe nominee, clearly.: taking- into account such things, not:only as 


Sex and age, but'also the physical and. mental-capacity to discharge 

the-office and “even the educational cual A of the persqn 

Selected. S jg M : 
Tt is accordingly akas that s gince that time in Madras the Kar | 


“nam ofthe village occupies his office not-by hereditary or family 


right, but as personal appointee, though in, certain cases . that .ap- 
pointment is primarily exercised in favour of a suitable person, who 
is member: of .a', particular family. It would accordingly „appear, ; 
apart from the authorities, that lands held as appurtenant to. the 
office so enjoyed should continye:te go with that office and should 
‘accordingly, be impartible, « 

It may be, howéye!, that the course of suthonsy jd toa 
different result’ from that to which principle and administrative 
'conveniénce woüld'seem to point, Their Lordships will therefore 
examine the authorities, which, as will be seen hereafter, are con- 
‘flitting,’ 6c tae 

In Srintvasayyar v: Lakshmamma (1) it was held that Mie a 
‘hereditary’ village officer who had ‘been dismissed sued to recover 
land which had formerly been the emoluments of the office and 
which‘Had been enfranchised and granted to another person. hold- 
ing the office at the time of the enfranchisement, such a suit could 
not lie: Their Lordships quote the judgment of Turner, C. ., as 
contajping a compact statement of law upon the point :— 

- * The Ignds were attached to the office of Karnam as its emolu- 
‘mént!; when the’ appellarit was removed from the ‘ affice, he- lost his 
right to the land. i an - 

“The citgimstance that money may have been epanced: on the 
‘imptovements of-the land in the- expectation that the office with its 
-emolument would be continued to the family, would not give the appel- 
larit ' any title to recover the land in the events that have occured. 

When he was removed for misconduct, the office and- “emoluments 
‘were'conferred on a stranger, and with the decision of the’ revenue 
authority “oh” that question we cannot interfere. While -the -office 
wag held by a stranger, the Government resolved to sever the lands 


~ from? the office and to offer them to the then offjce-holder for enfran- 


‘chisement-: the holder accepted the offer and ` became the-ownet,” 
"The decision, it will be observed, non-suited the- former holder 
‘of the office ‘from ‘recovering ‘the land. But the same-result -follow- 


‘ed inithe!'sabsequent case "of Bada v. Hussy Bhai (2)-in which a 


‘member-of the!family- of an-/officer-holder who: had néver' held the. 
^ Horn (883)3lz Gs R. 7 Mad.'ao6. (a)- (1883) 1. L. R -7 pa -236. 
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office sued to recover a share of the lands, and the same | learned 
Judge put the point thus ;— " 

The land was appurtenant to the. office, and the Government 

deterinined*to sever it from the office and to allow the: office-holder 
or office-holders for the time being to enfranchise it. The appellant, 

who was never the holder of the office, could ‘not have a claim on 

its emoluments.” 

l That this was the law of Madras was stated by the Full Court 

in the year 1884, in Venkata v. Rama (1). The judgment of 

Hutchins, J., in referring to the Full Court thus states the point : — 

“To ensure the office being held by a-qualified” person, the 
executive was compelled to reserve to itself the, determination of all 
claims.” 

Following the line of his dissent, however, he added :— ` 

‘But subject to this one condition the absolute ' Fight of 
hereditary succession has been repeatedly recognized." MAN A 

He dissented, as has been said, on this point from the judgment 
of the Full Bench. But in the opinion of their ‘Lordships the judg: 
ment then pronounced (and it is observed that Turner, C. UM and 
Muttusami Ayyar, J., were members of the Court), was ‘clear and 
sound. The Madras Regulations of 1802, 1806 and 184r are most 
carefully considered, and the general result is stated in the following 
sentences of the judgment of Turner, C. J. :— 

“When the emoluments consisted of land, the land did, not 
become the family property of the person appointed to the office, 
whether in virtue of an hereditary claim to the office or otherwise, 
It was an appanage of the office inalienable by the office-holder 
and designed to be the emolument of the officer into whose’ hands 
soever the office might pass. If the revenue authorities thought fit 
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right to the office and conferred it on a stranger, the person " 


appointed to the office at once became ened to ‘the lands which 
constituted its emolument.” 

Even on the footing that the respondent in the present case had’ 
established that the office was one in which he as á member of the 
family had a species of expectation or hereditary right, the decision 


would equally apply to the present case. The judgment of |  Müttu- 


sami Ayyar, J., upon this point was clear. 
ss According to the law, ‘therefore, as it stood " priór to the 
enfranchisement of the Inam a right to the land could -orily ‘be 
legally acquired through" the right to the oe x im ‘office, 
t} (1884) LL. R. 8 Mad. 249. , 2 
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and neither’ the respondent's father nor the respondent had then any 
vested interest in the office to sustain an action in thé nature of 
an ejectment.” 
“The same reasoning would’ have applied to any attempt to parti- 
tion the lands. l 
‘In the ‘opinion of the Board the law of “Madras was thus 
soundly sfatéd and that judgmént should not have been’ ‘disturbed. 
It was followed in the case of Venhatarayadu ve Venkata- 
ramayya (1 ) and as the judgment of Sir Arthur Collins seems strictly 
to apply to the present litigation these sentences from it are quoted 
and are adopted : — i 
1" We think that, the, decision of the Sübordiriate Judge is oppos- 
ed to the principles laid down im the Full Bench decision in 
Venkata v. Rama (2). The land which formed the emolument of the 
office of Karnam did not become the family property of the person 
appointed to the office, although he may have had an hereditary 
claim to the office. ` The land was désigned to be the emolument of 
ihe person “into whose hand the office of the Karnam might pass and 
was inalienable by him. The effect of enfranchisement was to 
free the lands from their ‘inalienable character and to empower the 
Government. to deal with them as they pleased. 4 
: The sanie result was reached in Dharanipragada Durgumiba y. 
Kadmbari Virrasu, (3), in “which | the principle „of the Full Bench | 
case was again followed, . 
fn Bubbaraya Mudali v. Kamu Chetti (4) “lands which had 
been held by a deceased" as moniem service Inam were enfranchised 
after kis death and sold by his widow. On, & claim being preferred. 
by. the reversioners for a declaration that ` the sale was inoperative’ 
as against tem after): the fexpiration of the widow’ s life estate it was 
held that the right of the widow under the grant was not limited 
to that of a widow’ s estate." ; he ‘case was expressly decided as 
following the Full Bench decision, Subsequently, with one excep- 
tion about to be noted, the law of Madras up to the +year 1899 
followed the consistent line which has just been stated. ` 
"The difficulty, however, which appeared in the later decisions, 
Sprang from the case of Narayana_v. Chengalamma (s). It must, 
however, bé observed that that was not a Esfrnam case. „It was the 
case of a Palayan? ; and in their Lordships’ opinion” the error which 
has appeared | has been i in the treatment of- these two .Séparate cases 


OO) (1891) LL LIR. rsfMad. 384.  '(2) "m I. LR. 8 Mad.; 249. 
(3), (1897) I. L. R. 21, Mad 47. - (4) (1399) f. L..R. 23 Mad. 47." 
(5) (1886) I. L. R. 10 Mad. 1. ' * ` 
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as governed by analogical principle. “Running through the deci- ə 


sions, of the Madras Courts the same difficulty ` more than once 
appears ; it arises from the same qause, namely, that the law of the 
Palyam is treated as the same as the law of. the Karnam. 
This is cartied to the point that in 1902 in the case “of Gunnaiyan 
v. Kamakchi Ayyar (1) the Full Court, reversed the law that had 


been laid down by a Madras Full Bench in 1884 in the case of * 


Venkata v; Rama (2). This procedure has been, of course, full 
of perplexity and that perplexity must now, if possible, be brought 
fo an end. : 

The judgmént of this Board dealing so , fully with the case of a 
palayam tenure and delivered by Sir John Edge in the “case of 
Naicker v. Midnapore Zamindary Company (3) on the 16th March, 
1921, makes it unnecessary to enter again at length on that topic. 
The Palayagars. were originally i petty chieftains occupying usually 
tracts of hills or forest coüntry subject to pay tribute and service to 
the paramount State, but seldom paying. either, and more or less 
independent. ?' The State policy with regard to Palayagars was 
definitely announced by the proclamation. of Lord Clive in 1801. 
To all intents and purposes the Palayagars were relieved of military 
duties ; ; they had to give up possesion of firearms and weapons of 
offence and become zamindars ; ; a certain ndmber of pikemen. whose 
names were to be registered were allowed to these chieftains'i in 
deference to their personal feelings and “ for the purpose ‘of maín- 
taining the pomp and state heretofore attached to the persons c of the 
said Palayagars. ^ The meaning of the proclamation is that” their 
estates were subjected to assessment “upon the principles of zamin- 
dar tenures," Palayagars so treated were dealt with as zamindars 
with hereditary estates, their ancestors’ possessions being secured to 
them. 

It is “accordingly not to be wondered at that wher a case of this 
nature was brought before the Courts as ih “Narayana v. 
Chengalanina (4) already referred to, it should have been 
held that the Inam title-deed which. had been granted to the Pala- 
yagar in that, case did not confer any new title and that the 
enfranchisement had no “ larger, operation than as a release granted 
by the Crown in respect, of its S a interest and ,of the obli- 
gation of tendering service.’ The decision forms no authority for 
the same principle being extended to the case of a Karnam, Jt was 
so interpreted, however, in Gunnaiyan v. Kamakchi Ay yar (x) and 

(1), (1902) I. L. R. 26 Mad. 339. (2) (1884) L L. R. 8 Mad. 49», 

(3) Goar) 3$ C4L. J. 5. (4) (1886) 1, L; R. so Mad 1. 
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P. C. Bhashyam Ayyangar, Ji, applied the law as laid down as to Palayams 
ios: * as “law bearing upon the enfranchisement of Inams whether they 
Jean be personal Inams or service Inams." The only difference, said the 

"rte; s^. learned Judge, between that case and the present one “ is that in the | 
Vecrahbailrgyye n former the ‘office itself was abolished as unnecessary, whegeas in the 
Lord Stow, present case the office was retained an office, the house being 
Te $ e attached thereto in lieu of the Inam: This, of course, can’ make no 


distinction i in principle. 9 
Their Lordships differ from this view. When a Palayam was 
abolished, in so far as the duty of rendering military service was con- 
cerned, the estate was continued with all its hereditary incidents’ to 
the Palayagar i in the game manner E if possessed by a zamindar. 
tt is ‘different with" regard to the case ofa Karnam, A hereditary 
right i ina Karnam or ‘his family can only, at the utmost, be said to 
constitute a certain spes among persons within the area of selection 
of ‘those eligiblé for the office. But it is not, as had already been 
e observed, even so limited. The power of selection rests with the 
administrative officials, who alone are Judges of the eligibility of the’ 
Karnam for the time being, and it is the settled law of Madras that 
the emoluinents i in the shape of lands followed the office, ex necessi 
tate. Otherwise "ihe holder of the lands might be some person other 
than the holder of the office as already pointed out. The analogy fails. 
It was, how rever, decided in the opposite sense by a Full Bench iri 
the case of Pingala Lakshmipathi v. Bommireddipalti Chalamayya(t). 
In à brief opinion it is said that “ it is difficult to gather any definite 
principle, ‘common to the majority” in the case:of Venkata vi 
Rama (2). The case of Gunnatyan v. Kamakchi Ayyar (3) wah 
approved. Their Lordships are of opinion that the Full Bench was in 
error? that the case of a Karnam stands on its own footing and that 
* the principles*applicable thereto were properly decided in Venkata 
v. Rama (2) by the Full Court. The reasons for their aa 
views have already ‘been sufficiently stated. 
To quote and to adopt the judgment of the 2 sth August, 1902, 
' of Mr. Gallétti, Acting Sub-Collector, in this case : e ` 
"CU This is a suit for the recovery of the Karnam service Inam’ Jañds ' 
of Pandalaka. Plaintiff is admittedly Karnam. The land i is admitted ` 
Kaigsin?'s Inam, Judgment for plaintiff with costs. ” 
Aw Arrant of execution dated the 24th October, 1902, authorising 
. the removal of “asy person bound by the decree who may refuse to 
vacate the same, ' ” was also ` night. It is unnecessary; however, to 
IT (1907) 1. L. R. 30 Mad. 434. ^ (2) (1884) L L. R. 8 Mad. $49. 
(2) (1902) 1^ L. R, a6 Mad. 339. e i 
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.'enter upon questions either of limitation or of res judicata, -wbich 
were referred to in the argumerit because the case has, been disposed 
of on the merits, . 
. When, accordingly, on, the 2yst March, 
~ alreadg quoted was granted by way of an Inam to the appellant’s 
father and was in express words confirmed to him, and was, “ now 
confirmed to you, your representatives and assigns, to ‘hold *or 
dispose of as you or they think proper, " the Board is of opinion that 
that erfranchisement must be given full effect to, and that it is not 
subject to be eviscerated or altered by the claim for partition or 
division put forward by way of defence to the present suit. 


the . title deed 


Their Lordships will humbly advise His Majesty that the appeal 
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should be allowed; that the,,decree of the Temporary Subordinate 
Judge of Cocanada dated the 14th March, rgr7, be affirmed and 
that the appellant be found entitled to costs in the Courts below from 
the said date and of the costs of this appeal. 
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Hi Appeal allowed. 
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RAJENDRA NATH CHATTERJEE AND organs. E 
Pariition— Purchaser of son's share—Mother, tf entitled toa share—Stridban.. 


Justice Buckland. 
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received from father, if to be deducted. 
Though a; Hindu mother cangot compel a ‘partition so long as the sons'remain^. 


* Appeal from.Original Decree No. 65 of 1920, UNT the decree of Babu ` 
Rajendra Lal .Sadhn, Subordinate Judge of Howrah, dated the: 15th P 


1920. . 


4) 


41) (1900) L L, Rao: Calc. 551^ 
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united, ifa partition does take place between the sons, she i is entitled to a share 
equal to that of a son in the coparcenery property, and she i is entitled, toa simis, 
lar share on a partition betweon the sons and the purchaser of the interest, of one 
or more of them: Amrita v. Manich (1), followed. 
stridkan from her hüsband or father-in-law, ‘its value, ene be deducted from ` 
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Civit, the: share” received on partition ; but the siridban “received from the father’ of the 
1921. lady should nat be deducted. 
Jogobondhs A member of the; family cannot by alignation of his interest, prejudice the 
vl eo position of another Tmomber, because no owner of property is competent, aS a. 
“Rajendra, general ‘rule, to convey: ito any’ person “a higher? right than what he» himself 
E possesses, : 
* Appeal by the us 
po . Suit for partition, — — aes "TS 
‘The material facts and arguments appear -from the judgment of 
Mookerjee : J. $ 


Babu Matimatha Nath Pal for the Appellant. 
Babu Manmatha Nath Ray: for the Respondents, 
C. A. V. 
The fades of the Court were'as follows : 
April! 4. Mookerjee, J —This is an appeal by the plaintiff against the 
=n preliminary decree in a suit for partition of joint properties. The 
subjectymatter of the litigation originally belonged to one Kedernath 
Chatterjee, who left a widow, Thakamani Debi, and four sons, 
Rajendra Nath, Bidhu Bhushan, Sudhir Kumar and Akshay Kumar. 
On the roth August, 1917, the plaintiff purchased from Akshay Kumar 
his right, title and interest in the ancestral properties On the 8th 
April, 1919, the plaintiff instituted the present suit for partition of 
the properties in which he had become a joint owner by purchase, 
and claimed, to be placed in seperate possession of an one-fourth 
share after partition:by metes and bounds. -The widow of the origi- 
nal owner, who was joined as a defendant, .contended that she was 
entitled to'a share in the event of partition, and that the plaintiff 
* was consequently*not entitled to more than an one-fifth share. The 
Subordinate Judge has given effect to this contention and has made 
a decree accordingly. The substantial point which has been argued 
on the present appeal is that the widow is not entitled ‘to a share, ‘in- 
asmuch as partition is claimed, not by one of her sons, but by the 
purchaser from one of them. We are of opinion that there i is no 
e foundation for this contention, 


It figs füled by Mr; Justice Ameer Ali in the case of Amis Lal 

Mitra v. Manick Lal Mallich (t), that as à Hindu mother is entitled 

$ under the law to be mdintained out of the joint family property, if 
anything | is. dona affecting. that right, as for instance, by the sale of 

. _ any: particular share by any of her sons, her right comes into exis- 
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tence. The position of a purchaser from a son is exactly that offa Civit. 

son himself ; he has the same rights and takes it subject to the same pd 

liabilities as “those of the person from whom he purchased, This Jomtien di: 

decision i is precisely i in point and was given twenty-one years ago. Se 

We have not been able to trace any judicial pronouncement where Rajendra, 

it has been doubted or dissented from or where an inconsistent Mosherjoe, y. 

rule has been formulated. Apart from this, it is plain that the view aii 

adopted by Mr. Justice Ameer “Ali was not a new. departure but pur- 

ported. to follow thé opinion expressed by Maclean C. J. and 

Banerjee, J. in 1899 i in the case of ogendraChandra v. Fulkumari (1). 

Maclean C. J. observed, no doubt with reference to an entirely 

different set of. circumstances, that as the widows maintenance 

specially as against the sons is a charge on the estate, a right in rem 

in the fullest sense, adhering tothe property into wliatever hands it 

may pass, a right convertible i in the event of a partition into a right 

to a share equal to that of sons, it is difficult to see upon what prin- H 

ciple a son can so deal with his share as to defeat that right of his 

mother. Mr. Justice Banerjee emphasised the view that as a gene-. 

ral rule no owner ‘of property can convey to any'person a higher 

right. than what he himself possesses, and that consequently the 

purchaser of joint family property from a member of a joint Hindu 

family must take it subject to the right of his vendor’s co-sharers to 

demand partition and subject also to such rights of other persons 

(who were not strictly speaking co-sharers with the vendor at the 

date of the alienation) as may arise under “the Hindudaw upon 

partition. A similar view had been adopted in 1880 by a Full 

Bench of the Allahabad High Court in Bilaso v. Dina Nath (2), 

where it was ruled that a Hindu widow, entitled under the Mitak- 

sharalaw toa proportionate share with sons, up$n partition of the” 

family estate, can claim such “share, | not only against the sons, but 

as against an” auction-purchaser, at the ‘sale, in the execution ofa 

decree, of the right, title and interest of one of the sons in such estate, 

before voluntary partition. It was explained that, the right the 

mother has is a right to participate in ‘the property Jeft by her hus- 

band, a latent and” inchoate right of participation which becomes | 

effective when separation takes place ; in other words, she > bas, as 

Maclean C.J. put it; in the case already mentioned, a.quasi contin 

gent right which may ripen or crystallise, if and when the partition o 

takes place. (Sir Francis Macnaghten 'on Considerations on Hindu 

Law,.page 57). It would be contrary to elementary principles to 

hold that a right qf this nature is liable to be defested by recourse 
(1) (1899) T L. R27. Calc. 77. 7 - (2) (1880) 1. Li R. 3 All, 88. 
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to the device of an alienation, by one ‘of the sons, of his share in the 
‘ancestral estate. The same doctrine' was substantially recognised by 
Colvile €. J. in 1855 in the case of Suryyamani Dossee v. Dind- ` 
bindhi Mállik (x),when he said that the rights of a co-parcenersin an 
undivided: family ‘may, in his life time,’ pass to strangers, either by 
alidnatioh, or, as in the case of creditors, by operation of law, but in 
all cases those who-come in, in the place of the original co-sharer, 
by inhetitance,’ assignment or operation of law, can take only his 
tights as they stand, including of course the right to’ call for a parti- 
"tion. ‘The view we take'is not affected by the decision in Barahi v. 
Debkamini (2) which is an authority fos the proposition that as the 
share allotted to a mother on'a partition between her sons is given ' 
to her in'lieu of or by way of provision for her maintenance, (Sorolah 
y. Bhoobun (3); “Hemangini v. Kedar Nath (4) she is not entitled to 
a share, ifa portion:only of the joint property is divided and the 
bulk of the property, ample for her maintenance, remains undivided, 
/ 'Ithás been contendéd, however, that the decision in Amrita Lal 


` v. Manicklal (s) is opposed to the text of the Dayabhaga, which pro- 


vides as follows in Chapter III section 2, para 29 "When partition: is 
. made by brothers of the whole blood after the demise of the father, 
an‘equal share must be given to the- mother ; for the text (of Vrihas- 
pati) expresses, the mother should be ‘made an equal sharer". "This 
passage ‘has been treated as authority for what must now be deemed 
settled law, namely, ‘that the mother's right to claim a share . arises, 
only wherfher sons come toa partition, in other words, that she 
cannot: énforce her claim to a share so long as her sons remain. joint 
‘arid’ do not ask for ‘partition : Ganesh Dutty. Jewach Thakoorain, (6). 
Now it has’ been argued by the appellant that under this text of the 
Dayabhaga, strictly constructed, the mother is entitled to a share, 
only when her sons make a partition, and that, consequently, if a 
| partition ‘takes place at the instance of the purchaser of the share 


of a ‘son, the mother cannot ‘obtain a share. This mode of 


interpretation is manifestly fallacious and proves too much ; for 
it may as well be maintained that the purchaser of a share ofa 
eson cannot at all maintain a” suit for partition, inasmuch ‘as 


* such a Ayt is not explicitly authorised by the text of the Dayabhaga. 


| The. truth i is that the author of the Dayabhaga had before him the 


(t) ass) Boulnols, 235 ; 6 M. I-A. 539. 

(2) (1892) I. L'R. 20 Calc. 682. (3) (1888) 1, L, R. 15 Cale, 293. 
Aa) (1889) L. Re 16 T. A. 1155 L L. R. 16 Calc. 758. : 
' (8) (i9o0) I. L. R. 27 Calc. 551. 

(6) (1903) L.R gt I. A, 10 (15) ; I. L R. ni Calc, 262 Gn) 
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“problem of. the; partition of the kadi s estate cus instanceof a meme 
‘ber. ‘thereof. ; he. did not deal with the question of ` partition enfore; 


ed by. a stranger, who, by his purchase, becomes a joint owner, of. the 


` family property but not a member.of the joint family itself; a parti- 


tidn at his instance cannot, by- any stretch of language, be called» 
Dayabhaga or partition. of heritage, and must 'consequently-be: regard- 
ed as foreign to the proper, scope of the treatise of Jimutavahana. 


When ‘partition of.the. family properties is claimed án. such circum- 


stances. by a stranger to the family, the, questions which -arise 


‘must accordingly | be determined by reference to general principles - 


‘not inconsistent with those forthulated ‘for the cabe of partition 
enforced by. à coparcener.in ‘the joint family. . One. of, such 
general principles, 'as^we have already explained, is that a member 
of the family ‘cannot by alienation of his interest, prejudite the posi- 


.tion of another member, because no owner of property is competent, 
‘asa general rule, to convey to any. person a higher right than what 


he himself possesses. Thé sibstance of the. matter thus. is. that. 
although the text of the Dayabhaga Chapter NI,. section 2, 
para. 29 speaks only of a partition made by sons and the allotment 
thereupon of a share to the mother, there is nothing sdid in- the 


passage or in any other authoritative text of Hindu Law “which we 


have been able to discover, as to "the mother’s right toa share ,on 
partition being so absolutely ` non-existent before , partition, that it 


may be defeated by any of her sons alienating his share, before | a , 


i pártition. " Apart from this, it is plain that the literal .ahd: "restrictive 


construction of the passage. of the Dayabhaga, as interpreted. by:the 


appellant, would lead to: "the ‘obviously, unreasonable conclusion 
that if the.suit were. instituted by one of the sons, the mother Would . 


be entitled to a share, even though one of the defendants happened 
to be the purchaser of the share'of another. son, while, the mother 


. would not be entitled to a share if the suit happened to be institu- 


ted by such purchaser himself ; ‘surely the rights- of the mother 


could not,” on any rational ground, be made , dependent upon a: 
purely agcidental circumstance, namely, Whether. the purchaser of i 


the share of one'of her song is plaintiff or defendant. We, hold 
accordingly that though a mother cannot compel. a partition, so long 


“as. the.sons remajn united, if a partition ‘does take pace . between the 
sons, she i is entitled to a share equal to: “that of a-son-in the  Coparce- 


‘nary ‘property, ‘and she is entitled to a similar “share - on a ‘partition 


between the sons and the purchaser of fm interest. of one" ‘or more of ` , 


them," The share of the’ plaintiff - bas, conseqiiently been ` correctly 
determined to; be one-fifth, — PL 
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A subordinate dat which has been ue before us sequiies 
eus The’ plaintiff alleged in the plaint that the lady had . 
been given by her husband Government’ Promissory - Notes of the 
value of Rs. 8,000 and that she was consequently not entitled to ‘pit 
forward a claim for maintenance, In his deposition, the plaintiff asserted 
‘hat the lady had got from her husband G. P. Notes worth Rs. 5,000. 
The lady admitted that her husband gave her G. P. Notes of the value 
of Rs. 1,500, and that her father gave her G. P. Notes ofghe value ' 


` of Rs. 3,500. The Subordinate Judge has believed her statement and 


has directed that at the time of partition the, value of her allotment 
would be the value of one-fifth share of the estate minus the value of 
the G. P. Notes she received from her husband of which the nominal 
value is Rs..1,500. The appellant has contended before this Court 
that this direction i is erroneous, that no distinction should haye been 
made between the G. P. Notes received from her husband and those 


.. received from her father, and that the value of her allotment should 


be the value of one-fifth share of the estate minus.the actual value of 
the G. P. Notes for Rs. 5,090. "We are of opinion that this conten: 
tion should .not prevail. It is well settled that if the mother has 
received stridhan from her husband or father-in-law, its value should 
be deducted from her share. Mr. Justice Macpherson held in : Jodoo- 
naih v. Brojonath (1) that on partition of the family property by the 
sons after their father’s death, their mother is entitled to a share 
equal to that of a son, but if she has, before the partition, 
received® property from their father either by gift or will, amounting 
to more than a son's share, she is entitled to nothing more on parti- 
she has received less, she i is entitled on 
perinon toas much ás will make what she has received equal to a 
son’s share. ‘Reference was made to a text of Yajnavalkya where 
a share is allotted, in the case of a partition in the father’s lifetime, 
to such wives as have had no separate property given to them by their 
husband or ‘father-in-law. Reliance was also placed upon the Daya- 
bhaga, Chap. III, section 2, Para, 31 and Jagannath’s Digest tr. by 
‘Colebrooke, Book V, section 2, Pl. 87. This view was approved i in 
Rishorimohan v. Monimohun (2) and also receives support from the 
décision in Poorendra v. Hemangin (3) which followed Jugomohan v. 
Sarodamoyee (4). The rule is stated in similar tetms in para. 587 of the 
latest edition of the Vyavastha Darpana of Syamacharan Sarkar ( ard 
Ed. 1883, Pt. Í, P. 517): “the equal participation, however, of the 
mother with her sons takes effect, if no separate property have been 

o) (1874) 12 B. L, R. 385. 3 -(a) (19084 1. L. R. 12 Calc. 165 F 

(9 (1885) I, L. R. 36 Calc 75. a (1877) 1 L. 5 Calc. EO 


. € 
. 


Voi, KAKI) : “HIGH COURT. NE 
= dk 

given her by her husband or any ar is kinsmen; E if any have besa 
so given, she is to have ardha,or a portion which together with the 
stridkan will be’ equal to a son's share.” This statement is amply 
supported by the authorities set out in para. 238 (p. 199) and para. 
553 (p. 488). It is thus indisputable that the approved opinion is 
that the deduction to be allowed is in respect of séridhan received 
from the husband, from the father-in-law, and possibly also from any 
of the kif'smen of the husband; it does not include s/ridAam received 
from the family of the father of the lady. This position is eminently 
reasonable; the primary responsibility for maintenance rests upon the 
husband and the father-in-law, and gifts made'by them may well be 
set- off against the share of the family estate receivable in lieu of 
maintenance, on the occasion of a partition amongst her sons; the 
same theory cannot be predicated. in respect, of gifts received from 
her father and members of his family who are, not primarily respone 
sible for her maintenance. We accordingly hold that the plaintiff is 
not entitled to impose'/on the lady a further reduction in respect of 
- the G. P. Notes received by her from her father. 


l The result is that the decree of the Subordinate Judge is affirmed 
and this appeal dismissed: with costs. We,assess the hearing fee at 
ten gold mohurs. , B 

Buckland, J.— I agree. : 
A. T. M. ' ; ` Appeal dismissed. 
e 


Before Sir Asutosh, Mookerjee, Knight, Acting Chief Justice, 
and Sir Ernest Edward Fletcher, Knight, Judge, 


* RAJA KRISTO DAS LAW AND OTHERS 
i 2 
ABDUL KARIM AND OTHERS. | i 
Burden-of proof—Dilwsion—Rent, abatetient of—Djlusion, extent o^ 
As soon as the fact of diluyion has been established by # tenant, if there be no 
express agreement to the contrary, in a case arising before the Bengal Tenancy 
* Appéals-from Appellate Decrees Nos} 513s 566 to 595, of 1916, against the 
decrees of Babu Ananda Kisor Datta Roy, ‘Subordinate Judge of Noakhall, dated 
the goth Septembeg, 1915, reversing that of Babu Jamini Kanta Mookerjee, Mun« 
siff of Feni, dated the 28th Augüst) 1914- 
i ° N 
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“Act came into tice, the tenant is entitled to abatement of cent: Sheikh Enayut- 
ullah v. Shaikh Elahecbuksh (1) and Salimullah v. Kallprosonno (a) y and the, 
burden thereupon shifted to the landlord to prove the reduced amount: of rent 
justly recoverable by him; which could be done only by proof of the ‘extent’ of the | 
diluvion.: Gopanund v -Lalla Gobind (3) and Surendra v. “Dina Nath '4 


Appeal by the Plaintiffs E 


Suits for rent. 


. 
The material facts. appear from the Mile of the leatned Chief 


nu i . 


` Babus Mohendra Nath Roy, Norendra Chandra Bose and es 
dya Nath Mitter for the ‘Appellants. 


Dr. Sarat Chandra Basak, Babus Ram Doyal 29 and Bhagi- 
didi Chandra Das for the Respondents. 


x 


`” Bebu Biraj Mohan Majumdar for thé Deputy Registra 
The judgments of the Court were as follows : 
Mookerjee, A. C. J.—These thirty-one appeals have been pre- 


ferred by the plaintiffs in as many suits for rent, which were divided. 


into two groups in the Courts below. One group consisted of six 
suits which: have given rise to ‘appeals Nos. 513, and 566 to 570. 
The other group comprised twenty-five suits- which have ‘led up to 
appeals Nos. 571 to 595- The questions which require decision in the 
two groups of appeals are different and may be briefly indicated. In 
the first group of suits, the plaintiffs claimed rent on the basis of 
written eogtracts, dhtecedent to the Bengal Tenancy Act. The de- 
fendants claimed abatement of rent on the ground that during the 
years for which rent was claimed, a considerable portion of the lands ` 
of the tenancy had diluviated. In the second group of suits, the. 
plaintiffs claimed rent at increased rates, also on the basis of simi- 
lar written contracts of tenancy, on the ground that the tenants were 
in possession of excess lands. It, may be added that as there was, no 
express provision.in the rent Acts which preceded the Bengal Tenancy 
Act, for assessment of rent on additional lands it was ‘usual to insert 
in contracts of tenancy provisions for that purpose. 

As regards the first set of appeals, the grievance of the landlords. 
is that their claims have not been decreed in full, although as ap- 


: pears from the judgment of the Subordinate Judge the tenants failed 


to establish the exacg quantity of land which had been diluviated in 
the case of each tenancy during each of the years for which rent'was 
claimed. The judgment .of the Subordinate Judge seems at first 
(1) 864) Wi R; Gap. No. Act X, Rul, 42, | (a) (1915) 22 C. Le J. 569« 
(3) (1869) 12 W..R, 109, (4) (1915) I: la R. 43 Cale. 354. 
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sighiropen fo criticism ; bua on dose examination “it is plain that he? dE 
has adopted the only course open to bini, ih the Gifcumstances we 192077 
shall , presently ` explain. The plaintiffs , came into Court on the al- „ Raja ido Das 
légation, that they were entitled to rent at'the -annual amounts 'speci-.. C act med a 


; Abdul -K karim. 
fied in the contracts’ of tenancy, forthe lands held ` by the tenants ; "hs 


the quantity of land in the occupation of de tenant in each Suit was | Meoharjet, AG Ks i 
set out in the plaint. The plaintiffs did. not disclose" “that the lands ` "pe 
wéte sitiated on the’ side’ ‘of a large navigable | tiver ‘and were subject 


to diluvion. The defendants" pleaded that the lands were “subject to” 


. diluvion and that, during the years for which rent was claimed, cón: . 


i tablished, it followed that, as there was no express’ agreement to thes 


siderable portions of the lands had in fact‘been ` diluviated. They 


: suppprted t this allegation by evidence ‘which, though, ‘generally triste 

worthy, was not absolutely reliable as to the exact ‘quantity diluviated ` 

each year ‘from each holding. , The contention. of the | landlords Apr 

pellants i is that the bürden lay upon the defendants to establish, ‘not, 

merely that there was diluvion but also the precise . “quantity of land... e 
diluviated each year; and as they had failed. to furnish -accuriite proof `, 

in this respect, they were not entitled to ‘abatement of ent. We are 

of opinion that this conterition cannot be ‘sustained. ` 


"The defendants’ ‘have ‘established by ‘evidence of: a conclusive ` 
character that there was diluvion during each of the years in suit and, 
in respect of each of the tenancies.. This in fact was not seriously, 
controverted: by the; plaintiffs. . As soon as’ this was established, , the. 
inference -became irresistible, that: the „plaintiffs had put forward a 
claim ‘which was, in part, : at least, exaggerated. ‘The _appelfinfs have; 1 
not explained | how, under these circumstances, ‘the Cou ¢ can be conr ; 
pelled to make.a decree i it their favour for: the’ entire snm. claimed by: 
them, ‘although the Court i is “convinced that the- claim i is exaggerated." ., 
We aré of ópinion that as soon as the fact of diluvion had been es- . 


contrary, , the tenants were, entitled to, abatement of rent. [Sheikh 
Enayutoollak’ y. Sheikh Elahecbuhsh O); Salimullak v. Kalipro-,. 


| sonnó (2)) and the burden thereupün shifted to the landlords plain , ' 


e 


> Us, the’ plaintiffs have undoubtedly withheld evidfnce in their posses- à 


tiffs to prove the reduced. amount of rent justly recoverable by, them, 3 


which’ could’ be done,” only by proof of the extent of the diluvign. . 
This "view ‘is supported ' by the decisions in * * Gopanund Vi Lalla | | 
Gobind (3), and" SÉreridra v. Dino Nath (4). In the case -befóre^ NE 


sion which would havé assisted the Court in the Cetera noe of 


' 6) (1864) W. R. Gag. No. “Act X Rule 42. (2) (1915) 32 C, Lo “569. , 
- (8) (1869) 12 W. R. 109 (1915). E. Ry da Cale S544 >, : 
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this question. _ In guch circumstances, the Subordinate Judge follow- 
ed the only course open to him, namay, to make a decree in favour 
of the plaintiffs according to the admission in the written statement. 
of the. defendants. ‘The. case is analogous to what frequently hap- . 
pens in suits for rent where neither the plaintiff nor the defendant is 
able to prove the rate of rent respectively alleged by him ; the Court 
thereupon makes a decree in favour of the plaintiff according to the 
admission’ of the defendant. We are of opinion that the judgment 
of. the  Subordinate Judge, is substantially is “and -his decree 
must, "bé affirmed. . »" i. 
As regards the secondiset of appeals, it.is a that there. is-no 
ground which can be successfully urged in view of the stringent pro- 
visions of the law. which regulate second appeals: to this Court. 


. The. question in controversy related to the standard of measurement , 


at, the inception of the tenancy, which was stated to be the length of 
the hand of one Mr. Courjon. The Subordinate Judge has found 
on ‘the eyidence that this unit of measurement was 19i inches long 
instead of i8 inches which is the measure of the’ ‘standard cubit. 
This finding ‘cannot possibly be assailed in second appeal ; and if it 
reinains untouched; it cannot be disputed, as it was not disputed i in 
the Courts: below, that the defendants are not in possession of excess 
area “assessable with additional rent. On this ground, 'the decrees 
in the second set of appeals must be affirmed. 

' Our attention, hewever, has been drawn to the concluding por 


tion of the Judgment of the Subordinate Judge where he has made 


a declaration that the length’ ofthe standard cubit of measurement 
in Parganas Bedrabad’ and Amirabad is rogi ‘inches. The plaintiffs ' 


6. did riot ask for gich à declaration in their plaint, nor did the defend- 


arits urge that such.a declaration should be made in their “favour. It 
is plain that the Subordinate Judge should not ‘have madè such a l 
declaration, which must, in , Sonpequence, be expunged from’ the 
decree. i 

“Subject to this variation, the appeals will stand E with 
ei wherever the respondents; have entered aa 


" Fletcher, J JA agree, | |! 


EN TOM) orb 4 Appeals dismissed: Decrees modified.. 
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` Before Sir Asutosh Mookerjee, Knight, Acting Chief Justice, ana: 


| Sir Ernest Edward Fletcher, Knight, Judge. 
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Arbitratlon— Regularity of form; observance of— Principle of justice—Arbitra- 


tor receiving information from one'side— Presence of both sides necessary—- 
procedure—Misconduct vitiating an amard- Indian irregularities in^ Arbi- 
tration (Act 1X of 1899), Secs. 13 (1), - 14—Award, when remitted—Award, 
when set aside—Court differing On merits of dispute between parties. 


Although a Court; should - not insist upon a too minute observance of the 


_ regularity of forms among persons who naturally, by their education or by their 
` opportunities, cannot be supposed to be very familiar with legal procedure, there 
are some principles of justice which it is impossible to disregard 1 Andrews v. 
Mitchell (1). Whether the arbitration is conducted on the footing that it isa 
mercantile or 2 legal arbitration, the first principles of justice must be equally 
applied in every case : Harvey v. Skelton (3).' One of these elementary princi- 
ples is that an arbitrator must not receive information from one side which is not 
disclosed to the other, whether the information is given orally or in the shape -of 
documents. i 


In arbitration proceedings both sides must be heard, and each Ín the presence 


of the other ; however immaterial the arbitrator may deem a point, he shéuld be 
very careful not to examine a party or a witness upon it, except in the presence 
‘of the opponent. ’ 


It i indisputable to the impartial administration of: justice’ betweemthe parties 


that both should be present when proof is being led by either: the same rule 
applies to an inspection or an experimental test which sre regarded as prsetical 
proof: Paterson & Son v. Corporation of Glasgow (3). 


If irregularities in.procedure are! ! proved «which amount 40 no proper, hearing, 


of the matters in dispute, that would be misconduct sufficient to vitiate the award, 
without any imputation. on the ‘honesty or impartiality of the arbitrator: Amir 
Begam v. Khwaja Saiyed Badruddin (4). 


Courts haye been invested with statutory’ gathot to ramit an award ona in 


comparatively recent times. DS 


The Court may remit an award when an arbitrator has. been guilty of miscon- 


duct in a technical sense, that is, if the misconduct is of such-a nature as does 
not disqualify him from acting or render it impossible for, the Court to trust him. 
If the arbitrator is guilty of fraud or partiality ‘or such like miscarflluct, as 
would justify his rénfoval, the Court will not remit the award. But where the 


* Appeal from Original ‘Order No. 62 of 1920, agaiftt “he order of Mr. Justice 


Rankin, dated the 12th April, 1920. 


n 


(1) (1905) A. C. 78(80). ^ (2) (1844) 7 Beav. 45 Ud EOM i 
(3) (1501):3 F.;34g 38 Scots L. R. 855. - p NOE t ^ 
(4) 0914) 49.C- L. J.. 494 ; 1. Le R. 36 All. 33h. |. < 
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j Civit. arbitrator. fias merely failed to exercise all his powers or has improperly exercised 
pra a discretion, such as, hearing witnesses or consulting documents in the absénce 
d of the parties, and this has happened inspit& of a complete absence of dishonest 
Haci:Sing , ` motive, the Court will ‘not hesitate to remit the award to the arbitrator instead 
- Wee ' - 2 . 
K anklnarah Co., Ld, of setting it aside. | .,, C d m l 
— An arbitrator is the Judge chosen by the putes j he has a | wide measure of dia- 
DEG. 7,7  ' @setion af to the manner in which the proceedings are to be conducted and a-due 
s ENU knowledge of the whole case is to be brought to his mind. His Award will not 
í : be set aside, merely because the Court differs i in opinion from him upon the morits 
^ E ‘of the dispute submitted for his decision. 
` Appeal by thẹ Petitiqners. b d l 
| “In the matter of an application to,set aside an award. 
7 , 4. Thé Materi facts appear from the judgment df , 
April, 12 ^,: Rankin J :—This is an application by the sellers under a con- 


tract dated 28th August 1919, No. 12223 forsale of 5000 bales ‘of 
jute of a mark which I will call the Naraingunge mark. The applica- 
tion is to set aside an award of the Bengal Chamber of Commerce, 
' dated 26th November 1919 and filed on 2oth January - r920. The 

2 applicant's counsel has.taken a single point which is that the award 
` ought to be set aside on the ‘ground that the arbitrators have so 


conducted themselves as to amount in law to misconduct in their 


handling-of the case One-half of the contract quantity of the goods 


was “to beof mark 2 and another half was to*be of mark 3.. 


E l Arbitration ‘was claimed by the buyers on the th September 19rg, 
qud in respect of 1275 bales of the mark 3 goods. By the trth Septem- 
; ber 1919 this parcel had been already delivered to the buyer who 
“complained as to quality, and, not electing to reject, claimed an allow- 

ance. The sellers at first maintained that they had received no 

e complaint. It appears that the complaint had been made to their 
broker and it was repeated to the sellers on. 22nd September. On 

. * Che 21st October the sellers ' delayed sending in their.reply to the 
. buyers case onthe'ground that they were in negotiation with the 

buyers and on the ‘z5th’the buyers retorted that the negotiations 
were atan end. The sellers finally put forward their case on the 
-29th ‘October. They agreed with the, buyers that the arbitrators 

* should be shippers, They said that the goods were up to the stan- 
' dard ofthe mark, and they asked that if they ware held wrong in 

- this they should be given a chance to replace the goods instead of 
having to pay an Slasa “They also wanted the arbitration to 


. ' 


e. comprise another parcel of 1219 bales ‘of the same mark “about 

| which under the same, contract complaint was bejng made by this 

i . time, Accompanying their case-is some copy, correspondence with the 
= ^ "T " ^ è ‘ 


| 
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"buyers which” contains a good € desi of-evidence that the: Sellers’ were” ene 
“desirous Of. .procrastinating ° with ‘the arbitration’ of 1275 bales and ' fgzb. 
wera’ anxious ‘to get “the” “subsequent , dispute” as’ to the other parcel Hart Sing 
^jticlided, ih thi "Wr OS 
“idchided ity the same arbitration. The buyers’ case in reply i is dated . ia EU 


"3st October, - On the ‘6th November the Registrar of the Chamber a, 
“of Commerte ‘sent a notice’ to the] parties requesting í each in conjunc’ Rankin, F 
“tion with the other to select ten bales, five bales to “be” selected” by 
BU "'the'sellérs and stating" that stioufd the sellers refuse ór "neglect t to . 
Select their five bales. i in time “to enable “the buyers’ to send them in 
“by 1 o'clock on the 8th November, the buyers were to “be at liberty ' 
„to select the whole ten, bales, themselves. Tt appears that on the 
"th November two persons on behalf of the sêllers went to the mills, 
` ostensibly” at'all events to make the selection, Babu Purna Chandra 
; “Chopra (who i is said to; “bei in Bikaneer and who thas made no affidavit ` 
M beforé mê) and one. Krishnaniull, a.Gomasta of the seller. At the - 
 godown they were miet by Mr. James Christie & Sons, other persons °- 
_ Tepiéseiitirig ; the buyers. “On the 7th- November the sellers wrote 
. the two following’ letters to the Registrar : — ` 
"t With ‘teference to your letter No., 21614 ‘dated the 6th instant, 
we are to submit to the Court which have been constituted to adjudi- 
* cáte ori ihe above dispute that our representatives went to select 
_bales, gut of the lot of 1275 bales, as advised by the Court, and they 
"found: only a mixed lot containing about 150 to zoo parcels of the 
"mk i in dispute. They politely but persistently gequested the mills 
. authorities to show them the. lot of 1275 bales in dispute whith they 
‘refused arid failed to do ; thus they were not in & position to select 
‘bales’ as regiiired by the Court, In the circymstances we would sub- 
init to the Court to postpone the arbitration for the present and to 
‘find out ‘the lot^in dispute so that we can select the bales for their 
inspection.. If inspite of our this submission to the Court, it proceeds 
with’ the arbitration, we, would not be ‘bound by the Court's award 
which will be based ori ‘inadequate and one-sided evidence.” 
- "Thé second letter is: — = - 


“In cóntinüation of^ ‘our, letter of date we would further submit "ow = 
"to thé ‘Court thüt our buyers &re also ' dissatisfied with the balance * prote 
“1291, ‘pale’ of “threes ‘as “they informed us in their letter No. , 4504 uot. 


dated: ath’ October 1919 to proceed with the arbitration on both the PAs 
`, Tts which we again Hereby respectfully insist on fRe Court to do.” ’” 
"Them it ‘gives a Series "of 1 reasons ‘on account of which the sellers 
“contend ‘that the twò ‘matters ‘should be dealt with i in one arbitration. 
With! “regard to thie first” letter it will” be^ obseryed that the 
‘phase wa ‘ig 9 they found: Pun a nixed lot ` containing about 
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. 150 to 200 bales of the mark in dispute? and that. the second letter 
shows pretty- clearly that the sellers are playing for. time. On the 
same date" (7th November) the Buyers wrote to, the Registrar ; i 

-“ In. acknowledging receipt of your letter, 'No. 21915-C.of dh 
instant we beg to advise you that as Messrs. Harising Nehal Chand 
have refused to select bales for arbitration ex the parcel i in dispute 
we-haye exércised the authority granted as in your letter under reply 
and have to-day, despatched 10 bales of. our own selection. to _the 
Chamber for favour of arbitration.” 

The answer given by the Tribunal is ended] ina letter ot "ngih 
. November to the seller. . 

** With referénce to your letter? of. 7th November I am directed 
by the Court which has been constituted to adjudicate on this dis- 
pute.to say that they will proceed with the arbitration on 127 5 bales 
as applied for by . Messrs. Jardine Skinner & Co., Managing Agents, 
Kankinarah Company, Limited. I am-directed to give you. notice 
- to identify, on or.before .2 p.m. to-morrow Saturday the rsth; Noyem- 
Ler the ro bales which have been senthere by Messrs. Jardine 
Skinner & Co., from the parcel in dispute, failing which the bales will 
be.inspected for -purposes of the, arbitration." MP WP 

Immediately upon receipt of that letter Kon the Tribunal the 
sellers wrote withdrawing from the case (15th November). " 

“We request very much that the Court constituted to adjudicate 


“on this so called dispute has, as. we find, not listened to our most? 


reasogabje and bifsiness-like submission to it in our letters of the, 7th. 
Further neithér you nor the said Court has adduced any Teason. what- 
_ soever to sèt aside our just and legitimate prayers and to abide by 
the buyer's demands. .We respectfully protest against such arbitrary 
procedure of &he Court. and, we decline to be. a Patty to the case 
“which please note.” . 
Mr. Mitter appearing on behalf of the sellers contended that, the 
arbitrators have been guilty in law of misconduct . on-the ground that 
they have not really tried the seller’s case, that they have simply 
brushed aside or ignored their statement that they were not given : an 
“opportunity to select.five bales. . Mr. Pugh. argued on the other hand 
that under the. rule the arbitrators „Were not -obliged ` to hear oral 
‘evidence that there was no request to be allasved to call, such evi- 5 
“dence, and that the arbitrators could and did decide on the letters 
and other documents before them... He pointed. out. that, they, ‘saw 
‘the ten bales, ‘selected by.. the buyers and have found that they were 
fully representative of the parcel. As the sellers withdrew from the 
Case. by 1 the letter of 15th November the whole case of misconduct 





t e 4 . a . " 
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‘against the ' arbitrators must clearly rest on the Registrar’s e Civir. 
"letters of 14th. The first question’ that arises in my mind is 1920. 

as to, how much the letter of the “14th ‘means? The first part Hari Siig- 


of this , letter appears to be directed against the seller's 
effort to postpone this arbitration so as to bring ina further dispute 
arising as to rarg bales after arbitration had been demanded as to the, Rankiv, 
#75 bales. The second patt of the letter, as I read it, does not . 
necessary mean more than this, that the arbitrators are not satisfied 
at that stage that there was any sufficient reason for staying 
‘their hands or stopping the proceedings,’ and that they were 
desirous that the ten bales selected by the buyers should be identi‘ 
fied and at all events inspected*by them before they proceeded to deal 
with any of the questions which were involved in the case. If that is 
all that is meant by the letter of 14th November then it is clear that 
there could be no question of misconduct. It is quite certain that 
the arbitrators were not obliged, merely because they were asked by 
the letter of 7th November, to grant any further adjournment than 
“had in fact taken place by the time the letter of the 14th November S 
was written. The other view however is that the meaning of the 
letter of the 14th November is that the arbitrators were of ‘opinion 
ikat the sellers’ ‘complaint in the matter as regards the selection of 
sample was. unfounded. I think myself tHat in such a matter one 
ought to be most careful not'to read into this pronouncement “of the 
tribunal anything more than is-actually státed init. Ithinkit shows , 
that the arbitrators were desirous of seeing the ten"bales befoge mak- 
ing up their minds any further in the case and that they were deter- 
mined for the present at allevents not to stop the proceedings until 
-they had seen them. If onthe other hand the true view is that the 
_ arbitrators had considered upon inspection of the baleseand upon the e 
documents the question whether the sellers complaint was justi-' 
‘fied and that they intended to hold against the sellers I think that 
there was material before the arbitrators upon which they were en- 
` Htled goto hold and that they have not gone outside their powers 
- under the Rules, It-has to be observed that it was the seller’s duty’ 
to go and select, and unless they were hampered or hindered in this 
by the buyers they had no complaint. The letter of 7th November 
was obviously suspetted for the reason thatit was an effort to dbtain 
delay on the part of a person against whom an agbitration was being l 4 
called and who had made’ previous efforts for delay. It was how- M 
ever particularly fishy in the way in “which it intended to suggest ' 
that only 150 to aoo bales of this parcel were present in the mill’s 
gódown, The erbitrators knew, or are'supposed to know, how bales' 
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vt. this sort are stocked in.tiers. in, godowns and hqw samples are 
usually selected. - From the previous Correspondence, from what the 
letters of 7th November SAY, from the way in which | the sellers, 
letter was framed, ‘and. from what it curiously. “omitted to Say, 1 think 
the. arbitrators "were éntitled to. find on the, 4th, November, that they. dE 
were satisfied of the hollowness .of the seller's suggestion, that he yas. £4 


^e tinable to take & fair sample , of, five | ‘bales from the. parcel in dispute. 


It has to be observed that what was asked | by the “Teiter of ‘the Th, 
was that the. arbitration might | be postponed ; ‘there. was, Ing. " request. 
to hear. oral evidence ; .no written, ‘statement of individual witnesses i 
was sent with the. letter: “The -mafter was mixed t up. with. another ` 
question: the: object of wbich was delay, and. the letter, wound up by. : 
telling the arbitrators" .that if they did not grant the ' ‘Postponement. E 


the sellers would repudiate the, arbitration: “I think that the “arbitra 


Ue tors are not in EE ünhappy.. à. position. that they "must either: allow 3 
‘ themselves to “be. bullied. in this: way. or else must be held guilty. of, 


misconduct. In the affidavits, before me à, good deal of embroidery. ups 


PG 


upon what avas oniginally “alleged i in the “letter of yth. Yoyember can 


. be observed. - - The only affidavit from the sellers that, is in ‘evidence E 


at all as to what happened on.the ith. is the. affidavit ‘of Krishnamull. 
and. when 1 look at. paragtaphs -5 and 7, of. the, affidayit" of, Krishna- h 

- mull they convince. me that -the hole. attempt. of- thé: seller is 1o. 
make something ; out: of nothing. “These goods, | are heavy goods, 


ap stocked in tiers. . "Thé selle. representatives saw the marks on. 290. ; 
- or so ofi the outsidesba'es. Nobody’. in his. right did would want: Sie 


at 2d 


ito examine *and identify every. bale and it was -no part. off the: buyer's, tos 
duty to assist in such intention. I think that i the arbitrators, although ` 
they c did not have’ thé same. evidence that I have; had ‘sufficient’ to 
E nable them to ach T think ‘they came to a, conclusion that was war i 
ranted by. the. materials, before them. and čonfirmed by. the materials, 
hefore me. z ae d x 
. The application a be ditinissed with Costs, . 
| ` Against this. order, the petitioners. appealed: : 
UT B. c. Miter. and Mr. “Pearson, for the Appelin p. i 
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Von XIVA (J.BIR GOURT, i coru, 6000. 7 d$ 
ganj icis The Contract contained an „arbitration “lauso i in the Cia; 
‘following terms: ^. -5 1920. 

“ Any dispute arising out of, this contract shall, be referee to'the: UT Sf 


E Hari Sing 
arbitration of the Bengal Chamber of Commerce ‘whose decision: 


T. 
shall ‘be accepfed' as final and binde on both. PRES to this Kankinarah | Co. Ld. : 


contract." : 20.2 Mookerjee, A. C Fo 
` The «case ; for- the aaa is. that oun the rót and goth . 
" Septémibes. 979; they delivered: tothe buyers 2494 bales of jute of b 


the-contráct mark- assortment’ and quality, which were réceived hy 
them; The-buyers were apparently not satisfied with the quality 
of the jute and on the irth September, -r919, referred . the-matter 
to.the arbitrators without. any notice to the plaintiffs, ^ On ‘the 17th 
September .1919,. the. Registrar of the Arbitration Tribunal of the’ 
` Chamber: intimated to the -appellants the objection taken by the 
buyers. 7 On the next. day, the appellants: ‘replied, that they had 
~ received no complaint from the buyers and denied that there. was any — * 
casé for arbitration. After,some Correspondence, not material for the 
1 decision of „the questions raised i in this appéal- the Registrar sent the 
following letter to the appellants on the 6th November, I9I9 o. . oen S 
' Tam instructed. by the Court which „has been, constituted to > 
adjudicate on the above dispute- ‘to request you to select in conjunc- 
_ tion which Messrs. Jardine Skinner & Co. Managing. Agents, Kanki- * 
. narrah Co. Ld., ten bales from the 1275; ;bales, in dispute, five .bales 
' to be sélected by yourselves and five bales by; Megsrs. Jardine Skin- 
ner ,&.Co. , The bales. must be; here.at ro o'clock on Saturdfy The 8th ! 
instant. Should.you refuse or neglect. io select your portión of the: 
bales i in ‘time to enable „Messrs. Jardine „Skinner &.Co, to send them 
here ón the ,day and. at the hour mentioned, . Messrs. Jardine Skinner 
&: ‚Cò, -have been informed that they will be at liberty to select the.- 
whole ten. bales, themselves- “and send ;them here. You xd identity < i 
; the bales here at 10-30 AM on that day.” ` 7, - . 
- On the: next- day, the ‘sellers. replied as. follows :: nS With reference 
tó your- letter No. 21914 dated the 6th“ instant, ; we âre to submit to : 
the Court: which have been constituted to.adjudicaté on-the above dis- 
pute that our representatives went to seleet bales, dut.of-the lot of 137 sg. 
bales, as advised” by the Court, and they found only a mixed lot Coris.. 
taining.about 150 to*2oo bales, of the mark in dispute, They. politely 
but persistently. requested the. mills authorities to Show them the lot of - 
1375 bales; ih; dispute which they, tefused and: failêd, to do ; thus they : 
Were: not in: a,position to: select bales as: required. by- the: Courts. In: 
the; «circumstances we would. submit to. the Court to postporie then, 
asian: fox ptesentand: "fo. ‘find: out the: lot : n dispute soxthat. 4 


`~ 


î 
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Civis we can select the bales for their-ingpection. If inspite of our this 
1920. submission to the Court, it proceeds ewith the arbitration, we would 

Bari Sing not be bound by the Court’s ‘award which will be based on inadequate, 


and. one-sided’ evidence.” i 
It appears that on the 6th Ñ Senn 1919, tlie Registrar had also 
Mooberjee, À A.C. % cent a letter to the buyers in the following terms : 
“ [ am instructed by the Court which has been constituted to > 
$ adjudicate on the above dispute to request you to select, in donjünc- 
| tion with Messrs, Harising Nehal Chand, ten bales from the 1275 
EX bales in dispute, five bales to’ be selected by yourselves and five 
- bales by Messrs. Harising Nehal Chand. The bales must be here at 
16 o'clock on Saturday next the 8th iristant. Should Messrs. Harising 
Nehal Chand refuse or neglect to select their portion of the bales in 
time to enable you to send them here. on-the day and at the hour 
mentioned, you will be at liberty. to sélect the SES ten bales yóur- 
selves and send them here.” | ; 
a To this, the buyers replied next day as follows: — , 
“ In acknowledging receipt: of your letter No. 21915 C of 6th ! 
- . instant ye beg to advisé you that as Messrs, Harising Nehal Chand 
7 havé refused to select bales for arbitration ex the parcel in dispute, é 
we have exercised the authority granted us in your letter under reply 
and have to-day despatched 1o bales of our own sleding to the 
Chamber: for favour of arbitration." - : 
- | It now transpires, that the arbitrators did not communicate to the 
buyers the" reply received from the sellers on the 7th November, 1919, 
A in which they alleged that they. could not make the selection as 
directed by the arbitrators, as they were not ‘allowed by the buyers to 
have access to the 127 g bales. Nor did the arbitrators communicate 
to the sellers the reply received from the buyers. On the other hand, 
l they accepted the ro bales selected by the buyers and called upon 
. the sellers.on the 14th November, i919, to identify them ; 

-* I am directed to give you notice to identify, on or before a P.M. 
to-morrow Saturday the rsth "November, the ten: bales which have 
been sent here by Messrs. Jardine Skinner & Co., from the parcel in 

s dispute, failing which the bales vill be inspected for „purposes of the 
arbitfation.” > 

“The sellers ‘protested “against. this procedure d declined to be a 
party to the arbitration proceedings further, Ultimately, the arbi- 
trators made m award on ‘the’ 26th' November, 1919, holding that 
the quality of the-jute was not equal to the standard of thé mark; and 

^ directing the séllers to pay to the- buyers an’ alléwance of Rs, 31,875 
on the 1275 bales in dispute, The award was filed in Court on the ` 
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roth January, 1920. , On the 16th "March, 1926, the sellers made.afi Civit. 
application. tó have the. award set aside, which has been refused by “1920 
Mr Justice Rankin, . On the pfesent «appeal, we have been’ invited A Hail Sing 


efo set aside the award as -improperly made. -In our opinion, the v. 
award. must be remitted. to. the arbitrators for reconsideration under Kênkinarah Co, Ld, 
section 14 (1) of the Indian Arbitration Act. l > T e Mookerjee, A.C, 9. 
., From the correspondence. ‘already . set out, it appears that on the on 
th Noyember, 1919, the sellers alleged that they were unable to 
-select five bales. as directed by the arbitrators from the 127 5 bales i in 
„dispute, because. the sellers allowed them access to only 150 Or 200 
mixed bales.” -The buyers, on the, othe” hand, intimated to the ' 
‘arbitrators ‘that as the sellers hat refused to select the bales, they had i 
“exercised the option allowed to them’ and had selected all the ten 
‘bales. _ Consequently, there was at that stage . a substantial matter in 
“controversy between the, parties, namely, ‘whether or not the con- ^ 
“duct of the buyers made it impossible ‘for the sellers to carry out the 
„instructions of. the arbitrators... This question | ‘should’ have been 
. decided ii in the presence. of both the parties “concerned, after the res- 
‘pective allegations of the. sellers and the ‘buyers had been ‘intimated; 
each to the other. Now it may be conceded, | as‘stated by Lord 
, Halsbury i in Andrews v. Mit.hell (x), that “although we must not ` 
"insist upon a too minute- ‘observance of the regularity” of formis 
among persons who naturally, by their education or “by their óppor- 

/ tunities, cannot be suppesed to be very familiar with legal procedute, 
“there are some principles of justice which iit ig ‘imposgible to dis- 

i “regard. ' Whether the arbitration is conducted on the footing ‘that it 
iba thertantile ora egal Arbitration, the first principles of justice, as 
“Lord | Langdale M: R put it in Harvey’ v. Shelton (2), müst be. 
‘equally ‘applied i in every case. ` One of ‘these elementary pririciplés 

. is that an arbitrator must not receive information’ from, _one side 
‘which i is not disélosed to the other, whether the information i is given 
‘orally or in thé shape of documents, though the rule has sometimes 
“been ignored by mercantile arbitrators, whose , awards 'have on this 
‘round beer Set. aside : Matson’ v. ‘Trower (3; Inve’ Brook and 
"Delon Qi JA re Camillo Eitzan ‘and Jenson & Sons (soo 7o 

The validity ‘of thé proceedings“ in this case’ niust consequently 
f be tested i in the light of the "wéll-éstablished: “doctrine that in #rbitra- s 

'tión proceédings both “sides Hust be heard, end each in the pre- . 

gence of the other ; however immaterial the arbitrator my germi a 
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‘point, he should be very careful Hot to examine a party or a wite . 


.riess upon it, except in the" presence of the opponent. This rule 
was formulated by’ Lord. Eldon in Walker v. Frobisher (1), where 
~ he set aside an award on the ground that the évidence had béen 
improperly admitted, and observed that even though the arbitrator 
$wore that the evidence received Bad bad no effect'ón his: award, tio 
Court would permit' him to decide so delicate a mattér as whether a 


' witness examined “in the absence 'ofone ofthe' parties had an 


influence on him or not. The same view was adopted by Lord 
Denman in Dobson v. Groves (2). and Jn Re Plews & Middle- 
ton (3). In Drew v. Drew (4) Loyd Cranworth followed the rule, 
laying down that dn arbitrator misconceives his duty if he, in“any 
the minutest respect, takes it upon himself to listen to eviderice 
behind the back of a party who is interested in controverting it or is 


‘entitled to controvert it.. Lord Eldon and “Lord Cranivorthi thus 


concurred in the view that the principles of universal justice réduite 
' that the person who is to be prejudiced by the evidence ought to-be 
present to hear it taken, to' suggest cróss-examination or himself lo 
cross-examine, and to be able to find’ evidence if he can that” shall 
“meet and answer it. It is ‘indeed -indispensable to the impartial 
‘Administration of justice between the parties that both should be 
present when proof i is being led by either ; the same 1ule applies í to 
an inspection or an experimental test which are regarded as practi- " 
' cal proof : Patersog & Sony. Corporation of Glasgow (5). Tt is 
both an 1 ufiwise and unsafe proceeding for an arbitrator to. take proof 
in the absence of either . or both’ parties. Thése rules have been 
adopted and applied i in Cursetji v. Crowder ( (6) ahd Ganes Narayan 
v. Malida Koer (7). In the present case; the arbitators decided 
of their own motion, to adopt a certain method to obtaina fair 
sample of the disputed goods. It is conceivable that they might ‘have 
adopted. some other method equally convenient or efficacious ; “but 
this, much i is clear that they could not arbitrarily depart "from the 
procedure they had invited the parties to follow. Now, ore of the 
parties complained that they had been ‘prevented by the other party 
from making the selection i in the manner directed by the arbitrators. 
The'arbitrators did not-investigate the matter. Their .conclusion 
that the. buyers had ] rightly. exercised the option to select E the 
=. (190801): 6 Ves 20... - | "(3 (844) 6Q. Be 637. gy 
(3) (1845) 6 Q. B. 845 (4) (1855) s Macqueen ! te re: 
(5) (1901) 3 F. 343 38 Scots L. R. Bss E Mae er 
(6) (1894) 1. Le R. 18 Bom. 2997 - ut a eaoin ok 
(7) (rors) 1$ C. L. J. 399. c ul 
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“ten bales was arrived atek parte, -without .intimation to the sellets 
that, the buyers. claimed this right. and without opportunity, afforded 
o'them to controvert' the allegation‘ ‘Of the buyers. . This plainly 
Affects the validity of the award;-because..as .pointed out by Lord 
> Parmoor in Amir. Begam v. Khwaja Saiyed Badruddin (1), if irregus 
‘larities in procedure “are proved which amount. to no: ‘proper hear- 
‘ing of te matters in dispute, that would be misconduct sufficient 
to vitiate the award, without a imputation.on the. honesty or im- 

| ana of the: arbitrator. 1 a l ol 
"The. question next arises tte the, aard. should be ‘retaitted 
ee section 13 (1).or should berset . aside.. under section 14 of the 
-Indiah Arbitration Act. The appellants, have. urged that the award 
‘should: be set aside and . the. matters . in. controversy investigated in 
-Court. : „We aré- unable to- accept this contention in.the circums 
-tances of the present ‘case. - Thére ‘can „be no doubt. that.the Cautt 
“may: ‘remit the award where. the arbitrator has been guilty of miscon- 
^duct i in à technical sense, ‘that is, if the misconduct. is. of such.a 


“nature as ‘does not disqualify him from actifg or render it impossible . 


“for.the Court to'trust * him. If the arbitrator is guilty of fraud 
"Or! partiality.-or such, like misconduct, as would justify his 


E - removal,. the Court will fiot remit the award. But where the arbitra- 


[tor has. “merely failed to ‘exercise all his powers or has improperly 
z exercised a- discretion, ‘such as, hearing witnesses o or consulting docu- 
„ments in thé absence:of the parties, and this ha’ happeped inspite 
"ofa complete. absence of dishonest motive, ‘the Court will not hesi- 
. tate to remit. thé award to. the arbitrator instead of setting it aside. 
Thiis in.accord with’ the course adopted in „Anning v. Hartley (2) 


; and Davenport v. Vickery: (3) and with the, opinion | “expressed by 


, Crwir, 
.1920. 
uve) 


Hari Sing 


e. 
Kankisarah Co, Ld, 
Meokesjee, A. Cv y. 


“Romilly } `M. Rin Re Tidswell, (4). , In, this connection, it is 


-important to bear in’. mind that Courts have: “been invested with 


E: statutory authority to remit. an award, „only in comparatively recent 


-.times, as is clear from séction.8 of the. Common Law Procedure 
Act, 18545 even . the. Arbitration Act. (Scotland) 1894, ` did not 
embody a a corresponding (provision ; consequently, in many of the 
„earlier. decisions on the subject, orders were made for cancellation of 
ithe award, under aircumstances in “which, i in more recent tirdes, the 
- award would have been ‘probably only remitted, to the arbitrators. 
‘To take one example, when an award! was remitted by the Lord Ordi- 


(1) (1914) 19C Le Je 494 5-18 C.--W.N. 255 ; Je L, Re 36: n 336. 14^ 


*(2) (1858) 37 L. J. Ax. 34849 AZ sss i. v x p. 
(3) (1861) 9 WR. (Eng) 701». Kea REE 2 
(4), (1863) 33 Beav. 213 ; 140 R. R. 94. E De uel 


s v ou Ea e. 
P 2 EL aie 


* 


em. 
‘Hari Sing . 


v 
Känkisarah Co; Ld. 
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nary (Lord McLaren) in Rogerson v. Rogerson (1), the Court of 


: Sessión (Lords, Mure, Shand and Adam) set aside. the--order; see 


also Pallick' v. Heatley (2) and the decisions of the House of--Lords 
in Adams v. GV. Scotland Ry Co. (3) ; Holmes Oil Co. ve, Pum- 


epherston Oil Có. (4); Edinburgh "Water Trust `v, Cligpens Oi 


Mohorja, AVC Co, (s). Inv the present case, the’ Court has authority either to 


set-aside the 'award-or to remit it to the arbitrators ; (ghe sole 


-question is, which: of these alternatives - ‘should be -adopted. 


Although the procedure followed by the arbitrators Was,- as 


“ave have held, . irregular, - there is no - suggestion’ that’ they 


acted as they ‘did, from: corrupt or improper motives. The appel- 


"lants are, in view of the ünfavourable result of the arbitration, nata“ 
“rally anxious to escape from the tribunal of ‘their choice ; but that 
- {8 no reason why the Court should assist them to achieve that pur- 


pose. An arbitrator isthe;Judge chosen by the parties; be has 


: a wide measure of discretion as to the manner in which the proceed- 
"ings are to be conducted and d due ‘knowledge of the whole case is 
' to be brought to-hig mind. His award will not be set aside, merely 


because the Court differs in opinion. from him upon the merits of the 


dispute submitted for his decision ; as Lord Halsbury said in Holmes : 


Oil Co. v. Pumpherston Oil Co. (4) “the parties have agreed that 
his award shall not ‘be subject to the ordinary mode of appeal and 


"that it shall be-final ; that ig; in nine cases out of teh,-the very object 


which ghey mean fb attain by submitting their: differencés to arbitra» 


"tion." This.purpose should not be-lightly defeated, ' merely because, 


in the course of the arbitration the: arbitrátor had failed to comply with 
' what Lord Watson'called in Adams v. GN: “Roland RY. “Co. (3) 


* any"one of the ~ express” conditions ‘contained , in .the contract of. 


submission; or-any one of those important conditions which the 
law implies in every submission.” | [See.also Sharpe y. Bicherdye (6). 


- The position is manifestly. otherwise when the. proceedings indicate 


that the. arbitrator has been gutlty- ‘of corruption : btibery ..or false- 
hood. ;. but'the case before us does not fall. within that category.’ L 


A The result is that “this ‘appeal is ` dllowed, the- ofder made by 


Mraustice ‘Rankin set aside and the award remitted to the arbi- 


‘trators for reconsideration with reference to the point whether the ' 


(t) (1885) 12 Rettie 583; 22 Scots L. Re 3976. 
(2) (1910) 47 Scots L. R. 4ca ? 
(3; (1890) 19 Réttie 1 ; 28 Scots L; E. 579. gan P 
(4) (1891) 18 Bettie 52 ; 28' Scots L. R. 940.. e 

(5) (1902) 4 F. 40 ; 39 Scots L. R. 860, 4o tf 
(6) (1815) 3 Dow, 102. x ec 


E 9 
_ Vor; XXXÍV.) * HIGH COURT: cs sn " 51 
‘Sainples were or weré riot properly. drawn. "Fhe: costs of this appeal CENA i 
will abide the result ; this, however, does not affect the- order fos 1920.-.., 
o 
costs thrown'away by the Adjournment of, the. appeal-on the 23rd Hari i Sine. 


June last. i 22 EDU 
` Fletcher, J.—I agree, -> - M 


- Mookerjee, A. C. 9. 
Messrs Pugh & Co: Attorneys for the Appellants. s mS 
= Messrs. Orr, Dignam & Co : Attorneys for the Respondents, 
ATOM, 210500 ABA aliens Award rêmitted. 
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RY au EN. Se sty E so Weg Ep KAE 
` Beforé Mr. Justice Teunon and Mr. Justice Ghose, 


coed 5 RAJANI-KANTA oie 5 f CRIMINAL» 


IDRIS THAKUR AND ANOTHER, * : -~ 
TE, April, 8, 12. 
Pavo Witkdrawal from—Crinsinal Proceduré Code: (Act Vof 1398), Sec pears 
- 494, order under, effect of—Charges, addition of —Criminaj -Krocedure 
Code, Secs, 226, 327 Penal Code (Act XLV of 1860), Secs. 497, 498. 
_ An order by which the Court acting under ' section-474 of the Code of Crimi- 
fal Procedure, accords consent -to the withdrawal from a prosecution, isa judicial 
order and for every such order the reasons should be given sg that High Cout . 
acting i in its Rovisional Jurisdiction may be in a position to examine Into the 
‘matter and determine whether-the discretion vested in the Court has been pro- 
-pérly exercised + Umesh v. Satish (1) followed. 


: The Court! of- Sessions may ‘add charges under sections 497 and 498 of thè 

“ dndian Penal, Code, in the manner indicated in section 426 and ‘the following sec- 

tions,of the Code of Criminal Procedure, when the complaint of the-husband was 

not merely of offénces involving the use of force but was also, a specific complaint 
of the offence punishable under the aforesaid sections ‘of the Penal Code 


1 @ $ z D A 
3 ‘Application for Revision under section.43 5 of the. Gode of Cri- ' 
minal Procedure by the Complainant, '- . : * 


S 


The accused were charged with the commission, of" offences 
punishable - under’ sections 366 and 344 of the.Indian Penal Code. 
€ Criminal Revision Nb, 27 of 1921, against the order of the Session Judge ELS 


of Mymensingh, dfted thet 5th December, 1920. 
(t) £1917) 22 C. W. N. 69... * 


si 


Ceriwik, 


"Rajaái 


+ . kis 
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They: were acquitted. under the provisions ‘of section 494 clause ay : 
of the Code of Criminal Procedure. 


"Babu Gopal. Chandra. Das (for Babu Nalini Chandra Pei) for 
the’ petitioner. 


Babu Debendra Nath Bhattacharjee for the Crown: 
f Babu Atindra Nath Mukerji for the Accused. D AUS 


ms S. GAY 

The jüdgment of the Court was at follows : 3 

This-Rule is directed against an order of acquittal made ados 
the provisions of ‘section 494 clause P of the Code of Criminal 
Procedure. 

The accused ‘opposite party one dris. Thakur &, one.Abila 
Bewa were committed to the Court of Sessions to take their trial on 
charges of the commission of - offences „punishable «under ; „sections 
366 and 344 of the Indian’ Penal Code; Ídris Thakur is a Maho- 
medan while the woman Ujjalmani whom he is . alleged to have 
abducted and confined i is said to be the lawfully married ` wife of a 
Hindu neighbour.Rajani Kanta Shaha. E 

When the case came on for trial the Public Prosecutor, acting 
under the instructions of the District Magistrate, applied for per- 
mission to withdraw from the prosecution. The Sessions Judge 
gave his consent and thereupon fouowed the gequit now .in 
questién.« i 

For his order giving consent to the withdrawal from the prosecu- 
tion, the learned Sessions Judge has recorded no reasons. 

Now in the case of Umesh Chunder Roy v. Satish Chunder 
‘Roy (x) it has*been held by a Divisional Bench of this Court, that 


‘an order, by which the Court acting under section 494 of the Code, 


accords consent to the withdrawal from a prosecution, is a judicial 
order and that for every such order the reasons should be given so 


-that this Court acting in its revisional jurisdiction may ,be.in a 
-position to examine into the’ matter and determine whether the 
discretion vested in the Court has been properly exercised. ©" ' 


dn the present. case however wé may assume that the reason in- 
‘fluencing the learned Sessions Judge.was that put forward -by the 
Public Prosecutor $n his appuranon riamely -that “the evidence of 
force is wanting.” F 

Before accepting, and acting tipo; “this. reason. the learned Ses- 
sions Judge: should have examined the commitment, record for 
himself; ; IQ M NC E A 


(1) (1917) 2a C. W, N. 65. dore. Ex. Gee eene s 
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CRIMINAL, t Statement made to tbe. investigating, Police officer by a relative of a person 
ign. 7 whose property was stolen, cap be used to contradict or corroborate as the -case 
— may be,. the statement made by bimi in the Court of the trying Magistrates >. - 
Ash Aa 

p ro Application for Revision under section 435:0f the Code- of Cis 

-inginperer ; minal Procedure by the ' Accused. : - 


The accused were directed undér section 110 iegd with sectlon 
118 of the Code of: Criminal Procedure to “execute a bond’ of 
"Rs, 200 with two sureties each ‘in’ like ` amount to be of gute beha- 
viour for one yeai, in Gana to suffer rigorous imprisonment. - 


Babus Dasarathi Sanyal, ‘Dibendra Narain Bhattachary ya and 
Lalit Mohan Sanyal forthe, Petitiorter. 


- Mr. Ashraf Ali. for the Crown. | f & 
vm The.jüdgment of the Gourt wasasfollws: . ^ = 


In this case the accuséd before'us has been directed under the 
— provisions of section rro read with section r18 Criminal Procedure 
Code to execute a bond’ of doo Rupees with two ` sureties 
~ each in like amount to be’ òf- good behaviour for one year, in 
- default to suffer rigorous-imprisonment for the same period.. The , 
d allegation against him was that he was by habit a receiver Eeh 
properties knowing the same to be stolen. 

We have been taken over a considerable portion of the record and 
we cannot but come to the conclusion that the trial or enquiry in the 
present case has been vitiated by the admission of much inadmissi- 

- ble evidence ; for instance, a person of the name of Gayaram who 
says, that he and certain others committed dacoity at a place called 
Hirabati gave evidence to the effect that he had made over the 
ornaments stolen in the course of that dacoity to the accused. 
That of course is admissible, He was further permitted to say 
that he heard from certain other’ persons that articles stolen in 

K three other dacoities wéré also made over tothe accused. His. 

informants have not been examined. That portion. of his evidence 
on which the Magistrate lays stress -is clearly inadmissible. Then 
ata search of the house of the petitioner it is stated that a certain 

* toe ring was found i in his house and that toe ring, it is suggested, 

was ‘one of the properties stolen in the course of a dacoity at the 
house of one Satis QPanguly: in the village of Jagadanga. With 
regard to this toe ring the Police officers were permitted’ to state in 
the course oftheir investigation before the said Police officers the 
wife of Satis and the wife of his brother Sasadhar identiffed this_ 
"toe ring-as belonging to Satis’s wife. Neither of these two ladies 


was examinéd. Obviously the evidence of the Polfce officers with 
< = i 


. 
* 
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regard to the statements made to-them by these two ladies is in; 
admissible, Further the statement supposed to have been made 
to the investigating Police officer by the witness Sasadhar the 
brother of Satis has been obviously relied upon by the Magistrate 
as substantive evidence against the accused, while it should have 
been used in order merely to contradict or corroborate as the case 
may be the.statement made by Sasadhar in the Court of the trying 
Magistrate. . $ 

_ Weenext find that the statement said to have been made bya 
pleader of the. name of Sujoy Das to the investigating Inspector has 
evidently been treated by the trying Magistrate as substantive 
evidence against the petitioner, while the statement supposed 
to have been made, if the Inspector was to be believed, should 
have been used at most in order to contradict Sujoy Das as regards 
the statement made by him in the Court of the trying Magistrate. 
With regard further to the witness Gayaram it is clear that he was 
a witness of whose evidence corroboration was necessary. What 
corroboration then is of his evidence as to what he knew of his 
own personal knowledge the Magistrate has not indicated. We 
find further that even in the evidence'of the witnesses who speak to 
the reputation of the petitioner much hearsay evidence has been 
admitted. : d 

, For these reasons we must set aside the order now complained of 
and direct that there be a retrial of this matter in the Court of a 
Magistrate of the first class at the head quarters, of the District of 
Bankura. Such Magistrate to be nominated by the Distric? Magis- 
trate of Bankura, and be one other than the Magistrate in whose 
Court the order now set aside was made, ' 


A. T. M, : Rule made absolute: Retrial ordered. 
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PRESENT: Lord Buckmaster; Lord Dunedin, Lord Shaw and - 
09 + T Sr John Edge. E t 


ARUMILLI PÉRRAZU AND OTHERS — 
E : v. 
| ARUMILLI SUBBARAYADU AND OTHERS. 


[Ox. APPEAL FROM THE, Hion Court Or JUDICATURE AT "Mapnas]. 


Partition — Sudras in. Madras— Adopted sow and after born son — Hindu Ii 
Decision resting on , discrelion—Fiduci ary relationships in Tudfa— Eng! sk 
trustee—Dattaka Chandrita, tls authority. 


The rules applicable to accounts- between trustees and cestuis quo trusts in 
England do not invariably apply in their entirety to fiduciarv relationships in 
India; e. g. to the case ofa manager of a joint family, who, except where 
direct misappropriation is proved or fraudulent and improper conversion of the 
moneys to his personal uso, is liable to account only for what he has actually 
received and nct for what he ought to or might have received, if the moneys had 
been profitably dealt. with. 

There are fiduciary relationships in India which do not involve all the duties 
which are imposed upon trustees in England: 

Among Sudras in Madras the adopted son shares equally with the sübessüuic 
ly born Awrasa son. The rule fo that.effect first propounled in the Dattaka 
Chandrika has been accepted and acted upon by the Ilindus in Madras for over a 
centüry, and may now ‘be regarded i as established law. 

Dictup in in Raja v. e Subbaraya Gy | approved, Karuturi Gopalan ve Kary- 
turi Venkataraghavalu (2) overruled.” ` 

The Dattaka Chandrika has been long accepted in Southern India | as a high 
authority on the law of adoption, but whére its propositions are not based upon 
authentic. texts it-is necessary: to enquire, whether they havein fact been accepted 
and acted upon af law. 

It requires very special and unusual circumstances to induce the Privy Council 
fo vary a decision resting on discretion, even though the view of the first sppel- 
late Court differed from that of the primary Court as tothe way in which that 
discretion should be exercised. 


Consolidated appeals by Perrazu and Ramanna from a decree 
of the Madras High Court, modifying a decree of the Subordinate 
Judge of Rajahmundry. 

The facts of the case are sufficiently stated in their Lordships’ 
judgment. The arguments on the various questions of account, 
which were of no general interest, are not reported. The remain- 
ing question was whether among Sudras in Madras an adopted son 
on Partition of the family property shares equally with an after-born 

(1) (1883) I. L. R. 7 Mad. 253, (3) (1915) 1. (L. wR. 40 Mad, 632, 
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legitimate son. The Subordinate Judge held that he does : the 
High Court, (Ayling and Srinivasa Aiyangar, JJ.) that he takes a 
fourth only of a natural born son’s share. 

Hence these appeals by the Defendants. 

Dunne, K. C. (Parikh and Narasimham >with him) for Appel, 
lants The question is whether the general-rule, which gives one 
fourth of the,share of a natural born son to the adopted ‘son when 
a natural son is subsequently born, applies to Sudras. We submit, 


on the authority of the Dattaka Chandrika, section V para. 29 that it ` 


does not, and that the adopted son takes -ari equal share. Respon- 
dents rely upon a text of Vasishtha cited at para. 17 of the Dattaka 
Chandrika, and argue that para. 29 is bad law because in conflict 
with that text. We submit that para..29 merely makes.an excep- 
tion in the case of Sudras, and that there is good reason: for the 
distinction. ` Among the three twice born castes, the adoptive son 
in the absence of a natural son, can offer sacrifices and perform 
religious duties : but such religious efficacy ceases once a natural 
son is born: hence the adopted son gets a less share. Among 
Sudras on the other hand no one can offer sacrifices, so his: position 
is not made worse by the, birth of a natural son. For the text. of 
Dattaka Chandrika vide Stokes’ Hindu Law-books, edition 1865, 659. 
.Sir Thomas Strange's Hindu Law, Vol. I. p. .99 (edition 1830) 
lays down. that among Sudras the afterborn son, and the adopted 
son share equally : the author had been Chief Justice of Madras for 
years. Macnaghten’s Hindu Law, p. 70, (edition 1865)” says the 
same thing : at page 66 the author says that the Dattaka Chandrika 
and'the Dattaka Mimanasa are the two learing authorities on adop- 
tion. 7 

Rajah v. Subbaraya (1) was a case of representation, the adoptive 
son of one brother claiming against the natural son of. another : but 
the view of Turner C, J. and Muttusami Ayyar J. at p. 254, as to the 
materiality of this passage of Dattaka Chandrika, on the position of 
Sudras, even though skiter dictum, is of the highest importance. 

In Baramanand Mahawi v. Chowdhri Krishnocharan Patnaik (2) 
Tottenham and Norris JJ. hold that the rule restricting the share of 
an adoptive son is not applicable to Pangan and cite Dattaka Glfan- 
drika as an authority: 

This case was cited with approval in sita Mohon 
Ghosh v. Nirode Mohon Ghosh (3) where passages as te the autho- 
tity of Dattaka Chandnka, are collected. : i 


a . 
(1) (1883) 1. L.R. 7 Mad. 253, (a) (1884) 14. C. La. J. 183. 
(3) (1916) 30 C. W. N. got... , 


P. C. 

192t. 

ss 
Perrazu 


Subbayayadá, 


. . * 
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. As to thé weight ‘to be attachéd to the- Dattaka Chandrika, 
reference may be made to the following : Awngama v; Atchama(1)} 
Collector of Madura v. Moottoo Ramalinga Sathupathy (2) 3. Sri 
Balusu Gundingasami v Sri. Balusu: Ramalakshmamma (3) ; ; 


, Bhagwan Singh v. Bhagwan . Singh (4)5 Nagindas- sce stone 


v..Bachoo Hurkrisondas (5). 07 Qva 
‘In. Karuturi Gopalan v. Karuturi Venkatursghavulu (6) 
sufficient weight has not been given tò the Dattaka Chana 


' that case is wrongly decided. ` < a 


- [Lord Buckmaster : They do not dispute thé Dattaka Chandrika 
as an authority:, but say it is;not ane authority ad Aoc :. that this:is a 
question of inheritance, as to which: the Mitakshara 1s paramount ] 

It is'not a question of inheritance only, but of status: the two 
are bound together. The learned Judges have ignored. the time 
during which thé: rule- of Dattaka Chandrika has: been accepted. 
That rule is'not in conflict with the Mitakshara, which does not 
deal at all with the case of Sudras : rather, the Dattaka Chandrika 
itsel assumes and comments on'the Mitakshara. . "Hu 

Parikh followed : The general rule is that the adopted sonis on 
the some footing as the natural :born.. We are not seeking to €stab- 
lish an except'on but to limit one. Of the cases relied on in Karv- 
turi Gopalan v. Karuturi | Venkataraghavulu(6) none is the case of 
a Sudra’: the Bombay case was reversed by this Board MM v. 

Bachog (sy). ^ * 

De Gruyther K. C. (Eddis: with him). for Respondents: The 
Dayabhaga in Bengal and the Mitakshara elsewhere, though origi- 
nally commentaries, are now the law, and you cannot upset them 
by saying they conflict with a text of Smriti. The Dattaka Clian- 
drika cannot deviate from or- add to the Mitakshara. The latter 
work cites- Vasishtha at Chaptér I section XI para a4: it lays 
down clearly without -dny exception that the adopted son takes a 
fourth only if a legitimate son be afterwards born (vide' Stokes' 
Hindu Law- "books, p 420) ‘In this very same chapter Südras are 
mentioned at para 41°: there is no other special rule of succession 
provided : for them ; except for that rule, the ordinary law applied. 


""Bhere are’ numerous other works dealing with the subject. —Smriti | 


. (Q) (1846) 4. M. LA. 1, : (a) (1868) 12 M. I. A. 397. 


All. 460.7 
(4) (1899) L. R. 26. |. A. 153; I. L. R. at All. 413. $ 
(s) (191g) L. R. 41 À 56:1. L. R. 40 Bom, 270; 33 C- L. J. 395: 
(6) (1915) 1. LR 40 Mad. 632 (635). 


^ 


^ (3) (1899) L. R. 261 A. 1137 ny; . L. R. 22 Mad. 398; 1, LR. at 
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e. 
Chandrika, Sarasvati Vilasa, Dayabhaga, Viramitrodaya—but none 
ofthem excepts Sudras, or gives the rule laid down in Dattaka 
Chahdrika. : l l 

The-question has-arisen out of a text of Gautama, which is never 

referred to in the -Mitakshara, but which is cited in the. Dattaka 
Mimansa and Dattaka Chandrika. The author of the Dattaka 
Mimansa construes it as referring to a virtuous adopted son and a bad 
natural 'one : the author of the Dattaka Chandrika applies it to 
Sudras. s i EC: 
*, The authority. either of the Dattaka Chandrika or of the 
Dattaka Mimansa is not high. In Ganga Sabai v. Lekhraj Singh (1) 
Mahmood J. considered himself entitled to refer to other works 
as to the authority of the Mimansa, and concluded that very 
itle weight was due to it. The Board's view appears from 
Sri Balusu Gurulingasami v. Sri Balusu Ramalashmamma (2). 
Inthat case the Board held that the adoption of an only son 
was good, though the Dattaka Mimansa and the Dattaka Chandrika 
had in terms provided that it was bad. "They also laid down that 
the.Chandrika was merely a work by alearned man. West and 
Buhler’s disparaging opinion of the ‘Chandrika is at. page 131. 
In Pattu Lal v. Parbati Kunwar (3) the . definite prohibition by the 
"Dattaka Mimansa of the adoption by a widow of her brothers son 
was disregarded. The Board lay. down that caution is necessary in 
adopting Nanda Pandita’s glosses. The point is plain, jac neither 
the Mimansa nor the Chandrika is law ad Aor. 

The Chanduika arrives at this particular Tule, which is, quite con- 
trary to the Mitakshara, by arguing from the analogy of the illegiti- 
mate son. , The text of Vridha Gautama , which | it ¿Cites cannot be 
traced, and I submit that the view of the Chandrika is based not on 
any old text, but on the author's view that it is unfair that the illegi- 
_timate son should get a full share (as he does among Sudras) and 
the adoptive son only a fourth share, 
ma There is a well grounded tradition that the Dattaka Chandrika 
was written to support a case of Raja Nobokissen's ; ; as to this vide 
J. N. .Ghose’s Hindu Law, p. 667, and Golap Chandra Sarkar’s 
Hindu Law of Adoption, p. 24. Sarkar points out. that. Jagayfatha 
in his Digest never? mentions Dattaka, Chandrika. 

[Zord Dunedin ; It is'important to consider*the course of deci- 
‘sions and practice in Madras during the last fifty years}. ^ ^ 

“There has never been any suggestion of "ENS The only Judi- 


(1) (1886) L. L. R. fal 253 (322). , bs 
(2) (1899). E-Rea6 T. A. 113 (129, 131). 
a (1915) LR. 44 |: i 155 (161) ; L Ls R37 Alli 359 ; a2 C L, J. 190. 
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s 
cial decision is the dictum in Raja 'v. Suddaraya.(1). The earliest 


case, Ayyaou Muppanar v. Niladatthi Ammal (2) was apparently 
a Sudra case and there are two others, of Sudras, one in Calcutta, 
Raghabanund v. Sadhu Charan (4) and one in Bombay, Giriapa 
v. Mingapa (5),- where Sudras got ‘one-fourth. “It cannot be said 
there is a steady. course of authorities even in Madras, Mandlik, 


“West and Bubler, and Siromani all take my view. The Dattaka 


Chandrika itself states the rule as a deduction—as its authÓr's view 
of what the law should be. Strange and Macnaghten merely iens 
the Dattaka Chandrika. 

Dunne, K.-C., replied. The Dgttaka Chandrika faga a precise 
text dealing with this very situation. The Board has never laid 
down that the Mitaksharais to supersede the Dattaka Chandrika ; 
and the Mitakshara is in fact silent on this particular matter. 

[Lord Dunedin: Yt is not a wild assumption that if the law were 
different in the case of Sudras, the Mitakshara would say so]. 

The Mitakshara is merely a commentary on Vajnavalkya ; it 
must notbe taken asthe law. 'The commentator here cites a text 
of Vasishtha : he does not explain it, nor does he say it isa rule of 
general application extending to Sudras. 

The theory about the Dattaka Chandrika being a forgery was 
set aside by Banerji, J: in Bhagwan Singh v. Bhagwan Singh (5) 
He -had before him all that G. C. Sarkar had said on the subject.. 
His dissenting judgment was upheld by this Board on appeal. 

The text of Vriddha Gautama cited in the Dattaka Chandrika 
is also, with the exception ofa single letter which is different, cited 
in the Mimansa : the difference is discussed in Asifa Mohon Ghosh 
v. Nirode Mohoy Ghosh (6) where the Calcutta High Court held that 
the Chandrika’s version was correct. - 

In the cases where Sudras only got a fourth the point that the 
law was different in the case of Sudras from the ether castes was 
never raised. 


Their Lordships' judgment was delivered by 


Sir John Edge.— These appeals raise a question of great and 
far-refghing importance with regard to the rights of succession in the 
Presidency of Madras, but this is associated with a series of rela- 
tively unimportant nifitters relating to questions of accounts that have 
arisen in these-circumstances, 


(1) (1883) 1. Ls Re 7 Mad. a53. ` (a) (1862) 1 Mad. H. C. R. 45. 
(3) (1828) 1. L. R. 4 Calc. 425. (4) (1892) I. L. R. a7 Bom. 100. 
(5) (1895) 1. L..R, 17 All. ag4 (313): (6) (1916) 20 C. W. N, gor, ! 
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` The fitst plaintiff in the suit,|yho is the first respondent to each * 
appeal, was the manager for many years of a joint family estate 
which appears greatly to have prospered under his care. Distrust, 
howéver, arose, and was apparently well justified, as to his dealing 
with certain portions of the estate, and elaborate enquiries were set 
on foot outside the Courts for the purpose of ascertaining what the, 
true position was. This first respondent—uneasy, it is asserted, as 
to the prospect of proceedings being brought against him as the 
result of" these enquiries—instituted proceedings himself, to which 
the appellants were parties, alleging that they also had been in cus- 
tody of part of. thejoint family estate, and asking for accounts and 
consequential relief, to which defhand among other answers, a claim 
was put forward that the plaintiff should render an account of the 
joint family properties and his management from 1898 onwards. 
The questions associated with these claims have been before the 
Subordinate Judge and before the High Court. Both these Courts 
refused the claim for the general account and decided the various 
questions in issue that were raised on the accounts. Apart from the 
dispute as to the rights of succession, the claim for the general ac- 
count and the following items only are the subject of these consoli- 
dated appeals: First, the appellants say that the plaintiff should 
pay interest at 9 per cent. on the moneys misapplied in accordance 
with the direction of the Subordinate Judge, this direction being 
overruled by the High Court, who reduced it to 6 per cent. ; se- 
condly, they assert that the High Court was wrong*in deciging that 
certain items of Schedule B and Schedule 'C of the Supplemental 
Schedule B were the joint property of the family ; and finally they 
assert that the High Court was wrong in excluding from the items 
on which interest was payable a sum of Rs. 7,000, which was the 
subject of a promissory note held by the plaintiff. E 

With regard tò the claim for the general account, this has been 
refuséd by both Courts. The High Court based their decision 
upon the ground, that all the items in respect of which the plaintiff 
was alleged to have been guilty of misconduct had been investigated 
and set out in the schedules which were before the consideration 


_of the learned Judge, who had dealt with them item, by iterg as 


appeared in-his judgment. They continue in these words :— * | 
“ What more could be gone even if we direct, general accounts, 
it is difficult to see.” 
- Their Lordships are entirely in agreement with this "view. The 
learned Subordinate Judgé himself stated that it appearéd that all 
possible items of collettion by the first plaintiff had been proved as 
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far as possible by the indefatigable. energy .of the defendants 1 and 
3. He also added that he thought ‘delay was a good-reason for te- 
fusing the claim. Their Lordships think that the High Court right- 
ly interpreted the judgment of | the Subordinate’ Judge, and “that in 
substance, if not in actual words, both Courts have decided that i in 
effect the account, asked for has’ already been taken and that ‘it 
“vould be a needless prolongation of litigation and waste of cost if a 
further account were ordered. ‘This conclusion is the one at ‘which 
their Lordships have themselves arrived, and they therefose think 
that upon this point the appeal must fail. ' 


With regard to the interest, the, matter can be briefly dealt with. 
The High Court have considered that 6 per cent. simple interest 
is sufficient. It would require very special and unusual circums- 
tances to induce this Board to vary such a decision, which. rests 
upon discretion, even though in this matter the view of the High 
Court differed from that of the Subordinate Judge as to the way in 
which that discretion should be exercised. But they may add that 
if the matter were one upon which an independent judgment was 
required, they think that the judgment of the UE Cont Was . 
correct, —— 

As to the items claimed by: some ofthe defendants as separate 
property this depends upon evidence and the Courts have differed 
as to its effect. Their Lordships think that the judgment of the 
High Court is correct as to its interpretation. . The first defendant 
asserts that the property was bought with moneys belonging to his 
wife, ahd*he accounts for these moneys by stating :— 

* My mother-in-law gave property to my wife ‘just before her 
death. My wife told me of her gift of PODES to her. I was not 
present at me time." f ys 

And this is supported by the evidence of the delenanes 
brother-in-law, whose evidence is in these terms :— 

* My sister sold away her’ husband’s properties to which ae 
succeeded. No ; she obtained: 4 acres .from-her-husband's family 
for maintenance. : She also purchased 10 acres. Subsequtntly Ehe 
sold away all the 14 acres of land.” Ex 

. The wife was not examined to support the claim., It appears 
tha? she learned Subordinate Judge based his judgment upon the 
view that there was nothing- improbable in tHe defendant’s wife 
having inherited the amount necessary for the ‘purchase of the 
property. |. That would be a potent reason if there were substantial 
evidence to. show. that such inheritance had in fact been acquired. 
in their Lordships’ opinion such evidence isnot forthcoming, 'and 
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they, think upon this point also the judgment of the High Court ise 
correct, though it is liable to be misunderstood from the form of 
the judgment, which suggests ds a reason that the first defendant's 
story “was contradicted by one of his own witnesses whose evidence 
was inadmissible. This would apparently leave the first defendant's 
story unchallenged, but in truth his account was never sufficiently, 
substantiated, and for this reason that claim fails. 


- With, regard to the last matter of the Rs. 7,000, it is extremely 
difficult to extract the reasons why the High Court dealt with this 
-sum differently from other amounts which appear in the same 
account, though in factit was added as an additonal item. There 
15, however, nothing to show their Lordships that it was so dealt 
with by the first plaintiff as to render him liable to account for any- 
thing more than the actual interest that he received upon it ; but 
to this extent he is accountable. : 


Their Lordships desire once more to repeat the warning they 
have, often given against attempting to apply without qualfication 
in India the rules applicable to strict accounts between trustees and 
ciuis que trusts that exist in this country, because in truth there 
are ;à number of fiduciary relationships in “India to which 
these rules cannot in their entirety apply. This does not mean that 
breach of established duty should be less severely dealt with in 
India than in this country, “but that there are, fiduciary relationships 
which do not involve all the duties which are im ed upon trustees 
here. The office of manager of a joint family estate eaffords an 
illustration of this difference. In the absence of proof of direct 
misappropriation or fraudulent and improper conversion of the 
moneys to the personal use of the manager, he is liable to account 
for what he received and not for what he ought t8 or might have 
received if the moneys had been profitably dealt with, Their. Lord- 
ships cannot find in this case anything to render the first respon- 
dent liable beyond the extent to which they have referred. On this 
‘point also, except to the extent above mentioned, the appellants 
fail. 


" The next question which it is necessary to consider is that which 
is raised by the second of these two consolidated appeals ineWhich 
the defendants Arumilili Rammanna and his three sons, Arumilli 
Ragavudu; Arumilli Venkatratnan and Arumllli Subbarayadu are 
the appellants, and the plaintiffs are the respondents’ The parties 
are Sudras and belong toa family of Sudras, of the Presidency of 
Madras, which in general is governed by the law of the Mitakshara. 
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* Arumilli Rammanna was, as has been concurrently found -by aha 
Courts below, adopted by the Plaintiff, Subbarayadu,: as -his :.soù 
when that plaintiff was childless. Ramanna was by birth va son 
of Venkiah, who was a brother of that plaintiff. After Ramafina'hàd 
been adopted that plaintiffs sons, Ramamurti and Periah, who are 
respectively ‘the’ second and third plaintiffs, were: born,:and.the 
question to he considered in the second of these two appeals-is 
whether in the Sudra caste in.the Presidency -of Madras an, adopted 
son on partition of the family property shares equally with a-soh..0f 
his adopted father born subsequently to his adoption. The ques- 
tion is an important-one, and is by no means an easy one for this 
Board to decide. The question depends on à. text of the Dattaka 


. Chandrika andion the authority to be allowed: in the Presidency, of 


Madras to that text. ' , : totas en 


So far as ancient texts and recognised ` Sanskrit’ commentaries 
on Hindu law are ‘concerned, the earliest authority for the .proposi- 
tion that amongst’ Sudras an adopted son, on “a: partition. ofthe 
property of the joint family, shares equally with a legitimate: son 
of the adoptive father, born subsequently to the adoption, ‘is: that 
of the Dattaka Chandrika. In Section V of the Dattaka Chandrika 
(* Hindu" Law Books” edited by Whitely .Stokes;-1<1865) 


“ which deals with." the succession by inheritance of adopted, ‘sons 


lineally:and collaterally,” the Commentator, after referring to -riglits 
of members of a ‘Hindu joint family generally to^ Bere ‘in a i 
tion df the family property, said :— - 

at -The mode, however, of partition er the son. af the 
wife, ti son given,'and the.rest and the legitimate .son, which 
has been Pepounced in what ‘preceded, does not apply ¿tothe 


Sudra tribe* .  ; : j : eiut nga 
After some further observations, the commentator + leher 
said :— - aeva bier 


“ga. Accordingly, the 4 text WA must be construed,. as 
referring merely to Sudras. ‘A son.given being fhus ‘adopted, if 
by any chance, a legitimate son should be born let them;be:équal 
partakers of the father's estate, - So also in the following: text,-the 
equal Participation of all lawfully begotten Sudras having been first 
propounded, ‘the succession to equal shares of the, other sons- likewise 
js subsequently deelared by the sentence (‘if there bean hundred 
son’) occurring | therein, ` ‘For a Sudra is ordained a. wife,. of his 
own class, and no other.. Those begotten on her shall. „have,, „equal 
shares ; if: there be an hundred'sons (the same .mode of. , parti- 
tion shall obtain). Ifthe sentence in question be referred to-:the 
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real legitimate son only, the-positien contained in it being obtained 
from «what preceded, its repetition would be, unmeaning." ; - 

r^: For those statements as to the right amongst Sudras- of the 
àdopted:son to share -equally on partition with .the subsequently 
born legitimate son of the adoptive father, the’ author of the Dattaka 
Chandrika did not state who his authority was. He quoted a text 
from-Vriddha Gautama to ‘the effect that an adopted son and an 
after-borg son share equally, which is not accepted by the Courts in 
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India.or by the followers of the Mitakshara or by the followers of - 


the Dayabhaga as a correct statement of the law: applicable to all 
Hindus, and drew his inference that it was applicable to Sudras from 
texts ‘which do not propound any such proposition, ‘and so far as 
thoirlordships understand them, do not suggest the conclusion 
M on this subject by that commentator. 

-The Dattaka Chandrika- has been treated by .the Board as a 
high authority... As early as 1846 Lord Kingsdown, then Mr. Pem- 
berton Leigh, in delivering the judgment of the Board in KRungama 
vi: Atchama and others ( ) in reference to ‘the Dattaka Chandrika 
and the Dattaka Mimansa, said :—* They are written on .the parti- 
cularrsubject of adoption ; they enjoy, as we understand, the highest 
et throughout India.” 

. In Zhe Collector af Madura v. Moottoo anak Sathupathy (2) 
which was an appeal from the High Court at Madras, Sir James 
Colvile, in delivering the judgment of the. Board, referring to the 
Dattaka Mimansa and the Dattaka Chandrika, said i—" Again, -of 
the Dattaka Mimansa of Nanda Pandita, and the Dattaka Chandrika 
of Davanda ‘Bhatta, two treatises on] the particular subject of 
adoption, Sir William Macnaghten says that they are respected all 
over India ; but that when they differ the doctrine $f the latter is 
adhered to in- Bengal and by the Southern Jurists, while the former 
is held to be the infallible puis in the Province of Mithila and 
Benarés,”- . 
^ Xt'Haesincethen been ascertained that Davanda: Bhatta was 


'hot'tlié'author of the Dattaka Chandrika’ ‘Sir James Colvile, in . 


‘the passage above quoted, was rriena to Mier opis of fhe 
vere itself. ~ - 
* Irn SH Balusu Gurulingaswami v. Sri Balusu Pade 
‘ay "which ‘was an appeal from the High Court*at Madras,’ Lord 
"Hobhouse in: delivering the judgment of a Board consisting of 
‘himself, Lord Macnaghten and Sir Richard Couch, “said,” “ The 
(ry (1846) 4 M. I. A. 1(97). (2) (1868) 13 M. 1l. A: 397- Win: 
+ (3) (1899) L. Re26 I. A. 113 (131). 
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"date: of the Dattaka Chandrika is not certain ;.but it is-at all events 
very much. later than the Smritis, and it stands only on the footing 
of a work by a learned man. Messrs. West & Buhler in their 
valuable work on Hindu. law, 3rd ed, p. 11, speak thus: ‘The 
Dattaka Mimansa and the Dattaka Chandrika, the latter less than . 

*the former are supplementary .authorities on the law of adoption.. 
Their opinions, however, are not considered of so great importance 
but.that they may be set aside on general grounds in case [hey are 
opposed to the doctrines of the Vyavahara Mayukha or the 
Dharmasindhu and Nirnayasindhu. This is spoken with special 
reference to Bombay and Western India. But both works have had 
a high place.in the estimation of Hindu lawyers in all parts of India, 
and having had the advantage of being translated into English at a 
comparatively early period, have increased their authority during the 
British, rule. Their Lordships cannot concur with Knox, Ja in 
saying that their authority is open to examination, explanation, cri- 
ticism, adoption, or rejection like any scientific treatises on Euro- 
pean jurisrprudence. Such treatment would not allow for the effect 
which long acceptance of written opinions has upon social customs, 
and it would probably disturb recognised law and settled arrange- 
ments. But, so far as saying that caution is required in accepting 
their glosses «here they deviate from or add to the Smritis,' their 
Lordships are prepared to concur with the learned Judge.” 


In Bhagwan Singh v. Bhagwan Singh (1) which was an appeal 
from fhesHigh Court at Allahabad, Lord Hobhouse in delivering 
the judgment of a Board consisting -of himself, Lord Macnaghten, 
Lord. Morris and Sir Richard Couch, in referring to the Dattaka 
Mimansa and the Dattaka Chandrika said: “ If there were any- 
thing to show*that in the Benares School of law these works had 
been excluded or.rejectéd, that would have to be considered. But 
their. authority. has been affirmed as part of the general Hindu law, 
founded on Smritis as the source from whence all Schools. of 
Hindu Law derive their precepts. In Doctor Jolly's Tagore, Lec- 
ture of 1883, that learned writer says: ‘The Dattaka Mimansa ‘and 
Dattaka Chandrika have furnished almost exclusively the scanty 
basis on-which the modern law of adoption has been based. ' Both 
works have been received in Courts of law; inoluding this Board, as 
high authority. lord Kingsdown' s words in Rungama v. Atchama 
(2) have already been quoted and those of Sir James Colvile in the - 


- case of, the Collector, of Madura v. , Moottoo i Sathu- 


(1) (1899) L. R. 26 I: A. 154 (161). Eo Es t 
(2) (1846) 4 M. LA 1. B ` 
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‘be an infallible guide in the Provinces of Mithila’ and Benares. To ae 
call it infallible is too strong an expression, ‘and ‘the estimates of - 9" Joke Edge. 
“Southerland, and of West ‘and Buhler, ` seem nearer’ the true mark ; 


‘but it i$ clear that both works must .be accepted as bearing high . 
"authority for so long a time thit they have Donne embedded in the 
' general law.” 


' There can be no doubt that the Dattaka Chandrika his been for 
a Tong and still i is accepted in the Presidency of Madras as treatise 
oi adoption of the highest authority. It is not primarily a work 
‘dealing "with rights of inheritance or with rights of coparcenary in 
property acquired by birth or adoption, but it does necessarily deal 
“sith such subjects as the “occasion requires, ‘It is not known who . 
(vas th the author of the Dattaka Chandrika, and the’ doubt as to its 
authorship, makes it impossible to fix with any certainty the date 
when’ it was written, but it is believed to be’ an earlier work than the 
"Dattaka ` Mimansa, which was written by Nanda Pandita, who is 
“known to have lived about 300 years ago. When the Dattaka 
a - Chandrika was first accepted in Southern India as an authority on 
„the law of adoption, it would probably be impossible now to ascer- 
“tain, It, however, appears to their Lordships that it does not ne- 
cessirily follow from the fact that the Dattaka Chandrik fas been 
. long accepted in Southern India as a high authority om the law of 
adoption that comments and propositions, apparently then novel, 
contained i in it, if not based upon ancient texts which 'can with' some 
“bertainty be identified, have been accepted ’ by the- Hindus of 
' "Southern India as part of the Hindu law. It thus becomes neces- 
sary | ‘to astertain, if possible, whether the rule propounded for the 
“first time, it is, believed, in paragraphs 29 and 32 of section 5 of the 
' Dattaka Chandrika, which’ have been quoted: above, ‘ever was ac- 
Es ad and acted upon by the: Hindus E the ETERNI) of Mada 
“a5 Hindu lw. | : 

: Mr. W. Macnaghten in his “ Prniciglés and Precedents of indu 
Das," which was published- -at Calcutta in 1829 and i$ a recognised 
authority on “Hindu Law, ‘said at p. Joof “Volume I: “ Wherea = 

ý legitimate son is born subsequently to the adoption, ‘he and the son 
adoptéd inhérit ‘together, but ‘the adopted’ som takes ‘one-third; ac- 
cording to the law d£ Bengal, and one-fourth, bian to. the doc: 
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ttine of other Schools.”."In a note «o that passage, Macriaghten 
stated: “It is laid’ down in the Dattaka- Chandrika that in the case 
of Sudras, ifa legitimate son be subsequently born, he is entitled 
to an equal share only with the adopted son, and this rule - ‘prevails 
accordingly in the Southern Provinces,” ' 
e It has: been suggested, in reference to his note which has: béen 
quoted, that Mr. William Macnaghten, when- he wrote his ‘book, 
had no special knowledge of the law, affecting sudras in the Preei- 
dency of Madras, but even if- that. suggestion is well founded, it 
cannot be suggested that Sir Thomas Strange, when he wrote ‘his 
well-known book on Hindu Law, which was published in 1830, did 
not know what was the then accepted law in the Presidency of 
Madras as to the rights of an adopted son amongst. Sudras.- ‘Sit 
Thomas Strange had been Chief Justice of Nova Scotia ; he” "coni 
menced his judicial experience . in India in. 1798 when he was ap 
pointed Recorder of Madras, and became a celebrated Indian 
jurist. He was Chief Justice ‘of -the Supreme Court at Madras from 
1800 until 1817. At page gq of Volume I of his “Hindu Law” 
in reference to the right of inheriting on the death of a Hindu 
father, Sir Thomas- Strange state] :—‘‘Anong Sudras, in. the same 
event (the death of the father), the after-born son and the adopted 
son share equally the paternal estate.”. That statement was doubt- 
less based on the text of the Dattaka Chandrika which has been 
quoted. Sir Thomas Strange knew that according to Hindu law as 
applicabte to the twice-born classes, the share to which an adopted 
son would be entitled on partition would be less than the share of 
the legitimate son born to. the adoptive father subsequently to the 
adoption, and he would not have stated that amongst Sudras those 
sons would také equal shares if from his judical experience in 
Madras he had. any doubt that the-rule propounded in the Dattaka 
Chandrika had not been oo and acted upon in the Presideticy 
of Madras. < AE 
The earliest. iets case in ‘the Presidency of Madras, 30 far 
as their “Lordships are aware, in which this question as to the “right 
amongst Sudras of the adopted son to share equally in the property 
of a jeint family with the subsequently born legitimàte ‘son’ of the 
adoptive father. was mentioned, came on appeal before the High 
Court at Madras in 883: In that case [Raja and another v. Subba- 
raya (1)],-the plaintiff sued for partition and to recover from the de- 
fendant one-half of certain movable. and immovable 7 : properties on 
the ground that he was an adopted son of the deceased undivided 


(1) (1883) I. L. R. 7 Mad. 253. -0 
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brother, of the deceased father. qf the defendant.. The parties. were 

Sudras, and the defendant contended that the. plaintiff was entitled 

foione-fifth only | of the estate, ahd that he, the defendant, was entitled 

to Jour. -fifths under the Hindu law., In that case Turner, C. J., and 

Muttuswami Ayyar, ^ on appeal, delivered , the following judg- 
ment 


"El a 


mega here is nó - valid gota for the” contention that if the adop- 


tion be .proved the plaintiff Should take but a fifth share. By re- 


- presentation the adopted son takes the share which his, adoptive 


father. would-be entitled to take on; partition. With all deference 
torthe. authority. of. the , High. Court of Calcutta in  Raghubanund 
Doss ; Y. Sadhu Churn Doss (4), we doubt whether the passage in 
Dtttaka. Chandrika, section 5 paragraph 25,. eyen-with, the addition 


suggested, has. been correctly interpreted. If there be such a special 


Justice of Madras, who was an able and careful lawyer, and of Mr 
: Justice Mattu swami, Ayyt ar, who, was a member of à Brahmin family 


rile, , „as is suggested, . it is not.applicable at all events to Sudras, 
among whom . the adopted son is.. declared. entitiled to, take an 
equals share with a legitimate. son who vis born subsequently : to 
the ‘adoption, . We agree with the Judge that the plaintiff would take 
his f father’s share, a moiety, if ‘he were really adopted.” 


om lk It ‘has been_ objected, and correctly, that the dictum, i in that ¢ case 


- that amongst Sudras an adopted son is, entitled to take an equal 


RG 
share, on. partition, with a,legitimate, son born subsequently to the 


NATAH 


: adoption, was not necessary to the decision of the, appeal then be- 


adoption, was not nec 
fore, the Madras Court, and .that the opinion on that subject ex- 


pressed. by. Turner, QE, and Muttuswami _Agyar, Ja must be re- 
garded : as, obiter Nevertheless it was the opinion of the then Chief 


of the Madras Presidency, and who earned for himself? the well-de- 
seyed, reputation of. being one,of the most accomplished and reliable 


layers à in India i in cases inyolving a knowledge « of Hindu law. That 


opinion of those learned Judges, "although stricily ' it was an obiter 


o dictum, Was deserving of respect, and, was prbably. ‘expressed’ in 


7H e " 
AA r to some argument of counsel i in thé case. If athe rule. . pro- 


: RAE in, the- Dattaka Chandrika that amongst uds the adopted 
s son, and ‘the subsequently borri legitimate son -shared ‘equally bad 
_bgen, seriously questioned i in the ‘Presidency of Madras, it issimpos- 
: sible, to believe that Mr. Justice | Muttuswami Ayyar “should i in” 1883 
s, not ‘have been aware that the. rule had not béen- use and acted 


uponin ‘that, Presidency as correct., -` 
[,.pT he next reported case relating to Sudras in ‘thie’ "Madras? Presi- 


(1) (1878) |. ka R. 4 Calc. 425. 


Uv 


ET 


P. C. 


1931. 
— 
Perrazu 
v 
Subbarayadu. 
Sir John Edge 


fo 


P. C, 


1931, 
- — 
Perrazu 
v. 
Subbarayadu. 
Sir Fon Edge. 
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‘dency, of which their Lordships are aware in which the rule in 


"question here of the Dattaka Chandrika was considered, is that of 


Karuturi Gopalan v. Karuturi Venkataraghavulu (1), Which came’ 
on appeal before the High Court at Madras in 1915. In. that case 


“the parties were Sudras, and the plaintiff, Who was the respondet 


o the appeal, had been adopted in 1898 by .one Venkana, a Sudra, 
whó died in 1902 leaving him surviving the plaintiff, the first. defend: 
ant, who was the legitimate son of Venkana, born to him subse- 


l quently to the adoption of the*plaintiff, and his widow, who was the 


natural mother of the first defendant, and was the second defendant. - 
During the minority of the plaintif and the first” defendant, the 

widow managed the estate. The pldintiff attained majority in 1907, 

and brought the suit-in 1910 for partition and delivery to him of 

half of thé family estate, alleged mismanagement of the estate by the 

widow,and misappropriation by her of portions of the estate for the ` 
benefit of the first defendant, and claimed an account. The first 

defendant, through his mother as his guardian, pleaded, amongst 

other things which are not material to the question to be considered 

here, that the plaintiff, asan adopted son, was entitled’ only ‘toa 

fith share of the estate, and that he, the first defendant, was en- 

titled to the remaining four-fifths. The suit was tried by A. Samba- 

murti Ayyar, a Hindu, the then Subordinate Judge of Rajahmundry, 

who decreed to the plaintiffs a'half share in all the family properties 

and finding that there had been malversation of the estate by the 

second defendant for the benefit of. the first defendant, made a 

decree for restitution. 


It is to be observed that the learned Hindu Subordinate Judge, 
who tried that suit in or after 1911, must have believed thatın the 
Presidency off Madras the rule of the Dattaka Chandnka, that 
amongst Sudras ’an adopted son was entitled to share equally on a 
partition with: the subsequently born legitimate son of the adoptive 
father, was the rule to be applied in the Presidency of Madras in 
cases in which the parties were Sudras. The appéal from that de- 


.cree of the Subordinate Judge of Rajahmundry came before Wallis, 


C. J, and Seshagiri Ayyar, J., Séshagiri Ayyar, J., wrote the judg- 
ment, with which Wallis, C. J.- concurred. The learned Judges. of 


the High Court held that they were not bound by the opinion on 
the question of théright amongst Sudras of an adopted son to share 


equally with the subsequently born son of the adoptive father ‘in the 


property of the joint family which had been expressed by Turner, 


(1) (0913) I. L: R. 40 Mad 633 ; 29 M. L. J. ,710. i 


. 
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C. J., and Muttuswami Ayyar in Raja v. Subbaraya (x) onthe ground P. C 
that the opinion was odifer and qn the ground that the attention of 1921. 
those learned Judges had not been drawn to.the case, of Ayyavu Pertazi 
Muppanar x. Niladatchi Ammal-(2), and having considered some ga als 


ancient texts and the Mitakshara came to the conclusion that the — : 
rule propounded on this subject in the Dattaka Chandrika was not* WA John. Edge. 
binding upon them and that the dictum based on the authority of the 
Dattaka*Chandrika should not be followed. o 
.. As the reference in the judgment ot Seshagiri Ayyar, Jain in Karu- 

furi Gopalan v. Karuturit Venkataraghaoulu (3) to the decision in 

Ayyavu Muppanar v. Niladatchi Ammal (2) suggests that if that 

decision had been brought, in 1883, to the attention of Turner, C.J., 

and Muttuswami Ayyar, J., in Raja v. Subbaraya (1) they would 

not have expressed the opinion that amongst Sudras the adopted 

son is entitled to take an, equal share with a legitimate son who is 

born subsequently to the! adoption, it is necessary to consider that . 
case. The case of A4yyavu Muppanar v. Niladatchi Ammal (2) 

came on appeal to the High Court at Madras in 1862. 

The parties to the suit were Hindus, but it does not appear 

whether the parties were. Sudras ; all that is stated is that “the 

parties were of a class not strictly bound by the requirements of the 

Hindu law." Probably they were Sudras. The plaintiff had brought 
his suit for one-fourth of the estate of Ayyavu Muppanar, deceased ; 

the defendant, a minor appearing through his mother as guardian, 
was a son of Ayyavu Muppanar, born after the adoption. "The main 

questions considered were whether the adoption had in fact been 

made ; whether if made it wasa valid adoption ; ; whether a son, 

adopted or begotten, could claim maintenance until put in posses- 

Sion of his share of the ancestral estate ; and whether as against an 

adopted son suing for his share of the ancestral estate the law of 

limitation does not begin to run until the allotment of such share has 

been demanded and refused. The question as to whether the adopted 

son was'entitled to more than one-fourth share does not appear to 
“have been raised or considered. Strange and Frere, JJ., considered 

i Chapter I, section XI, paragraph 24, of the Mitakshara and decided 

that the estate should be divided into five portions, of which the be- 

gotten son should have four and the adopted son one. The Dattaka 

Chandrika was not so far as appears alluded t® Even ifit be as- = 
sumed that the parties were Sudras their Lordships.are unable to 

‘regard that case as an-authority on the question which was before 


(a) (1883) L. L. R7 Mad. 253. (2) (1862) 1 Mad. H, C. Ry 45. 
(3) (1915) I. L* R. 40 Mad 632. 
j “ 


Subbarayadu. A 
* > J n * 
Str Sokn Edge. 
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the High Court.at Madras in Karuturi Gopalan v. Karuturi Ven 
hataraghavuly (1);-and which has te be considered in this appeal. . 


In, the preserit case, the subject of this appeal, - the - $uif was ` 
brought iii the District Court of Godavari on the “26th Noveniber, 
.1999 3 it was transferrèd to’ the: Court of the Subordinate Judge of 
“Rajahmundry.” -The Subordinate’ Judge who tried the suit'was?A:;; 
Sambamurti‘ Ayyar, and he delivered his judgment in it on the z3th? 
December, 1913. ‘There were six issues framed, but the’ “material - 
question so far as the second of these appeals is: concerned. relates 
to the share’ to which the adopted son and through him hiš” sons. 
were entitled on' partition of the ‘family property. The plaintiffs 
were Arumilli Subbárayadu and his two minor naturally-born sons. 
The defendants 1 2, and 3 were sons of Venkiah who had been the 
only brother of the plaintiff Arümilli Subbarayadu ; defendant 5 was 
a son to defendant 1 ; defendant 6 was a son of defendant 2; de- 
fendant 4; was the 'adopted son of the „plaintiff Arumilli Subba- 
rayadu, but wds ‘described i in the - plaint asa &'son of Venkiah, and, 
defendants 7, 8 ànd 9 were the minor sons ‘of defendant 4. The 
other defendants are immaterial so far as the second of these two 
consolidated appeals is concerned. In the plaint the adoption by - 
the plaintiff Arumilli Subbarayadu of Arumilli Ramanna, defendant 
4, Was ignored, and it was alleged i in the plaint that the “ plaintiffs. 
are entitled to 2 half-share i in "thé entire family property and the des, 
fendants 1 1109 are entitled to’ a halfshare.” In the written state- 
ment of the ‘defendants 1255 and 6 it was alleged that the plain- 
tiff Arumilli Subbarayadu had adopted the defendant 4, A. Ramanna, 


as his son in 1896. In the written statement of the defendants 4y dy 


8 and 9, who age the appellarits" in the second of these consolidated . 
appeals, it was ‘alleged that the plaintiff Arumilli Subbarayadu had 
adopted the defendant 4 Arumilli ‘Ramanna, in 1896 “and that as an 


adopted son "Be" was entitled’ to” an equal share along ‘with the’ 
Bu 


DEVE 


plaintiffs, 

‘The fact aüd thé validity í of the’ adoption. were‘diiputed; but lig" 
Subordinate Judge, on the clearest: evidence, found that the” adob: 
tion was proved and was valid, "and having so’ found ‘that issue’ d 


- in the thirtieth paragraph of his judgment ‘recorded his “finding as 


to the share in thë e family property which the defendant 4s añ- 
adopted son. in the Gida family was entitled to, thus : — 

* 30. As regards the share to which, the fourth dbtendant 
should be entitled according to law; there is practically ng dispute. 


(1) (1915) I, L. R, 40 Mad, 632, ., Te 


4 * 


By 


— 


we: e 
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Tho p bálong to the Sudra caste and-the-lawzis clear that 
amongst the Sudras the adopted son shares equally with the subse- 
quent-born Aurasa sons [see Raj? v. Subbaraya (2) ; Subba v. Bela- 
chandra{2) and Piriaroyalu v, Royals (3)].- Thus the first plain- 
tiff's;branch consisting of plaintiffs x to 3 and the fourth defendant 


will have to divide .amongst themselves a half share of - the family | 


property and the fourth defendant’s share therein would, therefore, 
be one-eighth ofthe whole property. .This.is my n on: issue 
I (a)? 

-+ It may be mentioned that their dais have been “unable to 
ascertain what was the case which’ the Subordinate Judge referred 
to as reported in “ XVIII Madras, pp. 423 and 435.” That’ judg- 


ment of the Subordinate Judge was delivered on the r3th December, 


1913, and it is to be noticed that upto that date. the plaintiffs do 
not appear to liave contended that amongst Sudras an _ adopted son 
was not entitled to share on-partition of the ‘family property equally 
with the legitimate sons of the adoptive father born subsequently to 
the adoption. -They apparently raised that point for the first time 
in' their: memorandum of appeal to the High Court on! the 24th 
March, 1914: The judgment ‘of the High Court appears to have 
béem'delivered on the 13th October, 1916. -Their Lordships do 
“not know when the appeal to the High Court in Karutun' Gopalan 


vi Katituri Venkataraghavulu (4) was presented, but the. appeal to 


the High: Court in that case was heard in August and. September, 


1915; That was an in appeal from a decree of the dme Subosdinate 


io 


"The learned Judges, ‘Ayling and Srinivasa Aiyangar, JJ; who 
heard the appeal to the High Court in this present suit, briefly dealt 
with the rights of an adopted son'amongst Sudras as-fdllows = 


e „As to the share of the adopted son, it has been! decided now 
that the fact of the adopted son being a Sudra does not give him 
an equal share with the natural-born sons. [Karuturi Gopalan v. 
Karuturi Venkataraghavula (4) The dictum in Raja v. SuMa- 
raya. (9 which has been followed “by the lower Court has been 
disapproved in that case. ... . The fourth defendant's share 
will therefore, be altered to one-thirteenth of one half of the family 
property.” 


^" 
r 


TT @) (0889) LL. Re 7.Mad. 363 E P an | 


"(a) (1894) 1. LR; 18 Mad. 4dr (422). e «Ue WG 
+ (89) 0894) L L. R. 18 Mad. 434 (435 ` ' | 
(4) uais) L L. R. 49 Mad, 632} a9 M. Lı ] 20 


ni . 


- Subbarayadu. 
Sir Foku Edge. 


14 
p. C. 
d . 
eed 


. v. . . 
, Sabura. - 


Str ann Edge. 


THE CALCUTTA LAW JOURNAL. ^ [Vor XXXIV, 


Frdin the decree of these learried Judges this appeal has „been 
brought. 4 i l 


The 'infêrénce ` "which, their Lordships draw from ‘the materials 
before them is that the nile of'the Dattaka Chandrika that’on a 
partition of the joint family ‘ptoperty ‘of a ‘Sudra‘ family an adopted 

e son‘is entitled to’shiare equally 4 ‘with the legitimate son born’ ‘to the 
adoptive father’ ‘subsequently to the adoption had been accepted 
and actéd upon for at léast more than a century in the Presidéncy 
of Madras, as the law applicable in such cases to Sudras until the 
law ‘on that subject was "disturbed in 1915 by the ‘decision of the 
High Court'at Madras in ‘Karuturi’ Gopalan v. Karuturi Venkatara- 
għavulu' (1). “It-also appears to their Lordships that that rule of 
the Dattaka Chandrika,'although not supported’ by any ancient text 
of the Smritis or by the Mitakshara, is not inconsistent so “far as 
Sudras are concerned with the Smritis or the’ Mitakshara. : 

: What has been said in the preceding paragraph is sufficient to 
dispose of the.second of these consolidated appeals from the High 
Court at.Madras, but as .the Dattaka Chandrika is considered 
in Bengalas a ‘high authority it will be ‘satisfactory to consider 
what view has been expressed by the High Court at Calcutta about 
the rulé of the Dattaka Chandrika as to the right of ‘an adopted son 
in'a Sudra family to share equally. ona partition of the joint family 
property with a: legitimate son of the adoptive father born subse- 
quéntly to ‘the ‘adoption. The latest case of which their Lordships 
are aware in which the Subject was discussed in the High Court at 
Calcutta was that of Asita Mohon Ghosk Moulik v. Nirode Mohon 
Ghosh Moulik (2) which, came -ọn appeal before Chaudhuri and 
Newbould,’ JJ, froma decree of the 30th March, 1912, of Babu 
Kunja Behary; Gupta, Additional Subordinate Judge of Birbhum, who, 
having found that the parties were Sudras, held that the adopted son 
WAS entitled to share equally with ‘the after-born’ natural son. The- 
learned Judges, of the, High Court say : “ Clear "authority "for the 
proposition (the right of a Sudra’ s adopted | son to share equally "with 
the after-born legitimate son) is to be found in the Dattaka 
Chandrika’ (see. V, sect- 29 to 32). The Dattaka Chandrika i isa 
work of undoubted authority in Bengal. . . In Baramaniind 
“Wahanta v. Krishna Charan Patnaik (3) a Bench ‘of’. ‘this Court 
accepted the laweas laid down in the Dattaka Chandrika on ‘this 
point. . . There are no other decided cases exactly on the point 
(in the High Court at Calcutta) -We feel bound to attach great 

(1) (1915) I. L. R. 40 Mad. 632 5 a9 M. Ly J. 719. 

(2) (1916) 20 C. W. N, gor. < (3) (1884) 14 CL. J. 183. 
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weight to the fact hae iol decisions have remained unchallenged 
for over thirty years.” The learned Judges then considered some 
texts of: Manu, Yajnavalkya and the  Mitakshara,. and some 


_othér commentaries and. concluded as follows : “ Having regard to 


the above we cannot say that the Dattaka Chandrika has in any way 
deviated from the Smritis." The judgment is a long one as-it also 


,dealt with several other matters which do not affect the question 


here, , 


. v ' | 
' "The result is that. interest actually received on the sum of 
Rs. 7,000 must be allowed, and to this extent the decree must be 


‘varied, but subject thereto the first appeal must be dismissed. The 


slight alteration does not deprive the respondents, who appeared, 
their right to-the costs, 


‘The second appeal (No. rg of rgrg) must be allowed. The 
decree of the High Court must be get aside with costs so far as it 
varied the declaration in the decree of the Court of the Subordinate 
Judge as to the shares to which the parties are entitled, which last- 


' mentioned decree must to that extent be affirmed and restored. : 


The appellants.in the first appeal will pay the costs of the first 


‘three respondents who alone,appeared, and the respondents in the 
-' second appeal will pay the appellants’ cost of that appeal. 


, Their Lordships will humbly advise His Majesty accordingly. 
E. Dalgado : Solicitor for. Appellants. 
‘Douglas Grant : Solicitor for Respondents. ° 


A. P. P. Appeal of Perrazu dismissed : Decree varied. 


oe ee ae Appeal of Ramanna allowed. 
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o "E Before Ar. Justice Mitra, and . Mr. Juste a aan d 


` Pey A 


t Cin C . MADHU SUDAN SAHA CHAUDHURI AND OTHERS T) 
Vues 9 me fs 
' 71998. Ai à " i v., F sup. HGS LS SE Ger aha 
tana? e. 4 
January, 14. ror ., DEBENDRA:. NATH: SARKAR*: oea ur stu 
Intermediate tenure—Zemindar’s right to create—Tenure between putni ahd 
? ^ UE for-rent by Intermediate crane against Surputns: 
der. , ASI. Th gE Bes : pian od 


; There is nothing i in the policy of the, law/or custom of the . country to prevent: 
the creation of an Intermediate tenure “between a putnidar and a dur-putnidar.: 


it is immaterial what name is given to it. e x 

i eae N 
A suit lies at the instance of a tengro bolder intermediate betwoen a putnidar 
anda durputaidae, being an ‘assignee of fent, to recover fent from the durputni- 


dar. f x i f 


- Suit for rent. 2 
Appeal by thé Defendants. - 
"The facts materal for the purposes of this report-are set out-in 

the following extract from the judgment- of- the- lower- aran 
Court. , box 1 " 
' " This appeal arises-out ofa suit for rent. The'factsoftlielcase' —— 
are that the defendants Nos. -r to 6 are tenant defendants who*used 
to hold a darputni tenure under plaintiffs and co-defendants’ 
putni tenure, that subsequently the plaintiff sold his putni 
right to Kisory’ Mohan Sanyal . and Pyari Mohan who carried 
out :an intermediate tenure: naming it to be Kaemi Chirosthayi 
(perpetual)- dugputni under their putni right and granted it to 
the plaintiff, that subsequently the co-defendants being plaintiff's 
paternal uncles brought a pre-emption suit against the purchasers 
and lessors of the plaintiff, that that suit was -compromised and.the 
co-defendants got back the putni nght from the purchasers keeping 
the arrangement between them and plaintiff in tact, and that as 
such kaemi perpetual durputnidar, the plaintiff has brought this suit 
for recovery of rent in respect of “the principal defendant's durputni 
makirfg the putnidars the co-defendants in the suit. The principal 


® Appeal from Appetlate Order No. go of .1907 against the order of Babu 
Chandra Nath Ghosh, Subordinate Judge of Pabna and Bogra, dated the sath 
December, 1906, reversing the decree of Babu Jnanendra Mohan Das; Munsiff ‘of 
Bogra, 2nd'Codrt, dated the 36th. April, 1906, and remanding the case Midi 
Court for fresh tria]. — : f HORE To 


Uo. 


" s 


Ef Ae a’ Pee PED AME , 
Vót XXXIV, ] KA 7 HIGH “court. 4 b : 17 
t A à! 1 na^ i 
defendants: amóhgst other" things ‘pleaded - that the: plaintift ‘as: dur- EE f 
, putnidar- canfiot" recover "rent sone them uo ‘ate’ alsb- Gurputhi- 1908; ^ 
whe, x IW iix D 
dars:” Madhu Sudan 
The Court of ürst instarice upheld this ° córitentioh: ‘and ‘distiissed odios un 
the suit. .The Subordinate Judge held that it was competent tothe ` SEDI EE 
superior landlords.to create ‘an intermediate tenure'on ‘the: strength 
of which the holder of it will. be able to realise «rent.from.-the:under- 
tenure-h8lders. . He, accordingly allowed the-appeal,and remanded 
the case.to the primary Court for investigation .of other. questions 
which:arase;upon.the eR The tenants defendants FUP 
preferred.the present appeal. . e pia 
E eue Priyasankar Mojimdar for ENA unai . 5 
= Babi ‘Debendra Nath Bagchi“{for Respondent?" . or D S 
The judgment of the Court | was  delivejed by rae 
DES ete January, 14. 
Casperz J —There i is nothing i in the policy $ of the, law-o or custom pads 
of the country to prevent the creation of an intermediate tenure 
between a putnidar and a dur-putnidar. - Iti is immaterial what name 
is given to it. The plaintiff. sued in the character of an | intermediate 
tenure-holder. and he. was merely an assignee of the rent, We do 
"not s see why a suit should: not lie, at his instance to recover rent ` 
from, the. dur-putnidar. "We, _ accordingly dismiss this appeal ‘with 
costs, one gold mohor. `~ i . 
A "ears T RET SS A MET po T 
x A 7 senate + ^ ft 
4 i ; " A *, ` at ^ 
A us : E "ve 
Ban Mr. Justice Camduf and Mr. Justice Richardson, 
WA Da - NILAMBAR GHOSH AND ANOTHER, , . "v4 Cir 
tap tR Geet : SUE 24:909. day Yo. wb 3 REN. d PE T , 19t4- 
parL R Y MIR MOHASANUDDIN* January, 2. 


tntermodiate tenure—Zemindars right to por ae RAN betueen somindari 
and; putnio~Suit for rents by Miraskdar pee Balane, 
Appeal irom Appellate Decres No. 4604 of 1913, nix the' Deiree' of Babu: 
' Sarat Chandra Sen, Subordinate Judge of Dacca, dated the agrd "April, 1913; 
affirming that of Babu Bamandas Mookerjee, Munsiff of Dacca, dated-the gth ` 
December, 1912. 7 ~” 
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A zemindar can create a tenure-hetween the remindari and the pntni which bad 
already beed.created under it: Raj Kumar v. Probal (1) followed. Dittum in 
Bibi 3arao v. Hanifuddin (2) not followed. TS 

A mirashdar between a zamindar and & putuidar can recover rent from the 
putnider, 

Appeal by the Defendants. gu 


Suit for rent. 
Usa "m 


Thé facts material for the purposes of this report may ih “stated 
briefly. The plaintiff claimed rent and cesses from the defendants 
on the allegation’ that they held-a putni taluk of the lands in suit, 
which had been.created in their favour by the zemindar in 1278....In 


1279, the Zemindar granted. a. mirash settlement in respect'of-the 


entire village to the predecessors "of the plaintiff and the “proforma 
defendants. The putnidars-defendants resisted the claim on the 
„ground that according to law zemindar had no authority 1o create 
the mirash tenure between himself and the putnidars ‘and thereby to 
entitle the mirashdar to recover rerit from’ the’ putnidars.” “The 
Courts below overruled this contention and ‘decreed the suit... „The 
present appeal was then „preferred on the ground that thé zemindar 
cannot according to law ereate a tenure between the. zemindaty- -and 
the putni' which had" already béen ‘ereated’under it > 55 o 


: The appeal was heard under Order XLI “Rule n C. P. tok 


Babus Surendra Chandra Sen and Zralobyanath Ghosh, for the 
Appeliafits. 


hi 


‘The following judgment was delivered: 


Following the decision of this Court in Raj Kumar Hiodas vo. 
Probal Chandra Ganguli (1) by which we are bound, rather than the 
obiter dictum pronounced in Bibi Jarao Kumari Saheba v. ‘Hani- 
Juddin Akand (a) 1 we dismiss this appeal under order XLT Yule 
nÉÓcERoe | pa 


ata, 70 07 otn ah Appeal dithiissed 


pt kN 
(1) (1904) 9 C, W. N. 656. (2) (1909) 14 C. W. N. 389. na i 
d f elo nit. 
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-Von xxvj * HIGH court. 


Before Sir Asutosh Mookerjee, Knight Judge and Mr, Justice 
i Buckland. - 


JOHAR MULL BHUTRA AND OTHERS 
^ p. ^ . 
JATINDRA NATH BOSE AND OTHERS* 


Intermedigte lenure-—Zemindars right to create—Concurrent lease—Lispen- 
. dens—Seft for specific performance of contract—Intermediate conveyance. 


H, after à lease has been granted, 'anóther lease of the same prerhises is gran- 
ted,. the term being concurrent with that of the existing lease, the concurrent 
, lease, provided it Is made by deed, operates as à grant-of the reversion upon 

the existing term. , If the concurrent term is equal to or exceeds the residue of the 

existing term, the concurrent lessee is entitled to the rent for the whole of such 

residue and afterwards to possession for the remainder, if any, of his own term ; 
` if the concurrent term-is less than the existing term, the concurrent lessee is 
: entitled to the rent during his own term: Neale v. Machensie (1). 


A xemindar or tenüre-holder who has carved out a tenure or under-tenure as 
the case may be, is competent to interpose, between himself and his tenant, an 
intermediate holder who may realise thé rent payable to himself by his.original 
tenant; but he cannot prejudice the position of. the first tenant, take away or 
destroy the value or effect of the prior interest transferred or limit its extent or 
restrain its operation : Raj Kumar v Probal (approved. Dictum in Bibi Farao 
v. Hantfuddin (3) explained, 


When a suit for specific performance of a contract for transfer of immovable 
property is ended by a final decree transferring the title, thab title relates pack to 
the date of-the-agreement on which the suit is based, and the Court. wil not 
: permit its decree to be rendered nugatory by intermediate conveyances. Such a 
suit operates as Lis pendens 1. Mali v. Preo (3) referred to. 


: Appeal by the Plaintiff. f je: 
' Suit for recovery of arrears of rent of : a- tract of ‘homestead 


land. NES 
The material facts ippen from the judgment of Mookerjee J. 

- Babus Bepin Bihari Ghose, Bhupendra Kumar Ghose, 
| Pramatha Nath Banerjee and Rana Prosad MOOR for the 
` Appellants. 

* Appeal from Appellate Decree No. 2682 of 1917, against the. decite of 


^ Babu.Asutosh Ghose, Subordinate Judge of Hooghly, dated the goth May, 1917, 
‘reversing’ that of Baba Chandra Sekhar “Sen, Munsiff ‘of owrah, dated the’ 9th 


July, igts. be 
_(t) (1836) 1 M. and W. 747; 46 R. R; 478. ME 2 
(2) (1904) 9 C. W. N. 656. (3) (1909) 14 C. W. N. 389. 
(4) (1908) 9C. J-J 965; 13 C. W. N, 226. 
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- Bábws Dwarka Nath uc dd sand -Kanài ^ Droh Dut for. 
the Respondents i E | QUU 


The Ji eh ofthe Court were as follows: .. " — - : i sri 


Mooker| ee J. This is an TE by the plaintiffs in a suit: ifor 


recóvery of arrears of rent of a tract-of homestead: land. "The. rent 
is claimed a i tfe T rate of Rs. 7-688- -1214 gds per annum for the: years 


i 1318 to 1320 p S. and for the first nine months of thegear 1321 


It is not disputed that Srinamyan Santra, Jagannath Santra,. Raj- 
narayan Santra: and Debnardyan Santra were owners of the: disputed 
' dand'in edia} shares. There is “also no controversy that the ‘contes- 


i ting defendants ‘held the land as tenants under the Santrafat.the 


“rate of rent mentioned in the ‘plaint. The plaintiffs: claim to. have 
derived title. from the Santras, as to one half of the property, urider 
a conveyance ¢ ‘dated the 3rd August, 1911, and’ as to the other. half, 
under a permanent lease "dated - the «sth February, 19077" The 


; defendants, resisted the claim. on a three-fold ground; namely, first, 


that the alleged title ‘of the plaintiffs as purchasers was inoperative, 


*- because the interest of their vendors ‘had passed. away ‘to “Strangers 


before thé date: of their conveyance ; H “secondly ` , that the valleged 


Liv 


` title of the plaintiffs as tenuré-holders was inoperative, because -the 
' defendants had’ obtained a conveyance of the identical share from 


the Santras before the lease to the plaintiffs ; and, thirdly, that if the 
title of the plaintiffs was found to have .been subsisting at the date 
of tHe suit and the title of the defendants was negatived, the plain- 
tiffs- were, stil] not entitled to, redlise rent from the defendants, -as 
both of themj held ds tenants ‘of’ co-ordinate rank under the Santras. 
The trial- Court found partially in favour of the’ plaintiffs ‘and 
decreed the suit to that extent, On | appeal, the Subordinate, Judge 


“has reversed i this ‘decision. "On the present appeal, the ‘following 
points haye emerged for consideration from the arguments” "address- 


ed'to us ; first, did the plaintiffs acquire ‘the - title - ofthe Santas; as 


.to one-half:;of the land, under: their conveyarice dated.;the»v3rd 
,, August, 39114 secondly, did: the, plaintiffs acquire; underatheiroper- 


manent lease from the Santras dated the 15th Februafy, : 1907;?'such 
an interest in the other: half of the land-as must have priority "Over 


i the interest acquired by the defendants. “under their:- _convey- 
' ance from the ‘Santras dated the 25th- April, 1910; thirdly, does ‘the 


relationshjp af landlord and tenants. -exist between the parties, ' in 


* view of the nature: of the leasehóld! interest created by thé Santras in 


favour of the plaintiffs under the lease dàtéd the sth "February, 
1907, and the character of thé’ tenancy of the defendants which is 


Yous SXXIV:] ." HIGHLCOURT. 1. 2.01 7 $1 

alleged ..to;have, been held under the.Santras at a’ uniform rate of Civit. 

rent since at least 1854. . 2$ ioa. 
“As regards the first question, there is no. room for Kaanan Jotia Mull f 

P the plaintiffs did not ‘acquire the title ofthe Santras in one- LE 

half-of. the-land under their purchase dated the 3td. August, 191r,- Jatindra. . 


-Ft appears that the interest of their vendors.had been. sold. away: in e Mookerjên F. ` 
execution proceedings on, the 17th June, 1898 and the .17th.. March 
.1899.:: Aé-the time-of.the sale by the.Santras to the plaintiffs on 
the 3rd: August, Torx, they had no title to convey. . Consequently, 
-on.thé most favourable view of the.case,..the claim: of the. plaintiffs ; 
-for recovery of arrears of „Tent cannot e pay be sustained i in ex. 
„cess:of:a half share, ~.. 2 ES z 
‘As regards. the second question, iti is.plain that iis ‘deena: 
"aid not, under their conveyance from the ‘Sdntras:dated the-and. 
?February, 1910, acquire a title which could prevail.over that of the: 
plaintiffs,  It-appears that on the rsth. February,. 1907, two .of the. 
.Santras granted a mourasi mokrari lease to the plaintiffs in respect: 
,Ofall-their properties in the. village, of -Santragachi, .for a: premium. 
»0of-Rs; 17, 8oo:at an-jnnualrent of Rs, 1:200. Eighty five .percels . 
bwere;speeified inthe schedule,and it was expressly..stated that if 
s-thereafter.any other parcel of land, was , discovered -to have:been. 
omitted by- mistake, a, -supplementary deed {would: be executed iri 
respect thereof. The contingency contemplated-happened. It was’ 
‘discovered that the tenancy now in dispute had been left out.by. 
~ inistake from- the list of, mourasi mokurari tenancies in thesschedule 
to, the. lease. The Santras; however, failed: to. execute the. requisite 
. supplementary. deed- in the terms of their agreement.. The. result 
` was.that on,the 8th July,- 1909, the plaintiffs sued the. Santras.-to 
. enforce specific, performance of the agreement, That swt. was decreed? ° 
vron-the 25th April, 19190. It was during the pendency-of this litiga- 
--vtion; that the Santras sold away, their interest on the and February, 
c. 1910549 the present defendants. It is manifest, that the, defendants, 
Di were purchasers" pendente lite and the interest they: purchased was: 
-it bound;by:the decree in the suit for specific performance. . It was 
noruled by. this Court in the case of Mati Lal, Palv. Preo Nath.. 
s Mitra. (1) that a suit for specific performance of .a .contract : for: 
, transfer of immovable property operates as iis pendens; in Other. 
sine, in a suit against the vendor of real estate for. specific. per-: 
. formance, his conveyance, of the. legal title after suit was brought 
':would not suspend the proceeding or defeat tho. title under the 
decree of thezCourt, The obvious reason for this is that if. when.the . 
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jurisdiction of the Court has once attached, it could-be ousted-by-the - 


transfer of the defendant's interest, «there would: be no-end to-litigas - 
tion and justice would be defeated. Consequently, when such, a 
suit for specific performance is ended-by a’ final. decree transferring - 
the title,. that title relates ‘back to. the date of the agreement-on- 
* which the suit is based, and the Court will -not permit its. decreg:to- 
be.rendered :nugatory. by-intermediate’ conveyances.. The samé view- 
was adopted in the'case of Promotha Nath v. Jagannath Késore (1).: 
There is consequently no escape from the position, that the title of 


the plaintiffs which was established by the “decree..made in their: 


favour in the suit for specific performance relates. back to the 15th- 
February, 1907; the date of the mourasi mokrari lease ‘granted to- 
them by the Santras. The inference follows that the. conveyance 
taken by the defendants from the’ Santras -on the arid February, 
1910, does not afford them effective protection against’ he claim of- 
the plaintiffs based on their iesenold title . dated the 15th: Feb;i. 
Tuary, 1907. < : fs Tar Se cat 
- As kani the third question, itis clear that the u which 
results from.our'determination-óf the previous points lies- in.sa nute 
shell. The: defendants have been tenants tinder the Santras for.a, 
long series of-years ; they assert, indeed, that‘ the holding is, mourasi: 
mokrari, that is, held from generation- to generation ata: fixed rent; 
While ‘the. defendants were thus in occupation as tenants, -their; 
landlords, the Santras, granted to the plaintiffs on- the - zsth- 
Februagy,. 1907, .&'mourasi mokrari lease of a large tract of land - 
inclusive ofthe disputed area. The -plaintiffs claim to--recover - 
from'the defendants-the rent which -would have been otherwise- 
payable to the Santras. - The defefdants answer. that- the tenancy ` 
of the plaintiff? is.co-ordinate in rank with their own: tenancy;- and- 
the plaintiffs:cannot conséquently be deemed. to be «their landlords;? 
Here.we may.state pafenthetically that the plaintiffs do “not; admit: 
that the tenancy of-the defendants i is mourasi “mokrari ; - but; we:shall» 


assume for our present- purpose that the defendants have in-facb thea , 


status alleged. by. théin. - "Weé'are- of opinion that even: ionethis: 
assumption, the: defendants have no answer to the- claim ofthe; 
plaintiffs, because a’zemindar -or. ténure-holder who has carved-out:: 
a tenure or under-tetiure,'as thé case may. be, i is competent to- inters A 
pose, between himself and his tenant; an intermediate holder who 
may realise-the rent payable to himself by’ his original tenant. "This: 
propositson. is. recognised. in a> series of- cases-in this Court. * Ini 
Raj Kumar. x: Probal Chandra (2) it was ruled that-a zemindar, who 
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had created: a patni, had .powe? to . giant: away. a- dian of his re- . 


` -maining‘rights and to create’a‘tenure | intermediate. between himself 


and thé patnidar, with the result that the’ intermediate holder would . 
become entitled to demand the rent which the’ patnidar would have 
béen-otherwise bound to pay-to the superior landlord. The Court 


-pointéd-‘ out; however, that the. interposition of such an inter-" 


mediate interest .could.not operate in derogation ‘of. the rights 
of the ‘orfginal patnidar or degrade him to the rank of a darpatnidar. 
The ' éssence of the matter was thatwhile the relationship of land- 
lord and.tenant originaly existed between the zemindar. and the 
patniday, after the interposition of. the intermediate. tenure, the new 


tenure-holder became tenant -under the zemindar at the. same time . 


that ‘he himself became the landlord of the patnidar. This decision 


is.not Opposed to-the case of Kalam Sheikh v. Panchu Mandal (1). - 


There the' defendant was under-tenant in respect of lands. which his 
lessor-held under a muda/ut from the zemindar. Subsequently, the 
lessor left, and the zemindar gave to the defendant a patta for part of 
the lands-covered by the mudafut,-and, later on, to the plaintiff a 


patta -for’-the ‘whole. land covered by the original mudafat. The. 
plaintiff instituted a suit against the defendant. for a Aaéuliya? at “an. 


enhanced: rate: The defendant. answered that there was no relation- 


ship‘ of landlord and tenant between himself. and'the plaintiff. Mr. 
Justice Dwarkariath Mittér upheld ‘this -coritention, not on the- 


ground that the zemindar could not interpose the „plaintiff as .lessee 
between himself and the defendant, but on the ground tha? dpon a 
true construction of the.lease -granted to the plaintiff, it could not be 
maintained that.the zemindar had assigned to him any of his rights 
to recover or enhance the rent reserved in the patta he had granted . 
tothe defendant, We are not unmindful that an apparently con-. 
trary view: was indicated in the case of Bibi Jarao Kumari v. Hani- 
fuddin:(2), where the earlier.. decision in Raj Kumar v. Probal (3) 


wasinot brought to the notice of the Court. But the. dicum in that _ 


case does not controvert the proposition:that when a zemindar or 
tenüre-holder has created a tenure or under-tenure, he is still com-_ 
petent to interpose between himself and his grantee an intermediate 
tenure-or under-tenure. The dictum rather: casts doubt upop the 
applicability of this general rule to the case of patnitaluks whose ` 
incidents are governed by the special rules formulfted in -Reg. VIII 
of; 18197; itis also plain that the doubt was expressed, , because no 
authority had been cited to support the view thata zemindar’ Could 
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lawfully create a permanent tenyre) between ‘his own interest and i à 
patri taluk of the first degrée. In tire. case -before us, the’ status: of 
the defendant i 15. not that of a patriidar, and, consequently we-are:not 
pressed by. the: considerations. which carried -weight with the’ Court 
in the case of Bids Jarao Kumari v. Hanifuddin (1). -Apart fronithis, 


We find that the decision in Raj. Kumar v. Probal (2) was accepted - 


as good law by Mr. Justice Sarada Charan Mitra. in Madhu Sudan 


rv. Debendra'Nath(3) and Ram Kanai v. Fakir Chand (4) jo atid i in: 


thé case of Nilambar Ghosh ve Mi Mahüsanuddin (5) when Caim- 
duff.and Richardson, JJ., were pressed by the' apparent: conflict Det- 
ween the decisions ih Raj Kumar'y., Probal (2) and Bibi “Jarao 
Kumari v. Hahifuddin (1), ‘they: followed the earlier decision as bind- 
ing on them.:""The.view we take is also supported by the decision in 
Rati Anant v. Shankar Singh (6). In/that case, Sir John Stanley; C.J. 


held that wheré a’ lessor executes two concurrent leases of’ the Saine ` 


property, that is to say, two leases in which the term- of the second 
commences before-the termi of the first has expired, the second-lessee 


is to be taken as: ‘the assignee of the lessor’s interest during the'Con-. — 
current portion ‘of the terms, and’ the lessor, after the execütion: of. 
the second lease, can recover enr" only from the' second andinot - 


from the firstlessee. The Chief Justice referréd to the decisión: of 


Barón Parke.in Harmer v. Bean (7), which shows that ‘the operation | 
of a concurrent lease.of the kind is to transfer.part of the’ reversion ` 


of the landlord to the lessee, so that after the - execution of such cón- 
current ledse, the landlord cannot recover as” against the first lessee 
any .rent due thereafter. To: the same. effect isthe decision'in 
Burrows v. Gradin (8) where. Wightman, J. ruled-that a mortgagee 


‘may maintain an action for use and occupation against a party. ‘who: 
. was tenant to the  mortgagor before the mortgage, although subse- 


quenily to the mortgage, the. "mortgagor hàd made an alteration i in 


the premises mortgaged.and in the’ ‘amount of rent. The same ‘prins 5 


ciple was recognised by Lord Alverstone, C.J. in Wordsley Brat y 


Co. v. Halford (9). when he ruled that & landlord.who, duik the ` 


currency of a-yéarly’ tenancy, ° grants- a lease of the” premise’ "t a 


third pefson, cárihót, during thé term granted by such lease; ` give ‘the 


yéilyctorant: notice to quere de aus of this ak rélidrice 


(4) (4909) 14C.: W^. 3895 (2) (1994) 9 C w. N. 656. y. an i Sr 
(3) (1908) 76. | L. J. 23.S. N. 134€ cL. J. 76+ (0 (1904) 8 C. W. N: 438. 
z£ (1914) 34 C. L. J. 77. (6) nu L. R. 3o All, 369. 

(7) (1853) 3 C. “and K. 307. 

(8) (1843) 1 D. and L. 313 ; 12 L. )-Q. 8.333. : 
(9) (1903) 90 Li T. 89... tutus Meh 2 
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" was placed upon Doed. Agar v., Brown (1) in which Lord Campbell, Civit, 
-~ C.J- had held that where a party entitled to a remainder in tail expect- Dan 
- ant upon thedetermination of a.life estate, grants:a term of years to Johar Mull 
` -commence immediately, the grantee, without entry, takes an imme- ur 
diate vested estate carved out of the remainder, so that the convey- Jatindra, 


ance-is‘as effectual as if attornment had been made by the tenant of  Mookerjer, Y. 
“the. particular estate. This was-overlooked ‘by Page Wood, V. C. in 
Edwagis v. Wickwar (2) but was reaffirmed by Ridley and Lush JJ. 
;in Horn, y. Beard (3). Indeed, it is now settled law that if, after a 
-lease has-been granted, another lease of the same premises is -grant-, 
ed,:the-term being concurrent with that of the existing lease; the 
„concurrent lease, provided it is made by -deed; operates as-a grant 
- of the revérsion upon the existing. term. If the -concurrent term is. 
, equal to or exceeds.the residue ofthe existing term, the, concurrent 
- lessee is entitled-to the rent for the-whole of such-residue and after- 
- wards to- possession for the remainder, if any, of his own term ; 
E at. the, concurrent -term is less than the existing term, the con- 
.cürrent lessee’ is entitled to‘the rent during his own term ; Neale 
wy. Mackenzie (4). The principles .thus : expounded and’ applied 
-justify the inference that a landlord who has created a tenancy is 
t -still-competent’ to carve. out another. tenancy from the interest he 
' „has, feserved and interpose the same between himself and his first 
tenant, subject to the qualification that. he -cdfmot thereby prejü- 
„dice the position of the first tenant, take away. or destroy the value 
. | or effect of the prior interest transferred, or, limit its extent or res- 
, train its opération ; ; for the maxim applies that no man can dero- 
gate from his own grant, which;has sometimes been regarded as in 
~ éssence a,formulation of a principle of estoppel. This may be 
"illustrated by a concrete example. A.a zamindarfsettles a tract of «* 
. vacant land with B, an agriculturist, with a view to enable him to 
NA bring it under cultivation. A cannot thereafter settle the same 
i | parcel: with C..s0 as to entitle C. to enter into actual occupation and 
cultivate the land. -But thére.-is no-reason why A. should not 
` grant a settlement to G and thereby enable C. to realise from B the 
. “rent: “which would otherwise be payable by B to A Tested from this 
“point of view, how do the parties. to this litigation stand ? The defen- 
, dants were originally tenants directly under the Santras ; ; * assume == 
for the purpose of-argument, and for that pumpose- alone, that their 
.'tenancy was held at a fixed raté-of rent! from. generation to genem: 


(1) (1853) 2 El. and’ Bl. 1330 j 95 'R. R. 580. E » 
- (à) (1866) L. R. s Eq, 403; 35 L. J: Ch. 309. ` Sam AN 
(3) (1912) $ K. B 181. (4) (1836) 1 M. and W. 747 146 R. R. 478. 
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Civtt. © ^ tion, On the rsth February, ion the Santras granted’ to: the 
20 A1. - plaintiffs a permanent lease of all their lands in ‘the village, iriclud- ; 
E Johar Mull .ing the lands coyered by the tenahcy of the defendants’; this autho-, d. 
=~ Jaiodra = rised the plaintiffs to realise rent from all tenants who might: -be.in.. 


= - occupation including maurasi~miokrari~ tenants. It’ is difficult to” 
: Mookerjen, 3 appreciate on whit’ principle the view can possibly be maintairied 
Ko ~ that the plairitiffs are not ‘competent to, realise, as they seek wa » 
~ by this suit, the fent which would ^have' been otherwise -peyable fo^ 
the Santmas, -It is. plainly - imnmiaterial: that'-the defendants: ‘assert’ 
- that they themselves, as'also the plaintiffs, have maurasi maker" ; 
: ‘rights: © When the Santras granted'a lease- to the. plaintiffs, they, did. 
- not derogate from their previous. giant, ‘and the plaintiffs do. not 
allege'that the lease in their own favour has in any manner -opera- . 
-> ted-to the detriment of such rights as might have been. actually .. 
possessed-at the time by the defendants. - It. ds. consequently need- ' 
less to- investigate whether the ‘defendants - hold a mourasi mokrari - 
tenancy, for even-on -the ‘assumption that their- allegation is:well- 
a founded, it does not afford an answer to the claim of the plaintiffs. "n 
"The result is that this, appeal is alowed, the . decree^ of the * 
Subordinate Judge set aside, and-that of the Court. of first instatice’ - 
“restored. -The appellants are entitled to all costs in this Court as 
also in the Court of the Subordinate Judge inclusive of the costs. 
of the review proceedings. ^ `- - Tt NE sag ud 
Buckland Jl nates mE he F B 
A TOM. ts l E Appeal allowed. . > 
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Shebait, fire]  Groends for removal Incapacity of trustee to "pm tryst. 
estate, not confined to. case, of trustee for sale—Basis of the reer 
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PETERS us PONE 
tbe, e grounds, for removing 2 shebait from ofice may not be identical with 
those tip poii y which a trustee would be remóved in England, but if a shebait in 


the-exectiga óf ‘his duties has put himself in a position which precludes him 


frotü faithfully discharging the ette of his office, that i is ‘sufficient ground 
Fr; his'terifosal; - ] "e 


v FA trustee! if not a trustee for sale, can acquire an estate from beneliclaries 
wholdre sui juris, but only if he has madé tle’ fullest disclosure to them of all 
facts within, bis knowledge as to the value arid condition of the estate and the par- 


tes are at arms length; otherwise the putchase is bad. The basis of the rule 


ata person occupying a fiduclary relation may not use for his own ‘benefit 


Teri which he has acquired as to the trust estate : Nugent v. Nugent (1) 
approved. 


e^ 


"Even if a"person in a ‘fiduciary position i otherwise entitled to ' porehäté; 


yef'if he effetts the purchase iad in another aa ‘dame, such purchase 
can never be allowed to stand. 


"Monehar v. Peary (a) ‘approved. 
“the 


€ongolidated appeals from a decia of the Calcütta High Court 
(Mookerjee,and Panton. JJ). dated-July 24, 1919, reversing a decree 
ofthe Second Subordinate Tudge -of Hooghly, dated' the 23rd 
December, 1915. 


The facts-of the case àre sufficiently stated in their Lordships’ 


judgment-and i inthe judgment of the High Court reported in 30 
C. L. J. 177. 


Sir John Simon K. C. (with him De Gruyther K. °C. and Bariki) 
for Appellants : There are two questions here : whether lot Bahir- 
gora is part of the trust estate, and whether the Raja should be 
removed from his office of shebait. Some previous litigation is 
reported : Peary Mohan v. Narendra (3) In that litigation a judg- 
ment was given. against the trust estate. This village, Jot Bahir- 
gora, was put tip for sale. The Raja did his best tò stop the sale, and 
finally bought 1 the property at an exorbitant price. It is a matter of 
indifference to us whether the purchase stands, except that it is 
made a principal ground for removing us from office. I submit the 
purchase was ered: ne Do was not ipso fado void, but at most 
voidable; ^ | - ^Y. es : 

[Lord Buchnasier : „If the ur applies to set aside the sale, 


the burden is on - the: trustee to show why it shoftld not be set 
aside.) = 95.7 ou Te 


The sale-was not a sale by the Raje, The relation’ of trustee had 


w (1908) 1 c 546e (3) (10919 30 C. T. J. 177... - 
(3) (1909) L. R. 37 rt. A. 97; 1. L. R. 37 Calc. 229 ; t1 C. L. J. 220, 
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ceased : the Raja had' broken off all connection which puta, duty 
upon | ‘him. ' The ‘estate was ken Qut of his. hands and’ the property 
attichéd" and’ sold at thé instance. of the judgment creditor. . Refer 
énce was ma f- 2 to .Lord "Cairns" s judgment. in.. Thomson M ` East- 
wood (1) and p Dougan v. Macpherson (2) as to the duties and,obliga- 
tions of trustees dealing with thejr cestuis que. trusts and to. the, „Gode 
of Ciyil rm Act V of, 1998, order 21, rule 64 &c. as.to.the 


(hui 


conduct of execution sales in India. In India the sale, is. wing the 


: hands ‘of the Sa t the trustee ate neither sold nor poet the 


sales f ' * EU 


` (Lord Shaw referred to rule 1 ; They are im to exclude avery: 
one who has any interest in keeping the price down.] - - 5, c 
[Lord Buckmaster : Is it not the duty ‘of the trustee to, ive all 
the information i in his power ?] tt die 
In India the ‘Court ascertains all material CoU a states 
them in the proclamation of sale: order zr rule 66. The :Subor- 
dinate Judgé’ aptly points out that whén the law excludes a judgment- 
debtor from’ bidding, ‘it does so-in -express terms, as in'the Bengal 
“Tenancy Act.:! and that the' Colle of Civil Procedure | does: mote ex- 
clude him. 3 co qe 
It was Jaid- down by Field: Je in Plowright vi Lambert E thata 
trustee for sale : cannot sell to himself, and “that even if he “be -not 


& trustee for sale, the burden of proof lies on him to show. that every — 


possible: advaritage has been gained for the trust. I accept~that 
burftere "The matters to be stated i in the sale proclamation are all 
to be found i in the public records. The sale here is not only not;by, 


n. trustees, ‘but it is by a person who is adverse to the trustee. 


~ [Lord Buibmaster : The. difficulty- -is. that the trustee has had 
‘the advantage of acquiring special i information—it is like the ‘case 
of a ‘Sélicitor—the mere possession of knowledgé may disqualify. 


` Nugent V. Agent (4), where.it was held that' a receiver appointed 


by the Court could not’ purchase the property.] ^ QUOS 
- "That quj "be distinguished as, being the case f a receiver aha 
anyhow i is hot binding on, this. Board; +- HOME 


[Dugni K. C., for Respondents : sa v. agent Y weit to 
tire Court of Appeal (3): - c-r 


Arr has been, argued that te iga of the Court must be obtained, 
and that anyhow the purchase must not be made in another name : 


, (1) 872 2 ^. C.a36. © ' (a)(1902).A. C. igg (204. c: cec 
(3) (1885) 52 L. T. 646 T 653) . 
(4) (1997) 2Ch.aga- ^ ,!: (s) repa 1 Ch. 546. e a P 

quum aia m. iy ye 2 
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árid réliàncé as been placed by the High Court on Lewis v; HUU- 
plan (1) and Macpherson v. Watt (2) : "but these cases both. proceed 
Sn'the assumption that the trustee has something to do with the sale. 
Vider ine scheme in India for such sales the shebait’s. connection 
oF duty ` "with the property has ‘ceased. It has been held in the 
United States-that a trustee may purchase trust property at a judicial 
Bale which has been brought about.by a-third party, which he has 
“aken no-part in procuring and could not have controlled: Allen v. 
"Gillette (3). -That is practically this. case. As to the shebait's ob- 
taining the, leave of the Court, there is no provision for it in the Code 
'of'Civil.Procedure. In the Pelee mal ‘Act there is an ex 
press provision. 
Un. [Lord Buckmaster : The Court exercises that jurisdiction here 
without any rule.] 
ti. If this first point is decided against us, 1 contend that I should 
"be'repaid from the trust estate the amount which I paid through my 
7 SONA KL - 


I«3rxÁs to the pera of the Shebait, there are six items ofa miscon- 


- ductmentioned in the plaint and we have complete answers to all 
of them. The High Court have been very much prejudiced against 
züs,by the view they have adopted as to the purchase. There is no 
s ground for remoyal made out., P 
toepLond Dunedin: The harder the. case is is agit you. on the 
U^ point, the less it should affect the decision on the second]. 
-[Mr, Amir Ali: The burden of the charge” against e you is 
hat your acts have led to.] 
Dunne K. C. (Kenworthy Brown with him) for, Respondents : 
' t The estui que trust here is an idol and can have no knowledge except 
"through the shebait : the idol cannot be put on enquiry, for you 


ycannot:give it knowledge. The principle of Nugent v.. Nugent (4) 


p ‘applies. If the shebait has bought at all and could possibly be in a 
position where his interest and duty conflicted it ends the matter. 
idi ere also appellant did not state the truth as to the purchase, and in 
fact committed perjury. In Macpherson v. Watt (2) such suppres- 
„Sion of the purchase was held sufficient to upsetit. If an agent 
‘can show he is entitled to ‘purchase property, notwithstanding his 
Character of agent, yet if instead of purchasing openly, he purchases 
4 ‘in “the name of a third person without disclosing the fact, such pur- 
"chase is void : Lewis v. Hillman (1. Appellant here swpre Fue 
out he did not.buy the property. 4 
, (8) (1852) 3 H. L. C. 607. (2) (1877) 3 A. Cragg. | 
(3) (1887) n V. S. 589. (4) (1907) 2 Ch292. E 
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On. the, other part ofthe case the- purchase was.only one. of 
Several circumstances justifying | the Rajs's refnoval. He was-quite 
reckless in his litigation as to what cost he. -put upon the estate. © 

De Gruythér, K. C, replied, more CAREN as to the form of, 
order. 


Their Lordships’ judaméni was delivered by ; 


Lord Buckmaster. —Many questions were originally involved 
in the dispute which has given rise to this appeal, but of these ‘two 
only remain. - The first relates’ to the continuance of the appellant 
Raja Peary Mohan Mukerji in the office of shebait to the debottar 
estate of Sri sä Iswar Gopaleswar Shiva Thakur and Sri Sri Iswar 
Shridhar Thakur, and the second to the purchase in . January, 1917 3, 
of a certain lot known as lot- Bahirgora, which was sold in “ekecu- 
tion under circumstances to which their Lordships will ‘briefly 
refer. — i 

By his will, dated the rith Kangka 1840, Jaga Mohan 


. Mukerji dedicated certain properties to the worship of the two Tha- 
„kurs established by him, for the annual celebration of the Durga 


Puja, the Sradh of- ancestors, and: other pious usages, the will pro- 
vidihg for the order of succession to the office of the Shebait among 
the testator’s own “descendants. The testator died shortly after the 
execution of his Will, and i in September of 1890 the succession, to 
the shebaitship’ ‘opened, owing to the death of the then shebait. Dis- 
putes arose as to who was the true successor, which résulted ina 
decre of the agth January, 1894, that one’ Bijoy Krishna was- the 
rightful shebait, but on the „day of the decree he died. _ Further liti- 
gation then ensued between the sons of Bijoy Krishna and the Raja 
who is the appellant i in'the first of these appeals; "Which - ultimately 
resulted i in a ‘decree’ of the 3oth. June, 1903, made by the Subordi- 
nate Jadge. in favour of the ‘sons of Bijoy . Krishna for Rs. 45 960, 
which sum it was: ordered should be recovered ‘by the ` plaintifis - out 
of the debottar estate in the hands-of the Raja as its shebait, Ap- 
peals were taken from ‘this judgment to the High Court, and again 
from the High Court to his Majesty in Council, but these : “appeals 
failed.” "Exécution proceedings were then instituted in order ‘to se- 
cure, a sale out of ‘the -debottar‘estate of the lot that is now in 
dispute, and on the r4th January, 1913, the said lot was Sold ata 
public Court sale tor Rs. 1,56, 600 to the appelant. in ‘the second 
appeal, whois the son of the Raja. Aes ne 

On thé 17th: February, 1913, proceedings- were ‘taken by Monohar 
Mukerji who is the first sepenan to these ere asking among 


e * 
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«other things for the removal ot the Raja from the office of P. C, 
sshebait and “for an order to set aside the purchase of the estate. dir 
The.Subordinate Judge disinissed the suit, but he held, contrary to Raja Peary otag 
*theicontention of the Raja’s son, that the purchase was benami and 
. made with the Raja’s money for his benefit. An appeal was taken from 2 
the decree following this judgment to the High Court of Calcutta, Zord Buckmaster, 
, and was allowed. The High Court supported the view that the sale T 
“as in fact benami for the Raja who held a fiduciary, position in rela- 
` fion to the estate, and they held that in these circumstances the pur- 
' chase could not be supported. They also decided that the Raja 
“should cease to be shebait and that the management of the estate 
‘should be vested in a receiver ta be appointed by the Court. A de- 
“cree was accordingly. drawn up carrying out these views, and from 
‘this decree both the Raja and his son have brought the present ap- 
'"peals, which have been consolidated by an order in Council. 

Upon the question of the removal of the Raja, the learned Sub- 
"ordinate Judge thought that there was no sufficient charge of mis- i 
‘conduct to justify his removal ; but the High Court took a different 
view, and thought that the protracted litigations by which the estate 
‘had’ become heavily burdened with debts, and the circumstances 

” associated with the claims which he was seeking to establish against 
, the estate for litigation. expenses, were such’ as to render it undesir-. 
‘able that he should continue in the office. T ‘hey also found that the 
purchase could not be sustained. Their Lordships are not prepared 
to interfere with these conclusions. The groufids for getpoving a 
'shebait from his office may not be identical with those upon 
which a trustee would be removed in this country. The close 
_ ‘intermingling of duties and personal interest which 'ogether make 
'up' the office of shebait may well prevent the g¢loseness of the . 
analogy, but as part of the office it is indisputable that there 
‘are duties which must be performed, that the estate does need 
‘to’ be - safeguarded ‘and kept in proper custody, and if it be 
"found that a mañ in the exercise of his duties has put himself 
"ina position" in which the Court thinks that the obligations of 
~ his'office can no longer be faithfully discharged, that is sufficient 
ground for his removal. It is this that forms the foundation of the 
judgment of the High Court, and the appellant has not shtisfied 
‘their Lordships that the facts were misinterpretgl or das. reasoning 
“unsound. 

Upon the remaining question also their Lordships think that the 
-High Court was right. The argument in fayout of" the appellant 
c, "Here also turng upon the dissimilarity between the omes oi shebajt 
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and ili: ordinary office of a ‘trustee, ^K trustee for sale. cannot, pu, 
chase; he cannot purchase “because. the same person cannot, be 
both vendor and purchaser, and he who acts for another cannot 
also act for himgelt But even if he be not a ‘trustee for sale, , if ir in 
any capacity hei is trustee of the estate, although his. , incapacity. t to 
buy i is not absolute and is subject to different limitations it is equally 
well established. A trusree may indeed acquire from beneficiaries 
who are sui juris an estate in which they are interested, buf he can 
only do this if he has made the fullest disclosure to them of all the 
relevant and , material facts within his knowledge affecting or ‘that 
might affect the value and condition of the estate and the parties. are 
at.arm’s length, the cestui que "Frust knowing that he is dealing’ "with 
the trustee, Otherwise the purchase is bad, and it is bad because 
any person who occupies & fiduciary relationship may be able’ by 
yirtue of his position to acquire . information with regard to the trast 
estate which he i is not permitted to use for his own benefit. ` Their 
Lordships recognize the force of the argument that points out’ the 
dissimilarity between a shebait and trustees to whom this Title 
applies. There i is no doubt that the word “ trustee" covers a Véfy 
large number of relationships involving different obligations “the 
word “trust,” therefore, may be so used’ that it is intended'to 
apply only to one class of such duties ; and it follows that rules and 
decisions which depend upon the special conditions attached to the 
particular class would not of necessity ' apply to another wheré. these 
conditions’ did not exist. The rule forbidding the puitchase ‘of an 
estate by a person who stands in regard to his dealings with itima 
fiduciary relationship i is, however, general in its application. “In the 


‘case of Nugent y: Nugent (x); it was held that a receiver appointed 


by the Court “cannot purchase the property of which he is. recei- 
ver without the leave of the Court, e even where the sale is not made 
in the action in which he was appointed, but by a mortgagee selling 
with leave outside the suit. Their Lordships think that this was 
a correct decision and shows the. wide area of dispute which i is 

Further, ‘in the present case it is now "established by two 
concugrent findings of fact that the Raja purchased the property 


.benami in the name of his son, and by this means concealed the 


fact that he was thé real purchaser ; ; their Lordships bear in mind 
that such classes of purchase àre very common in India and are 
“due to many considerations “which may not find their counterpart 
“here, yet none. the less they can easily be made a cloak and cover 


(1) (1907) 2 Ch. 293. 
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for improper and even dishonest. , transactions, and they think 
the rule laid down by Lord se Leonards in Lewis v. Hillman (Y 
that even if an attorney or agent can show that he'is entitled to 
purchase, yet if instead of openly purchasing, he purchases in the 
fame of a trustee or agent without disclosing the fact, no such 
purchase às that can 'stand for a single moment, should apply to this 
case. i 


ant “Their Lordships have not overlooked the fact that in the pre- 
sent instance the purchase was for an abundant price, one that is 
said to be largely above its market value, but such considerations 
cannot ‘have ‘weight where the purchase is challenged upon the 
grounds i in the present suit. ." _ 


, It is unnecessary to examine further in detail the law upon this 
TAE. for it is fully, and in their Lordships’ opinion .accurately, 
` analysed in the judgment of the High Court, where the relevant 
. authorities are quoted and properly applied. They think, there- 
fore, that this appeal must fail and that an order, must be made 
declaring that the purchase by the second appellant was invalid 
and that proper and necessary steps should be taken to secure the 
property ; and that the first appellant is entitled, subject as herein 
mentioned, to repayment of the purchase money. An account 
: should be directed showing what, if anything, is due from the first 
, appellant to the estate, and. such money should be deducted from 
. the purchase moneys, the balance, if any, of the > moneys in Court to 
, be paid out and the first appellant to have a charge on the éstate for 

3 such sum. The appellants will pay the costs of the appeals, ` 


“They will humbly advise His Majesty to this. effect. 
` E. Dalgado :—Solicitor for Appellants. 


As " * g . 
. Vallance and Vallance : Solicitors for Respondent. | 
she PP, 1 | . Appeal dismissed. 


eX» | asa 3 H.L. 607. 
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REFERENCE UNDER COURT-FEES ACT... 
Before Sir Asutosh Move rjee, Knight, Judge. - 
_SAILENDRA NATH MITRA 
RAM CHARAN PAL AND OTHERS. * 
Furisdickon— our yere - nrbs Act qi of 1870), section 7 e (deis 


Valuation Act (VII of 1887), section 8. 
TA suit for specific performance ofa contract of lease, should be valued frst for 
payment of court-fees in accordance with the rule embodied in section D sub-sec- 
tion (X) clause (c) of the Court-Fees Act. Then the value so- determined should 
be adopted for purposes of jurisdiction. ^ 

"The valuation for assessment of Court-fees controls the valiation for fons 
of jurisdiction. pep AE E i 

. Reference under section 5 of the Court- Fees Act. 
The material facts, ‘ appear from the judgment. 
Babu Baranasibgsi Mookerjee for the Appellant. 
Babu Ram Charan Mitra for the Government. 


PON ES 


C. A, V. 

The judgment of the Court was delivered by : 
Mookerj ee J. — This is a Reference under section 5 of the Court-. 
Fees Act, inan appeal from appellate decree which arises out of a 
suit for sbeeific performance of a contract fo grant a lease. The suit 
which was instituted on the 27th August, 191%, in the Court of the 
Subordinate Judge of Midnapur, was, valued at Rs. 1,200 for the pur- 
pose of determining the jurisdiction: and at Rs. 32 for the purpose of _ 


` payment of court fee. The claim was decreed in the Court of first 


instance and the first defendant was directed to execute in favour of 
the plaintiffs a lease for the disputed land on a fixed rental of Rs. 32. 
On appeal to the District Judge, the decision of the primary Court ' 
was reversed on the 17th January, 1918 and the suit was dismissed. 
On second appeal to this Court, the decree of the District Judge 
was set aside and the case was remanded for retrial After remand, 
“the District Judge reheard the appeal and affirmed the decree of the 
Court of first instance. Against this decree a second appeal has been 
F preferred to this Court. The appeal has been valued at Rs. 32 which 


* Reference under Court Fees Act in Appeal from Appellate Decree No. 174 
of 1931, against the decree of Mr, K, K. Sen, District Judge of Midnapur, dated — . 
the 4th October, 1920, affirming that of Babu Shama Charan Chakrabarti, Sub. : 
ordinato Judge of Midnapur, dated the 23rd September, 1916. * ; 
. 
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. is the amount of rent annually payable for the contract of tenancy 
sought-to be specifically enforced, «This valuation was based on sec- 
tion i, sub-section (X) clause (cy of the Court-fees Act. Objection 
was taken by the Stamp Reporter to the valuation on the ground that 
under section 8 of the Suits Valuation Act the court-fee was payable 
on the value of the appeal as stated for purposes of jurisdiction. | As 
this view was controverted on behalf of the appellant, the matter wae 
placed before the Taxing Officer, who referred the question to the 
` Chief Justice, as it was in his opinion one of general importance. 
The determination of the point in controversy depends upon the 
true construction of section 7, sub-section (X) clause (c) of the 
Court- Fees Act and section 8 of the Suits Valuation Act. 

' Section 7, sub section (X) clause (c) of-the Court-Fees Act 
side that the amount of fee payable in a suit for specific per- 
formance of a contract of lease shall be computed according to the 
aggregate amount of the fine or premium, if any, and of the rent 
agreed to be paid during the first year of the term.’ Section 8 of 
the Suits Valuation Act provides that where in suits other than those 
referred to in the Court-Fees Act, 1870, section 7, paragraphs V, 
VI, IX and paragraph X, clause (d) court-fees are payable ad 
valorem under the Court- Fees Act, 1870, the value as determinable 
for the computation of courtfees and the value for purposes of 
jurisdiction shall be the same. The view taken by the Stamp 
Reporter is that as the suit has been valued for purposes of jurisdic- 
tion at Rs. 1200, the value as determinable for the computation of 
of court-fees must also be deemed to be Rs. 1200. Iam gf eopinion 
that this position cannot -be supported, as it ignores the provision 
in section 7 of the Court-Fees Act which is brought into conflict 
with the. provision in section 8 of the Suits Valuation Act. If 
the construction put upon section 8 of the Suits Valuation Act, 
namely, that the valuation for purposes of jurisdiction is to be 


` determined by the market value of the property and that valuation 


is to be taken for the purposes of payment of Court-fees, were cor- 
rect, the, effect would be to nullify the provisions of section 7 of the 
Court-fees ‘Act. The right construction of section 8 of the Suits 
Valuation Act is that the valuation for the purposes of jurisdiction 
should, in the cases mentioned there, follow and be the same as the 


. valuation for courtfees, This view is supported by the decision 


in Hari Sanker v. Kali Kumar (1), which approved the earlier cases 

of Bai Varunda v. Bai Manegaori (2) ; and Velu v. Kumaravelu (3). 
(1) (1905) I. LR» 3a Calc. 734- (2) (1893) ILL. R. 19 Bom. 207. 
(3) (1896). 1, UR. 30 Mad. 289. ` d 
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The procedure to be adopted | in cages of this ‘character is gigu ; 
- first value the:suit for payment of court- -fees. in -accordance with the 
tule embodied in section 7, sub section (X) clause (c) of. the 'Coüit- 
Fees Act ; ; then adopt the value so determined for the coniputátion 
of court- -fees, as the value for purposes of jurisdiction., - There i is;a 
a manifest danger of conflict between the provisions of the. two statutes 
ifthe process is reversed ; in other words, the substance. of.the 
"matter is that the valuation for t assessment of court-fees controls ‘the 
valuation for ‘purposes of jurisdiction. 1 hold accordingly that i in 
the, present case the value for. the purpose of payment of court-fees 
was correctly assessed at.Rs. 32 under - section 7 - of , the Court- Fees 
Act and that the-value for the purpbse of jurisdiction is consequent- 
ly only Rs. 32 under section 8.of the Suits Valuation Act: ° This 
no doubt leads to the conclusion that the suit was not instituted in 
the Court of the lowest grade competent to try it, in contravention 
of section 15 of the Civil Procedure ‘Code ; but section 11 of the 
_ Suits Valuation Act affords the plaintiffs adequate protectioii į see 
also Nidhi La! v: Mashar (1) and Matra Mondal v.. Hari (2) In 
my, opinion,.the memorandunr of appeal bears the requisite amount 


of court-fees and must, if otherwise in order, be registered. - s .~"- 
RB uos f E ^ Appeal ordered to be registered 
|) 0889. T. L’ R. 7 All. 230 < (2) 18%) I. LER. 17 Cale- 155. 
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APPELLATE CIVIL. 
Bain Str Asutosh | Mookerjee, Knight, Judge, and Mr. Jistkee | 
A Buckland. 3 
e 5 E - 2 
BHARAT RAMANUJA DAS MOHANT- 
° Es "v. s : 
: SARAT KAMINI DASI AND OTHERS* ^ c: 776000 
Lis: pendens 7i ransjer of anc! Ack d vd. 1882h Sec 5a—'Contentiois . sip 
| Consent decree: koc I IB ee 
"in order to defermine whether a suit Is contentious within the ` meaning ‘of 
section’ sa of the Transfer of Property Act, one has to consider "whether “it Is 


contentious i in ‘ibs v origin and nature: Fatyas Husain v. Prag Narayan : (1A 
consent decree falls within ‘the scope. of the rule of-lis pendens, < > o t> 


io 


'* Appeal ipis Original Decree No. 414 of 191 5, against the decree ‘of -Babu 
Ambika Charan Majumdar, Subordinate Judge of Bankura, dated the ien kd . 


1915. = 
1) (1907) L. R- 34 1. A. 102; LLR. ag All. 3395 5G L.J. Ss. ET 
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PIG ar tt i Me ee LEE B 
A. decree is none “the less a leeren as defined E the Code .of Civil Civit. 

Procedure, because it is based on a compromise, and the legal effects of the decree 1931. 


contemplated by order 23 rule 3 of the Code of Civil Procedure, do not differ v 
from the legal effects of a decree where the suit has been fought to the end, Bharat Ramanuja 
When the Court makes a decree by consent, it performs not a ministerial but a Sarat’ Kg mini, 
judicial function ; the Court must be satisfied that the agreement or compromise ise | — 
lawful, and although the Court must record the entire agreement or compromise, - 
it can pass a decree in accordance therewith only in so far ag it relates to the i 
suit. Cosequently, the fact that a decree is given in accordasce with terms 

which have been come to between the parties, does not prevent the decree 

from being the formal expression by the Court of an adjudication on a right 

claimed or a ‘defence. set up, conclustvely determining the rights of the 

parties with regard to all or any of the* matters in controversy in the suit, within 

the meaning of the definition contained ia section 2 (2) of the Cade of Civil 

Proceaure. 


"Appeal by the Plaintiff, 
Suit to enforce a mortgage security. 
~ The material facts appear from thé judgment of Mookerjee T. 


MAN, Sarkar, Dr. Jadu Nath Kanjilal; Babus Gopendra Nath 
Das and Rama Prosad Mookesjee for the Appellant. 
""Babus Bepin Bekary Ghose,Sid Chandra Palit, Bankim Chandra 
Mukherjee and Panchanan Ghose for the Respondents, 
C. A. Y. 
The idnes of the Court were as follows: e 


Mookerjee, J—This is an appeal by the plaintiff ina suit to April, 14. 
enforce a mortgage security, executed in his favour on the r4th TN 
September, 1906, by the first defendant, Raja Balabhadra Singh 
Deb, in respect of what is known as the  Raipug zemindary. 

Besides the mortgagor, 85 other persons were made parties to the 
suit in the Court below, on the allegation that they were subsequent 
encumbrancers. They filed twelve separate written statements and 
raised „numerous questions which were embodied in fourteen i issues, 
We are now concerned with only Gne set of defendants, namely, 
defendants 8 to 19 who have been described in these proceedings as 
the Rathis . and the Dutts. They set upa mortgage for Rs. 7 §,000 
executed by the first defendant in their favour on the 28th January, 
1908. They contended that the security held by them, though 
subsequent in point of time, had priority over the mortgage in Suit, 
by the application of the doctrines of subrogation. and Tis pendens. 
The Subordinate Judge held that these defendants were entitled to 
the benefit of the rule of dis pendens but that the principle of subro- 
gation was of, no avail, In this view, the Subordinate Judge has 
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granted the plaintiff a mortgage deeree, subject to the mortgage in M 
favour of the Rathi and the Dutt defendants ^to the extent;of:-. 
Rs. 71,000 only. On the present appeal, the plaintiff has contended +- 
that the rule of Wis pendens is of no assistance to the defendants, who” 
have not only controveited this argument but have also assailéd the `” 
opinion expressed by the Subordinate Judge as to the inapplicability `~ 
of the principle of subrogation. To elucidate the questions in con“ | 


p 


troversy, it is necessary to explain the circumstances which led up tov - 


the mortgage set up by the Rathi and the Dutt defendants. 


The Raipur zemindari, which is the subject matter of both the 
mortgages, originally belonged to one Harihar Singh. whose name E 
appears in the following genealogical table ; it is alleged to have | 
been an impartible Raj governed by the rule of primogeniture 
according to the custom of the country and the usage of “the” 
family ; : s ' 





ki ee Harihar Singh | 
: D. 1849 m 
5 E m ME + ao 
| Cen NOTA S 
Indra Singh Lal -Singh Mohar: Singh * 
D. 1855. ^ "P vee E e 55 
First wife Ujjal- a 
kumari D. 1867 pam 
: Second wife Nil-e i Sel y 4 d 
kufhati D. r905 -_ Balabhadra Singh Rasik Radhasyam 


` Harihar Singh died in 1849, leaving three sons, Indra ` Singh, Lal 
Singh and Mohar Singh. Indra Singh, as the eldest, succeeded to 
the Raj, while ‘his two brothers received maintenance. Indra: Singh 
died i in 1855, leaving him surviving his two widows and two brothers. 
The first widow Ujjalkumari died in 1867 and the "second ' widow in 
1905 after the death - of both Lal Singh and Mohar Singh. .:On. the 
rath January, 1906, shortly after the death of Nilkümari, Balabhatira’ 
Singh instituted’ a suit (Suit No. ro of 1906) for déclaration of: -his 
title to the. Raipur zemindari and for recovery of ` posses- 
sion thereof from Various persons including the Rathis ánd the Dutts, 
who, he alloged, were wrongfully i in ‘occupation "under titles ` created 


“by Nilkumari. The Rathis and the Dutts resisted the claim on. the” 
“allegation that they had acquired. an indefeasible title, first "by pür- 


chase at a- sale held on the zoth January, 1891, in execution of ‘a de- 


cree, on a mortgage granted on the 22nd April, 1885, to one Tara 
* * 
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chand Pal by Nilkumari and Mohay Singh, and then again by a pur- 
chase on the 2oth January, 1892 in execution of a prior mortgage 
taken by one Kshetranath Mahapatra from the same mortgagors. 
The order sheet in that suit, which has been received in evidence in 


this. litigation, makes it abundantly clear that the suit was contentious e 


and was: actively prosecuted by both sides during many months. 
When the,i ,i$sues had been framed, the suit was, after the usual ad- 
journments, set down for trial on the 13th January, 1908; on that 
date, on the application of both parties, time was allowed to them 
till the 17th January, to compromise. On the date so fixed, it was 
recorded that the case had not beeh compromised, and the trial com- 
menced. The hearing proceeded from day to day till the 23rd 
January when the case was adjourned in view of a “ talk of compro- 
mise.” Ultimately on the 28th January, 1908, a solenama (petition 
of compromise) was filed on behalf of the plaintiff Balabhadra Singh 
and the Rathi and the Dutt defendants as also an added defendant 
Brajalal Dutt. The Court accepted the petition of compromise, but 
could not forthwith make a decree on the basis thereof, as there were 
other defendants who had not compromised. The case was accord- 
ingly directed to proceed against the remaining defendants. On the 
3oth January, a solenama was filed on behalf of the plaintiff and an- 
other defendant and was accepted. The trial proceeded as against 
the other defendants who utilised, as appears from the order of the 
14th February, 1908, the documents previously filed by thee Rathi 
and the Dutt defendants. The proceedings were much prolonged 
`- and the hearing did not conclude till the 6th March, 1908, when 
judgment was reserved. On the 31st March, 1908, judgment was 
delivered, and the suit was decreed, “ partly in terme of solenama 
and partly on contest.” The decree thus made gave effect to the 
compromise embodied in the petition presented on behalf of the 
plaintiff and the Rathi and the Dutt defendants on the 28th January, 
-1908.. ‘The decree recites the terms of the fompromise which now 
e peque examination. 
n. The purport of the compromise was Kit the Rathi and the 
Dui defendants relinquished in favour of the plaintiff whatever 
. interest they had acquired in the Raipur zemindari, for a conSidera- 
. tion of Rs. 71,000 which was secured by a mortgage of the zemin- 
'. dari, as the plaintiff was unable to pay. the, amount in cash. The pe- 
tition of compromise recites ‘that this mortgage ‘bond had, been exe- 
Cuted on the same daté to secure a sum of Rs. 15,000, ‘made up of 
the aforesaid sum of Rs. 71,000 and an ‘additional cash payment of 
Rs. 4,000 There is no rogm for controversy that the compromise 
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and the morigage constituted one fentire and indivisible transaction 
and that when the. decree of the Court, made on , the 31st March, 
1908, gave éffect to the compromise, it validated the whole contract. 
between thé parties inclusive of the mortgage. To take any other 
view would bé to sacrifice substance to form and to disintegrate. vital 
elements of the trahsaction which could not, in the contemplation ; vof 
the parties, have ever been regarded as other than inseparable in.cha- 
racter, The quéstion thus emerges for consideration, wlfether.thé . 
mortgage in suji, executed on the r4th September, 1906, after the 
institution on the rath January, 1906, of Suit No. ro of 1906 for 
determination of the title to the hypothecated property, is affected, 
by virtue of the rule of /s pendens, by the consent decree-in the. 
title suit dated the, 315i March, 1908, which incorporated.and gave 
effect to the mortgage of the 28th. January, 1908. The Subordi- 
nate Judge has’ answered this question against the plaintiff and 
we have now to consider whether his conclusion is well founded on 


principle. ; 
The rule of lis pendens is enunciated in section $2 of the "Tráns- 
fer of Property Act in the following terms: . ai 


“ During the’active prosecution, in any Court having Ae 
in British India, or established beyond the limits of British’ India 
by the Governor-General in Council, ofa contentious suit ór pro- 
ceeding in which any right to immovable property is directly: and’ 
specifically in quegtion, the property cannot be transferred or other- 
wise déale with by any party to the suit or proceeding, so as :to 
affect the rights of any other party thereto under any decree 
or order which may be made therein, except under the authority 
of the Court and on such terms as'it may impose,” ae 

The decision of the Judicial Committee in Jaiyas Husain, Ve. 
Prag Nar qn (1), shows that in order to determine whether_a suit 
is contentious within the meaning of this section, we have to consi- 
der whether it is contentious in its origin and nature. The expres... 
sion “ contentious suit” must then be held to be used in contras; 
distinction to a collusive suit in which there is no contest, a $uit.of.: 
the nature described by Lord Brougham in Bandon v. Beecher. (2). 

“A sentence is a judicial determination of a cause agitated 
between real parties, upon which ‘a real interest has been settled. 
In order to make- a%entence, there | must be a real interest, a, real 
argument, a Ten] prosecution; 2 resi defence, a real decision., Of all 
these qualities, ‘not one takes" place in the case ofa sandi cak and 

i) (1907) Le R. $4 1l. A. 102; L L. R 39 All 339; 5 C. LJ 569, 
(2) (1835) 3 o. E 5 479: 
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collusive suit ; there is no judge, but a person invested with the 
ensigns-of a judicial office is miseloployed i in listening to a fictitious 
cause proposed to him; there is no party litigating, there is no 
patty” defendant, no real interèst brought into question”. 

- If a suit is not collusive, it cannot be maintained that, though 
originally contentious, it ceases to be contentious because it is com- 
: promised by the act of the parties. This view is supported. by the 

decision of a.Full Bench of the Madras High.Court in Annamalai v. 
Malayandi (x) where it was ruled that the doctrine of ds pendens 
as embodied in section 52-0f the Transfer of Property Act applies 
to transfers effected during the pendency of a contentious suit or 
proceeding, even when such suit or proceeding is subsequently 
compromised, and a decree is passed in pursuance of such compro- 
mise not tained by fraud or collusion. ‘The view was followed in the 
case of Mati Lal v. Pireo Nath (2) where Doss J, quoted with 
approval the following observation of Cliancellor Searls of the 
Supreme Court of California in Partridge v. Shephard (3) “We 
. know of no good reason why a judgment entered by consent of 
parties, in a cause in which the Court has jurisdiction of the. subject 
matter and of the parties, is less efficacious than if entered after a 
triàk of the suit. It may be impeached like any other judicial 
record by evidence of a want of jurisdiction in the Court rendering 
‘ity by showing collusion between the parties or by proof of fraud on 
the part of the party offering the record.” The same’ position was 
affirmed in the case of Zinoodhan v. Trailokhya €) and had been 
recognised in the earlier decisions in Nadurvonissa v. Ahgilr Ali (5) 
Raj Kishen v. Radha Madhib (6) and Monóhur. v. Hurry hur (7). 
A similar opinion was expressed by Jenkins, C. J., in Krishnappa v. 
Shlvappa (8) As was pointed out by Subiahmanig Ayyar Ji 
Annamalai v. Malayandi (1), the genérality of the Nord» aoe 
any decree or order made therein” in section’ 52 of the: Transfer 
of-Propeity Act, upon their face, lend ho support to the. arguinent 
that:a^corisent decree does not fall within its scope. It is well- known 
that'ajudgment by consent or default is as ‘effective as an estoppel 
between” the parties as a judgment. whereby ` ihe Court exercises its 


(Qi apeg). L. R. a9 Mad. 426. 

~(2) (1998) 9 C. L. J. 96 ; 13 C. W. N. 226. . 
'(3) (1886) 71 Cal 470; 13 Pacific 48o. = ws ` 
(4) (1912) 17 C. W. N. 413. 

(s) (1867) 7 W, R. 103. (6) (1874) ar W. R 349. 27. € 
(7) 1879) 3 Shome 25. Win ai wet 
(3)-(1907) | L. R. 31. Bom. 393. S $ ur 
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mind on a contested case ; see Zn re South American and Mexican 
Co. (1); The Belcairn (2); Nicholas v. Asphar (3) ; Rajlakshi v. Katya- 
yani (4) ; and this is so, even thopgh, as pointed out in Wentworth 
v. Bullan (5) and in Huddersfield Banking Co. v. Lister (6) the 
consent order is in essence only the order of the Court carrying out 
an agreement between the parties. The essence of the matter is that 
‘a decree is none the less a decree as defined by the Code of Civil 
Procedure, because it is based on a compromise, and the legal effecte 
of the decree contemplated by ‘order 23, rule 3 C. P. G do not 
differ from the legal effects of' a decree where the suit has been 
fought to the end. When thé Court makes a decree by consen 
it performs not a ministerial but a judicial function ; the Court musi 
be satisfied that. the agreement or compromise is lawful, and although 
the Court must’ record the entire agreement or compromise, it car 
pass a decree in accordance therewith only in so far as it relates td 
the suit. Consequently, the fact that a decree is given in accor 
dance with terms which have been come to between the parties does 
not prevent the. decree from being the formal expression | “by - ‘the 
Court of an adjudication on a right claimed or a defence set "UD 
conclusively determining the rights of tho parties with regard to 
all or any of the matters in controversy in the suit, within the meat 
ing of the definition contained in section 2 (2) C. P. C. Section. 96 (3 


-on the other hand, makes it clear that a decree passed with the con- 


sent of parties is & decree within the meaning of the Code. It may 
also be maintained that unless a compromise is collusive, the very 
fact that there is ‘a compromise shows that the suit was in its origin 
and nature contentious, otherwise there would be nothing to com- 
promise. In our opinion, a consent decree falls within the scope of 
the rule of “is pendens enunciated in section 52 of the Transfer of 
Property AcÉ A similar view was adopted in the case of Landon v. 
Morris (7), where Shadwell V. C. held that a decree taken pro con- 
Jesso was binding on a purchaser who had entered into a contract 
after the filing of the bill, and this was subsequently approved by 
Lord Brougham L. C. See also Windham v. Windham (8).., A sim- 
lar rule has been recognised and frequently applied in the. "Courts 
of the United States, not as based on peculiarities of statutory . pro- 


(1) (1895) 1 Ch. 37. (2) (1885) 10 P. D. 161. 

(3) (1896) I. L. JR. 24 Calc. 216.. 

(4) (1910) 1. L. R. 38 Cale. 639 (674). i 
(5) (1829)eg B. € C. 840... (6) (1895) 2 Ch. 273. ~- 
(7) (1832) 2 L. J. Ch. 35 ; 5 Sim. 247. 

(8) (1667) 2 Freeman 127 ; 2 Eq. Cas. Abr. 280. 
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visions but as founded on’ well-established principles of public 
policy, namely, that the plaintiff Would be liable to be defeated by 
the defendant’s alienation before the ‘consent judgment or decree 
dnd’ would be driven to commence his proceedings de novo, subject 
again to be ‘defeated ‘by the same course of proceeding. On this 
ground it-has been repeatedly ruled that one- acquiring interest 
“Pendente lite ina proceeding which is lis pendens is bound by the 
"decree without regard to its form, or whether it is erroneous, and it is 
‘immaterial that the relief granted in the suit is the result of agrée- 
"ment or compromise, except where ‘it is thé result of fraud or collu- 
‘sion between the parties ; Norris v. Jle (1) ; Me Tiwrath v. Hollan- 
der (2) ; Partridge v. Shephard (3) ; Turner v. Badd (4). 


Reliance has finally been placed on behalf of the appellant upon 
‘thé rule enunciated in the the following terms by Sir Richard Couch 
C. J. in Kailas v, Fulchand (5), as to the liability of a purchaser pes- 
dente lite: “ With’ regard to the question of Zis pendens, the doctrine 
'appėars fo be this, that the alienee is bound by the proceedings in the 
stiit after the alienation and before he becomes a party. Then the 
question is, by what ` proceedings in the suit is he bound ? Is he 
bound by the proceedings which arise from the ñature of the suit, 
and from the case set up, and the relief prayed in the bill, on is he 
to be bound by any order which the Court may be induced by the 
parties to make in the course of the suit? I can find no authority 
which goes to the extent of saying that, because be does not, think 
fit to become a party to the suit, heis to be bound by any ‘order, 
whatever that may be made. It seems to me that he ought only to 
be bound by proceedings which, from the nature of the suit, and the 
relief prayed, he-might-expect would take place ; and,if there had 
been no notice in this case, it might have been necessary for us to 
determine what is the precise effect: of Jis pendens. But this need 
not now be determined. Practically, there is no substantial differ- 
ence between fis pendens, and having notice of the suit. He would 
be equally bound by them, and not more by one than by the 
other" - 

" These observations were quoted with approval by Pontifex, J. 
in Kasumunnissay. Nilratna (6), and by Banerjee, J. in Aishory 
`. 
(1) (1894) 152 IIL. 190 ; 43 Am. -St. Rep. 293} 
(2) (1880) 73 Missouri 105 ; 39 Am. Rep. 484. 
(3) (1886) 71 Cal. 470 ; 12 Pacific 480, e ay 
(4Y (1875) 60 Missouri 3426 205 (s) (1871) 8B. L. R. 474 9) 
(5) (1881) 1. L. R. 8 Calc. 79 (85). i 
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Mohun v. Mahomed Mujaffar (1), which, it may be noted, was de- 
cided on another ground on -appeal to the Judicial Committee ; 
Mahomed v. Kisori (2). With regard to the rule enunciated by 
. Couch, CJ. in Kailas v. Fulchand (3), two points must not be over- 
looked. In the first place, the case was decided long before the 


* Transfer of Property Act was placed on the Statute Book, and it 


would be opposed to well-recognised principles of construction of 
Statutes to attempt to engraft on section 52 qualifications gr restric- 
tions not justified by its language but discoverable from pre-existing 
judicial pronouncements, Such an attempt would be open to em- 
phatic condemnation ; see the judgment of Lord Herschell in Bank 
of England v. Vagliano Bros (4), and the judgment of the Eull 
Bench of this Court in Uttam Chandra v. Raj Krishna (5) In the 
second place, as has been frequently pointed out, for example in 
Annamalai v. Malayandi (6) and Tinoodh in v. Trailokhya (7), -the 
rule laid down .by Couch, C. J is notin accord with the earlier 
decision of this Court in Muduroonissa v. Aghur A i (8), and indeed 
a differént rule was subsequently laid down by Couch, C. J., himself 
in the case of, Raj Ki hen v. Radha Mudhub (9) where the doc- 
trine of Jis pendens was applied to a purchase po a suit? which 
terminated in a consent decree. df 
But, if notwithstanding the comprehensive terms of section ‘52 ‘af 
the Transfer of Property Act, we adopt the restricted rule enuncia- 
ted by Sir Richard Couch in Kailas v. Fulchand (3), and embark. 
upon Sneenquiry as to whether the decree made by consent . was 
such as the plaintiff might, from the nature of the suit. and the 
relief prayed for therein, expect would take place, the. result.is of no 
avail to him. The decree which was actually made on compromise 
was in essench a decree which might, even after contest, have been 
made in favour of the plaintiff in that suit (now the first defendant in 
this litigation). He sought to recover the Raipur zemindari.on the 
allegation that the Rathis and the Dutts-were in occupation under 
a title inoperative against him b cause created by a limited owner; as 
Nilkumari was, with or without the concurrence of a future possible 
-~ claimant in the position of Mohar Singh. A suit-of this description 
may, well be regarded as a case of excessive alienation by a limited 


(1) (1890) I L. Rie 18 Calc. 188. 
(2) (1895) L, R. 22 I. A. 129; 1. L R, 22 Calc. goo, 


(3 (1871) BB. LR. 474 ^ * (4) (1891) App. Cas. 107 (idee 
(5) (1919 1. L. R, 47 Calc. 377 ; 31 C. L. J. 98 (118) ; 24 C. WON, dag. 
(6) (1905-6) 1. L. R. 29 Mad; 426. (7) (1912) 17 C. W. N. 41347 
(8) (1867) 7 W. R. 103... i (9) (1874) 21 W. R. 349: 
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owner, and may terminate in a decree for possession in favour ‘of 
the ultimate owner, subject to regóupment, partial or entire, of the 
advances made by the creditor. Instances of such decrees may be 
found in the decisions of the. Judicial Committee in Samsul v. 
"Sebakram (1) ; Deputy Commissioner of Kheri v. Khanjan Singh (2) 
and BAagbat Dayal v. Debi Dayat,(3). The substance of the matter 
‘is that'the compromise decree was of the same type as the condi- 
‘tional-dgcree such as may be and is often made in suits by rever- 
sioners, where the alienation by a limited owner is set aside on 
equitable terms. We are of opinion consequently that even accord- 
ing to the test formulated by Sir Richard Couch, the plaintiff must 
‘be held bound by the doctrine of Jis pendens, 

If, then, there is no escape from the conclusion that the plain- 
tiff is bound by the rule of /is pendens enunciated in section 52 of 
of the Transfer of Property Act, the mortgage created in his favour 
-by the first defendant on the z4th September, 1906, after the latter 
had instituted the suit for establishment of title on the rzth Jan- 
uary, 1906, must be deemed to have been affected by the consent 
decree made. therein. That decree gave effect to the mortgage of 
the 28th January, 1908, which was a component part of the decree, 
even though not made enforceable thereby. This is clear from 

. decisions of the Judicial Committee in Pranal Annee v. Lakshmi 
_ Annee (4) and Hemantakumari v. Midnapore Zemindari Co.-(5) 
. Indeed, to validate the mortgage in favour of the. plainfiff, quite as 
much as the mortgage in favour of the Rathis and the eDatts, it 
was essential that the title of the mortgagor should be established, 
. and that result was accomplished only by the consent decree of 
. the 31st March, 1908, which affirmed the agreement of the 28th 
January, 1908, inclusive of the mortgage comprisefl therein as an 
l integral component element. As between the plaintif and his 
mortgagor (the first defendant). the principle of estoppel may 
„apply-and the after-acquired title of the mortgagor may be made to 
ánure to the mortgagee, but the case is otherwise as between the 
, first defendant and the Rathis and the Dutts mortgagees. The case 
ofa mortgage given back by the purchaser to the vendor of an 
estate stands upon a footing of its own. While it is true that 


where money is loaned or something equivalent done, upon the 
e à 
(1) (1874) L.R.2 L A.7; 22 W. R. 409 ; 14 B. L. R. 226. 


(2) (1906) L. R. 34 1. A. 72; L L. R. 29 “Al. 331; 5 C. L* J. 344. 
= (3) (1908) L. R. 351. A. 48; L L. R. 35 Calc. 420; 7 C. L. J. 335. 
(a) (1899) L. R. 36 L, A. ror; 1.0. R. 22 Mad. 508. 
(s) (1919) L. R. 461. A-240; L L, R. 47 Calc. 485 ; 31 C. L. J. 298. 
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‘security of a mortgage infec with “general warranty, the mortgagor 


cannot-set up an after-acquired estate agains the unsatisfied mórt- 
gagee ; itis' equally true that where the transaction is simply a 
pürchase, with such mortgage .back to secure payment of the pur- 
chase money, the rule does.not apply. We are consequently of 
opinion that the Subordinate Judge has correctly held that the 
mortgage in'suit must be postponed to. the. mortgage in- favour of 
the Rathis and the «Dutts The. ‘plaintiff, it is satisfactory to find, 
cannot make a real grievance of this conclusion ; for, as thé: Subor- 
dinate Judge has observed, there. is overwhelming ‘evidence that 
the compromise was brought about by the plaintiff himself ; it was 
he ivho was the virtual plaintiff in’ the other suit in the cloak, of 
Balabhadra and employed his own men and money -actively to pro- 
secute the suit. The compromise which he thus brought ‘about 
included the mortgage with its’ express recital that the- charge there- 
under would have, priority over all other charges. The plaintiff 
cannot now very well complain when it transpires that this is pre- 
cisely the result of the application of the rule of Jis pendens ~. 


~ . a H i oge = 
In view of our decision upon the question of fis penden:,——~—~ 


it is unnecessary to express an opinion upon the question of the 
applicability of the principle of subrogation, which has not received 
adequate consideration from the Subordinate Judge. ` We “may add 
that if it were necessary to determine the question of subrogation, 
a fuller investigatign of the relevant facts than what is contained in 
the judgntent of the lower Court would be essential, 


The result is that the decree of the Subordinate Judge i is affirm- 
ed and this appeal” dismissed with costs. The cross-objections 
cannot be serigusly maintained and are dismissed without costs. 


Buckland J—I agree. 


A. T. M. : - “Appeal and cross-objections dismissed, 
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ds Sir Asutosh Mookerjee Knight, Judge,- -and Mr. Justice 
Buckland. 
LUCHIRAM MOTILAL 


ov. | 
RADHA CHARAN TORDAR AND OTHERS.* 


Evidence, gamissibility of—Insolvent, admission of—Omission to object to recep- ` 


tion of evidence, effect of —Evidence Act (I of 1872), section r54— Party called 
| as witness by opposite party—Cross- examination— Hostile witness—Court’s 
decision to rest on what. 

The admissions of dn insolvent, if mede after the act of insolvency, may be 
admissible against himself, but they cannot furnish evidence against another in- 
solvent or as against the official assignee. ; 

The erroneous omission to object tothe reception of evidence, ‘does not make 
it-legally admissible in evidence : Miller v. Madho Das u). 

‘A’ party when called by his opponent, cannot, as of right, be treated as hostile, 
the matter being solely in the discretion-of the Court. 


A witness who is unfavourable is not necessarily hostile, for a hostile witness 
is one who from the manner in which he gives his evidence, shows that he is not 
F desirous,of telling the truth to the Court : Coles v. Coles (2) and.other cases. 


The Court’s decision must rest, not upon suspicion, but upon legal grounds 
established by legal testimony : Mira Kumari v. Bijay (3). 


Appeal-by the Plaintiff. 
Suit-for declaration. : ° 
The material facts appear from the judgment of Neosho, J. 


Babus Manmatha Nath Mukerjee and Satis Chandra Munshi 
for the Appellant, 


Dr. Dwarka Nath Mitter, Babus Satindra Nath “Mukerjee and 
Narain Chandra Kar for the Respondents: 


4 C. A. V. 
The A of the: ‘Gourt w erë, s] follows 


Mooker} ee, J.— This üpfient arises out of a süit commenced by 
the appellants for declaratibn that two mortgages for Rs. 5,000 each . 


taken by the first two:defendants, Radha Charan Poddar and Radha- 
ballav Poddar, one from Lalbihari Saha (now deceased) on the,3oth 


* Appeal from Original Decree No. 119 of 1919, againgt the decree of Babu 
Rajendra Lal Sadhu, Subordinate Judge of Pabna, dated the rath February, 
1919. . ; . 

(1) (1896) L. R. 23 I. A. 166% L L. R. 19 All. 76. 

(2) (1866) L'R. 1 P and D go. 

(3) (1916) L. Re 44 l. A. 72,5 I. L, R. 44 Calc. 667; 25 C. L. J. 508., 
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disais. ion ‘and the other from. Sukhlal Saha, Matilal "sale and 
Nrityalal Saha on the 7th February? 19:4, had been made gratui- 
tously with intent o defeat. their creditors and were consequently 
voidable under section $3 ofthe Transfer of Property Act. . The 
plaintiffs are creditors of the „Sahas and instituted this suit on ‘the 
“oth March, 1918, on behalf, of themselves and the other creditors 
whose names were set out ina schedule appended to the plaint. The 
mortgagors as also ‘the mortgagegs were made defendants ; ; *and as 
the Sahas had been adjudicated insolvents on the 23rd July, 1914y, 
by this Court in the exercise of its Insolvency Jurisdiction, the offi 
cial assignee also was joined as a defendant The suit was thus, con- 


stituted as a representative suit of the type contemplated in the case, 


of Hakim Lal v. Mooshahar Sahu (x) which was affirmed by the 
Judicial Committee in Musahar Sahu v Hakim Lal (2). The case 
for the plaintiffs is that after the Sahas ‘had been adjudicated ‘insol- 
vents, they proved their claim before the official assignee in due 
course, On the 4th April, 1916, three of the insolvents, Krishnalal 
Saha, Matilal Saha and Nrityalal Saha were publicly examined, be- 
fore the Registrar i in Insolvency. In the course of such public, ex- 


amination, it was elicited that they had executed the mortgages now ' 


adit 


in suit in favour of their relations. “The -plaintiffs intended to apply 
for an order under section 55 of the ‘Presidency Towns Insolvency 
Act for avoidance of the mortgages as against the official assignee. 

But before the termination of the insolvency proceedings, they dis- 
covered. tifat the mortgagees had obtained decrees on the mortgages 
on the .15th March, 1917, against the mortgagors and the official 


assignee. ‘They have consequently been constrained to institute the 


present suit, as otherwise complications might result if the decrees 
should be executed and the hypothecated properties should on sale 
pass into the hands of strangers. The claim was resisted by the’mort- 
gagors and mortgagees defendants, in other words, by the Sahas and 
the Poddars. The official -assignee supportéd the plaintiffs „and 
stated that ‘he was stot aware of. the fraudulent character of the... mort- 
gages at the time when the mortgagé' decrees were, made and he 
could not accordingly take steps to defend those suits... On, these 
pleadings, the substantial question in controversy was ee in 
the eighth issue in fhe following terms : 

"Were the mórtgages in question executed by the pee 
without consideration and were they executed mala fide and 

r "P 
A U) (1907) E L. R. 34 Cale. seve Galan A d : 
42) 0915) L, R45 1. A 1045 I L. R. 43 Calc. $21 4 23 C*L. J. 406. 
/ bd E 
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fraudulently as shields against their endito as stated in the sixth 
f and eighth paragraphs of the plaint”. - ‘ 

‘The Subordinate Judge held on the' evidence that the plaintiffs 
had failed to discharge the burden which lay upon them to prove 
thit the thortgages were fraudulent ; he further found that the defen- 
dint3 had established that the mortgages were for consideration. On 
the’ present appeal, the arguments have centred round thd ques- 
- tion, wh whether the mortgages were gratuitous or for consideration. 

‘At an early stage ‘of the’ arguments, it transpired that certified 
copies. of the record df the public examinations .of Matilal Saha, 
Nrityalal Saha and Krishnalal Saha were received in evidence by the 
Subordinate Judge. None of these persons had however been 
examined’ as witnesses in the lower Court, and consequently their 
previous- ‘statements could not be taken to have been utilised to 
contradict them. The question thus arose, whether the statements 
in the Insolvency proceedings could have been received in evidence 
under either section 32 or section 33 of the Indian «Evidence Act. 
Section 32 was of no avail, because even if it were assumed that the 
ieallitements of the introductory clause were e satisfied, the case could 
which I60ked most helpful was the third, but this, it was conceded, 
was’ ‘useless, as the statements were not against the pecuniary or pro- 
prietory interest of the pérsons making them. section 33 -was. equal- 

a ly’Of no assistance, because even if it were assumed that the require- 
ments of the introductory ‘clause were fulfilled, nene ‘of the three con- 
ditions mentioned in the proviso could be held to have béen’realised, 
"The Insolvency ` proceeding could not be treated as a proceeding 
between the same parties as the parties to the present suit. Nor could 
it be said that the adverse party in the first- proceeding had the right 
‘atid opportunity to cross-examine or that ‘the questions in issue were 
substantially the same in the first as in the second proceeding. The 
Igtópé'of'the public examination of the insolvent, as indicated in sec- 
'tión 27 (i) of the Presidency Towns Insolvency Act, is to examine 
hit as tó Bis conduct, dealings and property. At that stage, the cre- 
"ditor$ who' may have been notified are arrayed together ; no -question 
átises whether there is a conflict between secured and unsecured credi- 
tors’ or whether the alleged claim of one or other: of them is oz is not 
fraudulent. They cannot at the time be treated as adverse parties, 
nor can the question in issue in this suit be deemed by any stretch of 
language to be substantially the same as the question then in issue. 
There is the additional difficulty that the statement of one of the 
insolvents could not by any device be ysed-as against another or the 
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-Others. The admissions of an insolvent, if made after the act.of 
insolvency, may be admissible agdinst himself, but they cannot fur- 
nish evidence against another insolvent or as against the official 
assignee. Referénce may in this connection be made to the 'decision 
in Zn re Brunner (1), where it was ruled that the answers of a bank- 
rupt on his public: examination are not admissible in evidence. even 
in proceedings i in the same bankruptcy by the trustee against. parties 
other than the bankrupt. There wàs thus no escape from,the;posi- 
tion that the statements made by Krishnalal “Saha, Matilal Saha and 
Nrityalal Saha in the course of their public*examination under section 
27 (1) of the Presidency Towns Insolvency Act were not admissible 
in evidence in this suit. When we indicated our view on this. point, 
Mr. Mukerjee ón behalf of the plaintiffs requested that steps might 
be taken to examine these three persons in this Court, We decided 


‘to accede to this request, although we were not unmindful of the 


observations, made by the Judicial Committee as to the reception; of 
additional evidence in appeal in the case of Kessowji Issur v.: GaL 
P. Ry. (2). We were, however, largely influenced in our decision by 
the circumstance that some endeavour had been made to examine the 
insolvents in the Court below, but the attempt proved infructuous 
as the witnesses could not be found. and the warrants could not 
consequently bé executed. No doubt, all the steps which might. 
possibly have ‘been taken to enforce attendance were not exhausted; 


~ but this might háve been due to the fact that the previous state- 


ments,were allowéd to be received in evidence without objection. 
The erroneous omission to object to the reception of the evidence 
“did not, as pointed out by the Judicial Committee in Miller v; 
Madho Das (3) make it'legally - admissible in evidence ; but as 
such omissiow might possibly have induced the plaintiff not to: 
take recourse fo the extreme measures provided for the enforce: 


` ment of attendance of witnesses, we thought ‘it right tó summon 


them for examination in this’ ‘Court. Two of them, Matilal/Saha: 
and Nittyalal Sahay did attend in "obedience to the subpoena issued“ 
by this Court ; Krishnalal Saha did not’ attend and it was stated: - 


' that bis absence^vas due to illnéss. But when the witnesses appéared 


in Court, Mr. Mukerjee declined to examine them in chief, ‘on the- 
ground’ that as his clients were Plaintiffs and the witnesses were 
mortgagors defeggants, ' they ‘Were bound to be hostile, «He 
accordingly asked. that they might be treated as witnesses 
u) (3857) 198. B. D 572. " ' 
(2) (1907) L-R: 34 E A. i15; 1. L. R. 31 Bom. s8r76 C. Lej. 
- (3) (1896) L. R. a3 1. A, 106 ; 1.-L.'R. 19 All. 76, 
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galled “by the Court and that he might be- permitted to cross- 
"examine them. In. support of this position, he placed reliance 


--üpon the decision of the Judicial Committee i in Radha Seebun v. 


<Laramonee (1). That decision is of no assistance to the appellant, 
There the witnesses summoned for the plaintiff (except one) did not 


` appear!” ‘The plaintiff thereupon filed a petition praying that the * 


^ case-might be:decided by his summoning the defendant in person 


and'takigg his deposition. ' The defendant was, accordingly sum- 


. moned-and was asked by the Court whether the money claimed by 


the plaintiff was justly- due from him or not. The defendant an- 
swéred that he was not liable for the claim. The plaintiff then sub- 


| mitted that he had not intended to abide by the answer of the defen- 


dant and lasked leave to cross-examine him. The trial Judge 


. tefused.to’put any further questions to the defendant or to allow 


-any to be put on.behalf of the plaintiff and dismissed the suit. On 
appeal to this Court, Morgan and Pandit, JJ. expressed their dis- 
approval of the course adopted by the trial Judge, and when the 
‘case,went up to the Judicial Corhmittee, their Lordships fully con- 
curred inthe propriety of that censure. This is clearly no authority 
for-the.proposition that if the plaintiff calls the defendant as a wit- 
ness;rhe. is entitled to cross-examine him as a matter of right ; in the 
case before the Judicial Committee the - defendant was treated as a 


. Witness cule by. the Court. If the contention of the appellants 


were to-prevail, it would involve in: substance an approval of the 
procedureicondemned in-emphatic terms by the Judicial Committee 


. in-two,recent cases. In Kisori Lal v., Chant Lal (2), Lord Atkinson 


observed as follows : 


“Tt would appear from ti judgment of the : High Court 
bad India it'is one,.of the 'artifices: of a- weal and some- 


l What, paltry, kind of advocacy for each. litigant to cause his 
-Opponent to be summoned asa witness, with the design that each 


party, shall be forced to. produce the opponent so summoned as 


"Witness and.thus give the counsel for each litigant the opportunity 


-,Ob.cxoss-examining his own client. : It is a practice which their Lord- 


ships:cannot help thinking aH judicial tribunals ought to set them- 
selves to render as abortive as it is objectionable.” It ought never 
to be permitted i in.the result to embarrass paina investigation as it 
hasdone'i in this instance,” ; . 
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of the Judicial Committee in Zal, Koer v. Chisànji Lal (1) 3 ; see 


‘also Venkata y. Pappaya (2) ; Tare Rangaswami Zyengar (3). The 
matter must plainly be decided under section 154 of the Indian 
Evidence Act which gives the Court a discretion to permit thé. per 
son who calls a-witness to put any questions to him which might 
be put in cross-examination by -the adverse party. The rule récog- 


zu Pp 


nised in Clarke v. Saffery.(4), and Bastin v. Carew (5), , namely,” 
that when thé-witness stands in a situation which naturally” "makes 
him adverse to the party who desires his testimony, as for exámple, 
when a defendant is called as the plaintiffs witness, thé party 
calling the- witness is entitled to cross-examine him,.cannot be held 
applicable - in this country in view of the provisions 
of section 154 of the Indian Evidence Act. Indeed, even ‘in Eng: 
land, it has been ruled in later cases that the situation in "which a 
witness stands towards either- party does not give the party calling the 
witness a right to cross-examine him, unless the witness’ evidencé be 
of such a nature as to make it appear that the witness is unwilling 


OTE Yt. 


‘to tell the: truth ; Parkin v. Moon (6) ; R v. Balt (7), and it now 
appears to be settled law in England that a party when walled by 
his opponent cannot as of right be treated ‘as hostile, the matter 
being solely in the discretion of the Court; Price v. Manning, (8). 
We must further remember ‘that a witness who is unfavourable i is 
not necessarily. hostile, fora hostile witness has been defined as 
one who from the manner in which he gives his evidence, shows 
thaChe is not desirous of telling the truth to the Court ; Codes v. 
Coles (9) ; Greenough v. Ecles (10); Surendra Krishna .v. Rani 
Dasi (11), The position, consequently, 1s that although Matilal Saha 
and Nrityalal Saha were present in this Court, the plaintiffs did not 
examine them. We are thus left with the evidence adduced in the 
Court below, after the depositions of the insolvents before the 
Registrar in Insolvency have been excluded therefrom. Upon that 
evidence, there‘is no-room for serious argument that the decision of 
the Subordinate Judge must be upheld. He has referred in detail 
to the ora] evidence to show that the mortgages’ were for considera- 


dz ia x ah 

.O (1909) L. R. 37, À. 1, L L. R. 32 All. (104) ;, i C. W. N. 285; t1 
coL J. 172. 

, (2) (1913) Mad. W. N. 838. (3) (1913) Mad W. N 998; 

(4). (1824) R&M 126. 6) (1824) R. &M rag. — 

(6) (1836) E C. &. P. 408; Gy (18391 8 C. & P. 745. 

(8). (1889) 42 Ch. D. 373. . (9) (1866) L. R.1 P & D 7o. "m DN 
, (10) (1859) 5 C. B. N. S. 786 ;. 116 R, R. 865. Meets 

(1) (920) T L. R. 47 Calc. 1043 (1057) ; 33 C. LJ. 34 Go) AN 
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tion ar ánd that oral testimony ‘is largely supported by the account xum 

books, As regards the mortgage of the 3oth January, 1914, he itor 

has, found that Lalbihari Saha had borrowed Rs. 4,000 from the Luchiram 

first two defendants on the occasion of the’ marriage of his son in Ra dha Charan, ` 

191 3; and executed a promissory note for the amount. The mort- PETA 

gage. was granted to secure the sum due onthe note anda subse- ee 

quent advance of Rs. 440. As regards the mortgage of the qth 

February, * 1914, the Subordinate Judge has found that it was grant- * 


ed to secure a prior loan of Rs. 3,000 taken in 1908. The oral 
evidence and the extracts from the account books have been 
placed before us and carefully commented’ upón. We see no rea- 
son to doubt the correctness of the conclusion’ of the Subordiriate 
Tüdge t that both the mortgages v were for consideration and he, in 
our opinion, properly declined to decide in favour of the ‘plaintiff 
on, meré grounds of suspicion, for as Sir Lawrence Jenkins said in 
Min ina Kumari v. Bijay Singh, (1) the Court's decisio must’ rést, . 
not upon suspicion but upon legal Bees established by legal 
testimony. ens ` 

ther result is that the decree of the Subordinate Judge is is affirm- 
ed and this appeal ‘dismissed with costs, 

"Buckland, J.—1 agree. 
Aa EM : ` Appeal dismissed. 
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gf Limited to succession ab intestate—Oudh Estales Act (I of 1869). * 
The ordinary forti of sanad granted to the Oudh talugdars provides that in 
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the event of the grantee"or any of his successors dying intestate, the estato shall 
descend to the nearest male heir according to the rule of primogeniture, iM 


Held, that '* successors" in this connection is equivalent to heirs, is confined 
to those who succeed to the estate by virtue of the grant, and does not include 
those who take the whole or part thereof through alienation. i 

Appeal from a decree of the Court of the Judicial Commissioner 
of Oudh, dated July 5, 1915, affirming a decree of the Subordinate 
Judge of Mohanlalganj. 

The main question raised by this appeal and this only ane deci- 
ded by the Board, was whether or not on the true construction of © 
the sanad in the case, which was in the ordinary form of primogeni- > 
ture sanad, the rule of primogeniture therein provided applied to all 
persons who came into possession of the estate. d 

The facts are sufficiently stated in their Lordships’ judgment. 
The two rival claimants were the first born son of a daughter and 
the son of the eldest daughter HD Their suits were both 
dismissed by the lower Courts. 


De Gruyther, K. C. and E. B. Raikes for Appellants aia 
appeal. 

Sir Erle Richards K. C. and Parikh for Appellants “in second 
appeal. ^ MN 

Clauson K. C. arid Kenworthy Brown for Respondents 3 to 6. 

De Gruyther «€. C. for Appellants in first appeal: Submitted 
that the Succession was governed by the sanad. This is now settled 
by Sheo Singh v. Raghubans Kunwar (x). That case shows that the 
sanad establishes a permanent rule of succession, and not merely 
intestate succession. The word “ successors” includes successors 
by devise : it is not limited to intestacy. When these sanads were 
granted, the intention, as set out at length in Sykes’s Compendium 
of Oudh Talugdari Law, was to'prevent the splitting up of estates. 
They lay down a rule which isto apply not merely to the original 
holder, but to his! successors. 

[Sia John Edge: A Mahomedan gentleman might devise to a 
Hindu money-lender. Would he be a successor ?] 

Í think so. 

[Sir John Edgb: It may be; but I do not think Government 
could have intended it.] l prt 

Here ybu have the whole estate bequeathed to-a member of the 


(1) (1905). L. R. 32 l; A. 203. 


^ 


"-* 
Note AXXTV.] * ^ privy: COUNCIL, 


“family who would at least 'have-got part “under: the ordinary Maho-- 
.miedahlaw; ^ . f | 


MaPan 


[ora Buihriaster." The quéstion was not, it.seems, considered 
“in Sheo Singh-¥. Raghubaris Kunwar (2), 50 asa decision to guide 
, us it is of little use] — .. : z 


es Lo ' Successor" must at least include the’ succession to the whole 
n estate by-a member of the family. 


- Parikh (who was allowed to follow on the, same side): The 

vill by Which Sughra Bibi bequeathed to Akbar Ali “Khan was 

"admittedly made at the instance of-the Chief Commissioner. "This 

‘shows that it was not considefed that a' devise vould defeat the 
" Policy ‘of the Government.. 


nj Clauson K. €. for Respondents 3-6- There are two -points . 


_fatal to appellants : (a) “ successor” in the sanad means successor 
“abs tutestate ; (b) they’ cannot show they are' male heirs-i..e.-males 
rie: their-title through males. 
: [Lord Buckmaster : "That second contention might be dangerous 
"for you, as you do not make out your title through males.]- 
We are in possession and it is for them to prove their own title. 
L.iÀs'to (a) T say.successor means one who comes in by force of the 
existence of the estate with no interruption. Successor might mean 
- (1) ad intestate (2) any holder of the estate (3) something interme- 
, diate. -Admittedly (2) is impossible. I submit, successor cannot 


" include transferees: ' One would not expect that” the olde ihmitation 


l , would apply to quite new people. Itis not necessary to bar trans- 
~ fers altogether, but I would suggest that at all events a transfer out- 
"sidé the line marked out by the sahad breaks the successionary 
` limitation provided therein. Elahi Khanam was outside the circle : 
_ on no hypothesis could “ heir” include the widow. 
D. Gruyther replied. Alienate includes adoption, and if any 
“alienation i is to break the line of succession, the adopted son would 
" Be free from all restrictions and would not be, a ‘successor, even 
though he took on an intestacy. Next, if "successor" had that limited 


h e 


“meaning, edch grantee could'get rid of all limitations by - devising f 


“to'his next heir; The intention’ that till the estate was alienated 
- it should devolve in the particular way laid down. The sanad should 
k ‘be ye pobed i ‘liberally so as to give effect to Ss true intent ` 

(The question as.to the priority in right infer se of the two appel- 
: Jants was afterwards argued but the arguments are nat Jeporten as 
“no. decision was/given.) 
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Their Lordships’ : judgment: WHS delivered by >: pU 
‘Lord Buckmaster.- Thesei ate two consolidated MENS (Nos 


“ 200 and-201; of-Igr9)s- -arising out of two suits, - brought by different | 


- plaintiffs, forithe! purpose of deipimiining the .rights of successione. n 
: property known as the Manis rpp Faluke. “oes oW bnosesh 
zie -Several siboriiate. quéstions que -upon- these appeals, but-.they 
are dependent per the success oft the ‘appellants in their contélitión 
, that, „according 46 to the true consti lon of a sanad granted * i * ini 86k 
“toa ‘lady. call ed "Sughra. Bibi, the’ “ules: relating to .primogeiiittite 
. which ‘that T stablished. apply & fo all | persons 3 who. come intó pós- 


Session of. the estate, v whether by gli. c devise, purchase’ or. deséene!t 
n rt 


The facis which. give rise to this dispute can- -be shortly- “hited. 
Sughra. Bibi died - on the r1th; November, 1865, ‘having by. will I given 
: -the whole talukdari. estate to. one Akbar, Ali Khan, who was thé young- 
. cst of her: four: dia f brothers. Akbar: Ali- Khan’ had no male Je 
and partly by a dei ed of gift and partly by bequest he dine 9 
_- whole of the; “property : in favour of- hi s wife Ilahi Khanam.’ d Shé died 
on the zoth April 3899 leaving s six: augers who are sis, ES ond- 


- the eldest a ss Babu - Fi mA Khan ihe ee in 

. the other appeal, being the eld-st of - the grandsons by à Younger 
|. daught: T If agcording t to the true, construction ‘of the document, 
- the suecqssors. Q *yhom i the right of primogeniture.is imposed do Tiot 
< include those vie. being ; putside the] line-of descent. succeeded? by 
. the operation of a ‘devise, the appellants fail ; this has. ‘been the deéi- 
sion of. one ofthe ‘Judicial. Commissioners, and: of the a 
Judge, the other; Judicial. Contigsisber deciding for. oth: r redso 156 
that the appellants, wer not entitled... PONE mm 

-The releyant terms of the : dgcyinent are as folloys 4 nt Bae 

- “Know “all: men that whereas- by. the Proclamation. E Kali, 
18 358, by His » Excellency $ the Right Hov ble. the Viceróy andi 
` nor-General of Indi, ái all proprietary! rights in ‘the soil-of” iib 
a few- «special: éx cgptions, were confiscated - and passed. to the “British 
` Government, which l became, free to, j „dispose of them as- t pleased; 1, 


_ George {Udney Yule; Officiating ( Chief:Comnissioner of- 'Oudh; “under 
the authority of. His Excellency c sthe; Governor-General.- of: Ini 


-Council, do herel oy confer - „on you : the full proprietary: sight," tit ; 


and “Possession, "Of the. «estate of. Maniarpur. TEM "Therefore? “this 


sanad, is giv en you in order that it ‘may be. known to. all whom it, Thy 


concern that tbe. ibove estate bas been conferred upon you oa analy your" 
u obw: 
e 


n 


` 


VEEGEERIV: —— T e eben ES 


heirs for ever, subject 6 thé pay ent df Sach ‘annual revenue ` “as may 
frof tite. to time:be imposed; a d to the. conditions ‘e e> ctis 
#othèr condition of this” grant that in the event - -of your ding in- 
‘testator ‘of any of your successors dying intestate, the: „estate shall 
descend to the nearest male heir according to the rule of primogeni- 
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ture, but you and all- your successors shall - have full power to alien- * Lord Buckmaster. 


ate;the. estate, either in whole or in “part, by sale, . mortgage, gift, 
hequesty: or adoption to whomsoever you please., It is “also a con 
:dition. of this-grant that you will, so-far as is in your _ power,” promote 
the agricultural prosperity of your estate,’ and that all> holding under 
you shall be secured in the possession ` of ajl- (the subordinate rights 
joy formerly enjoyed. As Jong as the above- obligations - are ob- 
“tered by. you and your heirs in good faith, “$0 long will the British 
“Goverament maintain you and your heirs as; proprietors of the above- 


mentioned estate, in “confirmation of which’ T° herewith attach my 


Sf] indignus" MK MT 

teil ANO rom thisit will be seen that the- estate. was ond ina form 
intended t to Secure the succession- “of thé Tiéarést male: heir according 
ib the rule of primogenitüre, ‘but that at thé same time free powet of. 


pos ition was reserved to all who becáme: possessed ‘of the’ estate. 
IE MAT ct 


phe, e construction of-the ‘document. is "rendered ‘difficult by. the use 


2381 
qui implication which i in the circumstances of the graht it would not 


,be right to apply without qualification to the docgment i in question. 
“The! -circumstances in "which the grant was made’ are reléyaht - con- 
“siderations, and they are fully set out in Sykes’ Compendiufn of Oudh 
_ Talukdari Law; referred to in the judgménts of the Subordinate Judge. 
„Etom this it is apparent that it was the object. of thé ,Governmént to 
associate possession of the Taluqdari estate in its “entirety in’ the 
hands of the taluqdars, with the honour and dignity of the family 
dihose title s should be transmitted to the neàtést male heir. ^ It was 
Something remotely akin tọ an estate in tail male according to English 
noa put,the | kinship was not close because a power of alienation, un- 
qknoyn to, an English estate tail, unless the entail is destroyed, ` was an 
jose part of the document. The conditions imposed as to loyalty 
~ 8nd, obedience to the British Government were ‘Obviously intended 
_to, have, reference to - those who took ^ under’ the grant, and this is 
a “relevant “consideration in ‘determining ‘what the true meaning of 
„the word K successors” may “be,” fór- if it ‘bore the’ meaning which i it is 
T "obviously capable of supporting, of any form of succession, it would 
“follow that: whoever bought - the estate ‘under: any circumstances 
would: be subject” to the: same restrictions, -If, however, the estate 


EES 


of words that have, aècording to English law, a well known meaning 
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Me or 


were at any time alienated into, the. yide. of people living in æ 
totally different district and under idtally’ different conditions, ithe 7 


reason - for these ; ;provisions would at once disappear. . germ de 
(M successors", without some, ‘limitation, “would include all ose : 


who succeeded, to any. part of the estate,- and as the. power "of dis > 


breaking the estate. up- by the act of any holder for the time being, Dui. 
such an event might. easily arise. and the object of securingan une 
divided holding i in a family whose loyalty. was rewarded by security of- ' 
possession, would be defeated. It would, therefore, be unreasonable: 


to assume that the estate if sold should ‘be subject in the hands of: ue 


any purchaser to ‘the conditions which as to descent'and Joyalty, hadati. 


their origin in circumstances which would no longer apply.. : Pagus 


Their Lordships, therefore, - reject the. view. that the word: 
t successors".can in this sanad be subject to the liberal construc. 
tion for which the appellants ‘contend. : "But if this- view be rejected, - 
the document does not permit any : other ‘interpretation of the word 
except that of succession according to the tetms of*the sanad; itself: 
The-estate is in the first instance given to Sughra Bibjand her heirs“ .' 
for ever. The heirs there cannot mean any person outside the line, 
of defined succession, for to such people no -such grant was made: 
nor, so. far as the. grant is.concerned; were they contemplated in any 
way, as succeeding, That phrase, therefore, must, be taken. to mean, 
that the estate was,an absolute. estate - conferred upon the grantec, ` 
and.it ig upon. her and her nearest. male, heir and his nearest male 
heir,and.so on in unending: succession that the conditions Are int 
posed. . The last words of the sanad, make this ‚clear :—" As long 
as: the “obligations a are. observed: By you. and your heirs in ‘good , faith, 
golong will thé*British Government maintain you, and your heirs as. 
proprietors of the Abovementioned estate,” "That must mean“ main; ’ 
tain " the heirs who, “succeed according .to. the. Mrs. of the grant 
because-no other heirs as heirs can take the estate. «Successors, ? N 
therefore, is in their r, Lordships’ opinion an. inartistic phrase" “usdd fol de 
the purpose of expressing that, in the event of there being. no alia 
tion, eee who succeed to the estate. by virtue of the grant, ‘will i 
cession asihe person. to, whom the. “grant. was, originally made.” ism) cid 
. [tis argued that., .this might enable. the whole - purpose of; the, 
gránt to be defeated by any. ¢ ‘owner, for the timecbeing by gift, . sale; or. 
devise to the: person, who c on "his death; would; be. the, nearest tmale ^. 
heir. This argument, is „open: to | the objection. that until’ the moment. ,.. P 
of death: occurs. it is impossible. to Sy Y ‘who the. nearest male heir « will: 

* 
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be, so that the selection of the person. might be almost. impossible. 
But apart,from that, their Lordshipl think that due effect can “be 


given to .the. words -of.the sanad by .construing it as meaning that ' 


" successors." includes the designated parties who would succeed in 


the event of intestacy, and that those designated parties cannot es- ` 
cape-the. obligations of the grant by having ‘acquired ‘the property 


through. other means than succession. ` 


Their Tordships are, therefore, ‘unable to agree with the sod! 
lants’ contention'on the first point which ' this appeal raises, and in ' 


these circumstances the other ‘questions do not arise for determina- 
tion, They will, therefore, humbly -advise llis Majesty that these 
appeals: should- be „dismissed, The 3rd, 4th, sth and 6th respond- 


' ents will have one set of costs. ‘only, - - There; will. be no other order . 


as to costs. | 
TT, Wilson & Co.—Solicitors for Appellanti in rst Appeal. 
É, . Dalgado. —Solicitor for Appellants in. 2nd. Appeal. ' 
- Watkins, and Hunter. — Solicitors for- -Respondents 3 to 6. 
As PP 0. E i Appeals dismissed. 


APPELLATE CIVIL,. 
D ere Si Nalini ‘Ranjan’ ‘Chatterjea, Knight, Judge, aud 
E ' To. Mè Justice Panton: 


MESBAHUDDIN AHMED CHOWDHURY . 
Sok eet es 2105 aaa 
mn ABDUL BORKAT! AHAMADULLA AND ormzis*- 


inetd ecu Registration Act. (VII. B. G, of, 1876) See. Gi, 


Tenancy. Act (ua “of 1885), Sec. 16— Purckaser from d tenures 
(NT 


Bes 
à holder “Rabuliat, construction ejt On any ground. , 
4 : The provisions c of section 8 of the Lend” ‘Registration. Act | are applicable to a 
case "Where one of the parties is a ‘vende of one of the contracting parties : Iswar 


MW mtt 


v < Kali a) not followed. B En re l o 


* "Appeal f kom Appellate Decree No. 373; of 1919, against, the decree of S. E. 
Stinton Esq, tst'Additional District Judge of “Dacca, “dated the 27th November; 
1918, ‘affirming the decree of Babu Jatindra Prosad Chatterjee, aAgalkonal Subor- 
dinate Judge of Dacca, dated the goth November, 1 Nue. . 5e 
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Section 16° of the Bengal Tenancy” ct isa pénal provision wid sboald be 
strictly construed. ` It applies only to'a E who claims the rent as & Ride of 
the tenure, and not to. & person who' claims it by virtue of^ purchase from the 
person to whopi the rent accrued: dus: William Sheriff wv. Sopemayaz Dasi 
(1) followed, ' M NX n X 


A kabulia ‘contained the following : “ You shall never be competent; to 
enhance the nidi jama on any gronid; nor shall we get abatement, 8 the jama 
on the ground of, gij Juwion c or any other ground” ; : 


ihi foiiis 


d) nn? 
Held, that | e. words “on any, other ground" referred to cases of like, nature 
as diluvion : Uma $ ‘Tarini (2) and Watson & Co. v. Nistarini (3) referred to 


A person who fis been deprived of possession of part of the demised premises 
should not be held: fi lable for the whole rent for ever, This principle ‘applies with 
greater force where the tenant is deprived of any portión of the leasehold’ pro» 
perty by any act 9R the part of the landlord himself.- ^^ > dí nti 


Appeal by the Defendant. i PNE 
Suit forged Pe Lam se o T s e naat 
7 af 4 ton. 


The material f facts appear from the judgment. -~ gea 
Dr. Sarai Chunder Basak and Babu Bhufendra Chandra: Guha 


for the Appellant, z -€— 7 
Moulvi A. K. Fasial Hug and Babu Jahnabi .Chandri-Das 

Gupta for the Respondents. RUNE 

B The judgment « of the Court was as. follows : 00 eonpaazigi 


This appeal arises out of a suit for recovery of rent int if spect 
of a putni: : um 
The property originally belonged to one dns andon 
her death was inherited by her mother Raisannessa Begum. "The 
latter sold it to the plaintiff who: brought the suit for rent, on ‘the 
basis of a kabuliat dated the ‘roth Assin 1312. - T 
'The Courts below have concurred in giving a decree to. the 
plaintiff and the defendant -has appealed t to-this Court. |. inis) 
Three contentions | have been raised on behalf of the appellant. 
The first is that the plaintiff cannot recover rent, because 8 Raisannes- 
sa did not get | her name registered i in the Collectorat te. in emen 
of the revenue . „paying property as required by section 78 o f,the 
Land Registration Act, But there was a written contract (Kabuliat) 
between Rajsannessa and the defendant, and section. 8r ofthe 
Land Registratign Act lays down that nothing contained in section 
78 shall be bus to interfere with. ‘the conditions of any written con- 
tract. 


LE HN p » bere <i - Elg . I ‘ber 


(1) (1899). 1. L. R. a7 Cale. 545.” Sag "d 
(3) (1882) I. L. R. 9 Calc. 571. (3) (3884) L po Re $0 Calc, 544. 
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E altis true that-in one case Iswar Chandra Bera ve - Káli Charan SIVE: 
inira (1) -restricted. yiew wad taken. -of the section, “limiting it 1921. 
oto the, persons actually. parties to the contract, : but it has. been held Mesbabnddin din Ahm: z 
Hina some: other cases that. the provisions ., of ..the - section , are * TN / 
"applicable to-cases similar'to the.present (See. S.. oi No. 3276.0f didis 
1912-decided by- : Woodroffe: and- Di. Chatterjee- MH. ‘on the2oth , ^ 


Miyior4 reported in 24. ‘Indian cases. 866 ;:See also- S; A.-No. 
. 1624 of 1919- decided on the-4th -March- in "We. think therefore 
: : "tht this! ‘contention must fail; © |- +e s ums s 


E y = 
: - The next contention is.that Ráisannessa not haying applied under 


Bb o ur ‘of the Bengal:Teriancy Act, stie was -préclüdėd - by-the 
"depms. pf a section: -16 -from-. suing tò -recover rent; ah and’ ‘that, the p 
. JH therefore was also so preclüded.-: Sten xn RUP gue d 


" Now, section. 36 refers. to rent- payable -t0^8 “person as the 
^ holder of a tenure and i in the case- of Wi lidih - - Sheriff ^ "7v. -fogemaya 

: Dasi (2), ‘it was held by. “Banerjee” and Stevens . jj. that’ section á 
16 of the Bengal “Tenancy ‘ “Act “Being å- “penal provision it should 

beni ‘construed, ‘and that it àpplies-ónhr-& | 8 pérson who claims 
the^rent as a Aolder of the tenure, and not to a pérsóri who: claims it 

| bfÁvirfuesóf. purchase from ‘the: person to whom the-renfaccrued due, 
as in the present case. It is no doubt anomalous. that although 
Raisarinessa could not sue the defendant for rent,’ “a: transferee-from 
E “ould. t be so: "entitled. As: "pointéd «however by Banerji, ]. 
HU erhaps- that may appear somewhat -ananialous, “but ` thè opposite 
g view would result in a greater anomaly and indeed in hardship and 
l “al ústicé, "For i máy so happen ‘that à: son- succeeding" his father, 
ay, "nót comply with ‘the - requirements of section -15 of the. Bengal 

i | Tenane; Act immediately, but ` may expéctto dó 30” At any- time 

É vithin three: years, that is before his claim -for ` tent ‘is’ barred; and 
“Heh! Re’ may die suddenly ; rand-then if^ section -:16~-48 to’-apply to 
the claim of his “heir or successot-for rent which accrued dué-dufing 
- Xie iiti "tha claim would bė’ irrécoverábly -lost,-as his heir or 
Bic ‘ould’ not possibly satisfy the “requirements vof section. 15 

NUET ahe was concerned.” "We think wema follow the said deri- 
SER | ad We accordingly hold that this-contention iiust also fails ? 

f - GE eag contention i “is that -there shodld “be -anv “apportionment 
bE re rént 1 in respect of items Nos. 1r and¥2' of thé pàltai Pc 0.0 c: 
uec “Now; the “Kabuliat'stated-'““ You ‘shall néver be competent - to, 
ibd the-said jama oh any ‘ground ; phot “shall we get «abatement 
x the jama on-the ground of diluvion-or oñany other - ground” 

E) (1917) Er ULL ME n 899) 1. LR. a7 Calev sasi 
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The learned Judge was -of: opinion that the words "om any-other 
ground” contained a clear stifulation that the lessees shall ‘not 
be entitled to have deduction of the rent on any account. It has 
been held however in some cases that these words would be taken 
as referring to-cases of like nature as diluvion. (See the cases of 
Uma Sunkur'Sirkar v. Tarini Chunder icis 3 E Watson & Coy v. 


Nistarini Gubla (2). 


' The principle no doubt is one in consonance with’ naga justice 
and equity that a person who has been deprived of possession of 
part of the’. demiséd premises should not be held liable ‘for the 
whole rent for ever and .this principle . applies with greater; force 
where the-tenant is deprived of any portion of the leasehold:, pro- 
perty by any act on the part of the landlord himself. i 

‘But there are certain circumstances in the present case, which 
ought to be taken into consideration. The first is that the potta 
was executed as a settlement of family disputes, and secondly 


' the rth and 12th items in the schedule are described as Mahal 


Diara which indicates that they are temporary settled estates. The 
learned Subordinate Judge says “ probably they got some advan- 
tages from other properties comprised in the patni, and so they did 
not think it worth their while to keep any provision for abatement 
of rent in case of Salima’s not taking fresh settlement of the Dearh- 
mahal, ; had not that been the intention of the parties, patni lease 
of temporary settled estates would not have been taken, and the 
defendants would not have bound themselves to pay the entire jama 
forever" But it does not appear what the relative .income -or 
advantages of the other properties, and items Nos, rr and 12 are. 
The Court of appeal below has not gone into-this matter fully nor 
has considefed-the’circumstances which led to the inclusion of | 


. these properties in the lease without there being any provision that 


the lessor would take any re-settlement from Government. 
, In these circumstances, we think that the case should go back 
tothe lower appellate Court in order that it may enquie into 


the matter, and consider all the surrounding circumstances and 


come to a decision whether it was intended that the rent should be 
paid even though the lessor did not apply to Government for 
renewal of the temporary settlement. 

The first tw8 questions. we have already disposed of. The case . 
is. remanded only on the last point, 

Costs to abide the result. 


ATM O Case remanded. 


(1) (1882) I. Li Re 9 Calc. 571: (2) (1884) L Le Ri 10 Calc. 544.) 
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Vor. XXXIV.] HIGH COURT. 
| Before Mr. Justice Newbould ("d Mr. Justice Suhrawardy. 
HAMIDA RAHAMAN AND ANOTHER 


?. 
JAMILA KHATUN AND ANOTHER.* 


Receiver —Civil Procedure Code (Act V of 1908), O. 40, R. 1, (21-- Finding as to al- 
s. leguilons necessary— Receiver, if can enquire inte claim of lille—Conri, if 
.. can delegate power of enquiry to receiver. 


: The Court, on an objection being made by persons who are no parties to the 
suit, claiming the properties to be theirs and in their possession, is bound by clause 
(2) of rule I of order 40 of the Code of, Civil Procedure, to come toa definite 
finding as t» the truth of these allegations before it can make an order directing 
the receiver to take possession of the properties. Such allegations in the ' petition 
. Cannot be disposed of on the ground of a discrepancy between them and the cor- 


tents of earlier petitions filed by one of the petitioners and others when .they ap- 
plied to be added as parties to the suit. 


;It is not the duty of a receiver of a property to enquire into the claim of title 
“made by third parties, and the Court has no power under the Code to delegate an 
enquiry on this point to the receiver. 


Fol 


Appeal by the Petitioners. 
Suit for partition. 
' The material facts appear from the judgment. 


Dr. Sarat Chunder Basak and Babu Chandra Sekhar Sen for 
ds the Appellants. . 


Babus Joges : Chunder Roy and Kangka Kumar Das for the 
Respondents. 


The judgment of the Court was as follows :-— 


. This is an appeal against two orders by which the "receiver. who 
-had been appointed in a suit was directed to take pessession of cer- 
tain properties movable and immovable. In the suit in: question 
Jamila Khatun and others were the plaintiffs and Mokbul Ahmed 
„ and:others were the defendants. The appellants: before us are no 
‘parties to the suit ; but all the parties to the suit and the two appel- 
' Jants are descendants of one Haji Sadaddin Sadagar. The suit in 
"question is a suit for partition of the properties left by Khalil Ahmed 
Sadagar the eldest son of Haji Sadaddin Sadagar. "When the re- 
'ceiver was appointed in the suitand directed fo take possession 
of the properties described in the plaint the present appellants filed 


* Appeal from Order No. 105 of 1920, against the order of Babu Kumud 
Nath Roy, Subordinate Judge, First Court of Chittagong, dated the 17th and a3rd 
March, 1920. 
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a petition inw ‘hich they alleged that certain properties , described in 
schedule 1 of theif petition belongéd to them both, that certain im- 
movable properties. described.’ in schedule 2 belonged to the peti- 
tioner No, 2 and that certain movable property described in the list 
which had been, , previously filed. was in.the possession of and was. 
the property of both the petitioners. The learned Subordinate 
Judge who was trying the suit’ was of opinion that the allegation in 
this petition was not dona fide as regards the properties _ of schedule 
2 of the application and the movable property. As regards the proper- 
ties of schedule’r he directed the receiver to make an enquiry, as 
to the.truth of the allegation and at. the same time directed the re- 
ceiver to take” possession of all the properties except, the. properties 
of schedule 1. , ‘That is the first order appealed against being order 
No. 18 of the order-sheet dated 17th March, 1920. The second order 
appealed against is the order No. 25 passed on 23rd March, 1920. 
There the receiver was again ordered to take possession of the pro- 
perties in suit other than that as to which he had been ordered,to- 
enquire and report.;-and he was further directed to take the help 
of the police and, if necessary, to break open any locks on doors of. 
houses in which the properties of which he was to take possession 
were reasonably believed to be. 2 
In our opinion, this appeal must be loved. The lower Court, 
on an objection being made by persons who were no parties to the 
suit claiming the properties to be theirs and in their possession, was 
bound by clause (2) of rule r of order XL to come to a definite find- 
ing as to the truth of thése. allegations before it could make an or 
der directing the receiver to take possession of the properties. We 
do not think that the allegations in the petitions can be disposed of 
on the groung of a discrepancy between them and the contents of 
earlier petitions filed by one of the ‘petitioners and others whén they 
applied to be added as parties to the suit: As regards the movable 
property there was a distinct allegation 0f sale by auction by the 
National Bank and purchase by the petitioner. ‘Che petitioner 
should have been given an Opportunity of proving the truth of this 
allegation. Similarly with regard to'the properties of schedule z- 
an enquiry should have been held into the allegation as to the pur- 
chase by the petitioner. No. 2. As regards the properties of sche- 
dule ran enquiry,has been ordered ; but such an enquiry Should 
have been held by the Court. ` It is not the duty of the ` receiver 
ofa property to enquire into the claim of title made by third par- 
ties, and the Court has no power under the Code to delegate an 
enquiry on this point to the recciver. “As an enquiry must be held 


Vou, XXXIV T * MICI COURT, | 


into the allegation as regards the properties of schedulo 2 by the. 


Court, ‘so also must an enquiry as lo the allegation with regard to the 
properties of schedule 1 be held by the Court. It is pointed out on 
behalf of the respondents that although in the petition itis stated 
that the movable properties claimed were set out in a list previously 
filed-yet when the pleader moved the petition in the lower Court 
hé was unable to find that list. It appears, however, that subse- 
quently when the receiver tried to take possession there was no real 
doubt as to what properties were claimed by the petitioner appel- 
lants. If there be any difficulty on this point the appellants can be 
called on to furnish a list to take place ofthe one which could not 
be foünd when the applications were made. s 
->The result is'thatthe appeal is allowed We set aside the or- 
ders of the lower Court dated the 17th of March 1920 and the 23rd 
of ‘March ‘1920 directing the receiver to take possession of the pro- 
perties claimed by the petitioners and we further direct that no such 
order be: made i in respect of : any of the properties. claimed until the 
claim of the petitioners has been duly investigated by the lower 
Court. ‘The respondents must pay the appellants their costs in this 
appeal. We assess the hearing-fee at three gold mohurs, 
Rule No. Órt of 1920. 

The connected appeal having been deerced, no order is necessary 
on this Rule. 
A, T. M, = 4 _ Appeal allowed, 


“CRIMINAL REVISION. 


`. Before Mr. Justice Teunon "T Mr. Justice STAND 


BHUBAN CHANDRA HAZRA 
- NIBARAN CHANDRA SANTRA AND ANOTIIER,* 


Surisdiction— Criminal Procedure Code (Act V of 1898), See 145 ee 
- reason for decision. 


. The trial Magistrate in his final order in a E inder — 145 
of the Code of Criminal Procedure, should set out reasons for his decision suffi, 


k #Criminal: Reviston No. 281 of 1921, against the order of F.C. ‘Chatterjee 
Esq, Syb-Ditigional Magistrate of Howrah, dated the 26th January, 197]. 
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cient to enable the High Court to determine whether he has or has not complied 
with sub-section (4) of section 145. Without such statement It is impossible for 
the High, Court to determine whether the! Magistrate in making his final order: 
has acted within or without his jurisdiction. 

Application for.Revision under section 435 of the Code of Cri- 
minal Procedure by the Second Party. 


- Proceeding under section. 145 of the Code of Criminal Procedure. 
The material facts appear from the judgment. The following 
order was passed by the lower Court : a © 


“< Five examined. Heard argument of learned pleaders on 
both sides. Considered the oral amd documentary evidence: of 
both parties on thé light of arguments addressed by the learned 
pleaders. Held that the first party are in possession of the land in 
dispute and I declare under sectidn-145 Cr. P. C. that the first 
party are entitled to retain possession of the same till evicted there- 
from in due course of law. I forbid all disturbance of such posses- 
sion till such eviction. Issue and. publish order accordingly.” 


Babu Atulya Charan Bose, Hari Charan Ganguli and Mono 
Mohan Bose for the Petitioner. 


Babu Hiralal Chakrabarty.for the Opposite Party. » 
C. A. V. 

The judgment of the Court was as follows : 

This Rule arises out of proceedings taken under the provisions 
of section 145 Cre P. C. The Rule was issued because it appeared 
to the Court that in his final order the trial Magistrate did not 
sufficiently set out the reasons which had led him to his decision. 

It is contended on behalf of the opposite party:that sections 366 
and 367 of the Code of Criminal Procedure do not: in terms apply 
to proceedings" under section 145, and in support of this conter- 
tion reference has been made to the case Kalu Mirza v. Emperor 
(1) Whether the'sectioris citéd do or do not apply to procéedirigs 
under section 145 Cr. P. C. we have -no doubt that we are entitled 
to require from the ‘trial Magistrate a statement of the reasons for 
his decision sufficient to enable us to determine whether he has or 
has not.complied with sub-section (4) <of section ~ 145 Cr; P: C. and 
directed his mind to the consideration of the effect of the evidence 
adduced before him. ‘Without such statement of reasons it'is im- 
possible for us to determine whether the Magistrate in making his 
final order has acted:within or without his jurisdiction. The state- 
ment of reasons in the present case Which is merely to this effect, 

(1) (1909) 1, L. R.-37 Calc. gr.—- 


Se om ln. eais eg Eoque Duo S a 


Van, XXXIV.] . e HIGH COURT, . 

that five witnesses had been examined, that the learned pleaders 
had been heard and that the oal and documentary evidence of 
both parties had been considered in the light of the arguments 
addressed to the Court, is of a stereotyped nature applicable to any 
and every case and obviously does not enable us to understand 
what in fact the evidence was or to say that the mind of the try- 
ing Magistrate had been _ Properly and sufficiently directed to its 
consideration. 

‘We terefore set aside the final order made by the Magistrate 
on the 26th January and direct that the case be reopened at the 
point reached on that date and that after hearing the parties 
afresh, and after recording a statement of the reasons for his decision 
such as we have already indicated, the learned Magistrate do 
dispose of the matter in accordance with law. 


COAST. M. Rule made absolute. 


4 


Before Mr. Justice Teunon and Mr. Justice Suhrawardy. 


GOGAN HOWLADAR 
y € 
KARIMADDI CHAWRKIDAR AND OTHERS.* ee 


— . 
— —À — 


Criminal Procedure Code (Act V of 1899, Sec, 145—Final order based on mo 
evidence, if valid. 

Where a final order under section 145 of the Code of Criming] Procedure was 
made by the trial Magistrate on the basis of a local enquiry of which there was 
no note or memorandum, and on the basis further of a judgment in a case under 
section 448 of the Indian Penal Code instituted on the complaint of a third per. 
son against some members of the second party : 

z ' Held, that the final order being based on no evidence, was bad and was set 
Application for Revision under section 435 of the cece of Cri- 
minal Procedure by the first Party. 


; Proceeding under section 145 of the Code of Criminal Proce- 
dure. ii 


The material facts appear from the judgment, 


"Criminal Revision No. 302 of 1941 against the order of the Sub-Divisional 
Magistrate of Bagerhat, dated the 16th March, 192 | i 
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Babu Heinendra Chandr Sen (for Babu Bhujanga. Bhusan 
Mukke jee) for the Petitioner, E. 


Babu Santosh Kumar Bose for the Opposite Partly. 
The judgment of the Court was as follows : | «M 


^. In this casé proceedings under section 145 of the Code of Cri- 
minal Procedure were initiated in respect of a tract of land measur- 
ing some 48 bighas. The final order has been made by the trial 
Magistrate on the basis of a local‘enquiry of which we have ‘no ‘note 
or- memorandum, ànd- on the basis further of a: judgment: in a-case ` 
made under sečtion 448 Indian ‘Penal Code instituted on thé com- 
plaint of one Sajoó Bibi the wife of* Hasunuddi against Karimaddi 
Chaukidar and Dholai Howladar who appear to be members of the 
second party. ‘The final order is “thus it appears based upon no 
evidence and- must therefore be set aside. The proceedings’ will. 
now be reopened at the stage reached on the roth February 1921, , 
and the matter heard and disposed of in accordance with- law |... .. 


The Sub-Divisiorial Magistrate who made the final order,' We 
learn from the explanation submitted by the District. Magistraté,: " 
has been transferred from the sub-division in question. There is, 
nothing therefore to prevent the further trial now directed from. 
taking place in the Court of the officer . now holding the position of.. 
the Sub-Divisional Magistrate, 2 


A. T, M, . PUE RA UE 20. Rule made "m . 
$e Piaget Us m TX E 
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| Before Mr. Justice Mitra and Mr. Justice Casperss. 


PROMOTHA NATH RAY CHAUDHURI AND OTHERS Cir. 
MAD s ` jo UN 9. : : e. 1907. 
UM v6 077p DINAMANI’ CHAUDHURANL* , February, ty 5 Gy 
uu f TE mots 15. 


Limitation — Limitation Act (XV of 1477), Sch Il. Arts 140, 142, ‘t44—Rights 
; strictly not of remainder» man— Dispossession— Deed ef doublful import, 
_ construction of. . 


A deed of doubtful impart is best rias. by. evidence of the conduct cof the 
parties to it. 


„A died leaving him surviving a widow B- and after giving, her an authority 
to adopt | a son or three sons ia succession. In pursuance of the authority to 
adopt, B. adopted C, but when the latter had attained the age of majority, dise 
putes arose between them as to the management of the estate left by A. B sought 
to keep the management and control to the exclusion of C. These disputes were 
settled by an ekrarnama executed- on the 6th September, 1865,'C married the 
plaintif D and on his death, without male i issue, in 1887, D, as his widow became 
his | heiress The ekrarnama gave B power to possess and enjoy the property 
for lifer C thereby withdrew all claim to possession of the property covered by 
the insfrument except a» to certain villagés specified in it B was to porf rm all 
acts of possession, to sue and be sued as owner during her life and to appropriate 
to her own u e the profits, conditionally on her paying household and marriage 
expenses &c.C reserved the right to enter into possession only after her death 
and thereby created in himself the right of a remainder-man. But B had not 
the power of alienation, even of her life estate, and any accretions and accumula- 
tions made during het life time were not to go to her heirs or heiresses of stridhan 
but to her son and his heirs. 


B contioued to be in possession in the same way as before A's. death, till her 
death In‘ 1900. D then took possession of the estate left by her father-in-law 
A and her husband C. During the lifetime of B, the defendants or their predeces. 
sors-in-title had taken possession of the disputed lands and thelr possession had 
lasted for more than 12 years before the Institution of the present suit : 


Held, that the ekrarnama merely intended to give the rights and impose 
the obligations of a Hindu widow, and to- postpone the period of C’s possession 
until B's death. The estate was not a life estate and C was not a remainder- 
man strictly so called. B’s right to possession under the ekrarnama bart also 
materially different from what right she had under - the words in, the power of 
adoption. 

Article r40 Sch. T1 of the Limitation Act was applicable and the plaintiffs 


Appeal from Appellate Decree No. 2609 of 1904 against the decree of Babu 
Aghore Chandra Hacra, Additional Subordinate Judge of Mymensingh, dated 
the roth August, 1404, affirming that of Babu Devabrata Mukherjee, Munsiff, ae 


Court of Atia, a the 31st March, 1903, 
. 


February, 15. 


^ 
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suit was not time-barred. ‘Articlés 142 and 144 could not apply as the plaintiff 
(including any person or through wom the plaintiff derived her right to sue) 
was not dispossessed and the possession of the defendants did not become adverse 
to her until B's death. UE 


Article 140, Sch. i of the Limitation Act, atemptats a suit by manak 
man or reversioner for possession of immovable property, when his estate falls into 
possession. 2 


1 


Appeal by the ‘Defendants. 
Suit for possession. se A 
The material facts appear from the judgment. 


Dr. Rash Bekary Ghosh, Babus Joges | Chunder Ray and 
Mukund Nath Roy for the Appellants. _ 


Mr. Hill, Babus Basant Coomar Bose, Dwarka Nath Chucher 
butty,s Kritanta’ Coomar Bose and Umes ‘Chandra Ghosh for, the 
Respondent. iO dete Fi 
te ou Bae 
The judgment of the Court was delivered by ped 


Mitra, J.—The . questions raised before us in these appeals 
relate to the plea of limitation. AH, 

Golucknath Ray was the owner of the lands in controversy. " Hé 
died many years ago leaving him surviving a widow Jahnavi Chau- 
dhurani and after giving her an authority to adopt a son or three 
sons in succession. In pursuance of the authority to adopt Jahnavi 
adopted Baikuntnath Ray, but when the latter had attained the 
age of majority, disputes arose between them as to the manage- 
ment of the estate left by Golucknath. Jahnawi sought to keepthe 
managementand contro] to the exclusion of Baikuntnath. These 
disputes, however, were settled by an ekrarnama executed on the 
22nd Bhadra 1272 B.S. corresponding with 6th September, 1865. 
Baikuntnath married the plaintiff Dinamani Chaudhurani and on 
his death, without male issues in 1887, Dinamani, as his Widow, 
became his ;heiress. Jahnavi however continued to be in “pisses: 
sion in the same way as before Baikuntnath’s death. She 'diéd in 
1900, and then Dinamani took possession ofthe estate left by her 
fatker-in-law Golucknath and her husband Baikuntnath. During 
the life time of Jahnavi the defendants or their predecessors in. 
title had taken possession of the disputed lands and their posses- 
sion had lasted for more than twelve years before the institution 
of the suits under appeal. 

If Jahnavi had an estate.for life under the ekrarnama of 1865, 


and if Baikuntanath was the remainder-man or reversionerj: the 
a . 


Vou X3AIV.] - - Rion court., 


death of Jahnavi would. be the starting point for calculating the- 


period of limitation under Art. 140 of.the second schedule of 
the imwin Act. The lower’ Court&- have construed the 
deed as giving jJ: hnavi an estate for life and have decided the ques- 
tion of limitation in favour of the plaintiff. The contention on 
behalf of the defendants is that the ekrarnamah did not create an 
estate for life, but that it merely empowered her to manage during 
her naturel life that it was only an irrevocable power of attorney, 
the estate continuing to be vested in Baikantnath in the same’ way 
as before the execution of the deed. The further -contention on 
their behalf is that even if the deed be*not an irrevocable power 
of attorney, the estate created by it was not strictly a life estate, and 
Baikantnath was neither the remainder-man nor the reversioner, 
and his heiress is not entitled to the benefit of Art 140. The case 
admittedly does not come under Art. 141, as Jahnavi was not in 
possession as a Hindu widow or mother. The contention of the 
defendants, therefore, is that the plaintiff is barred either under 
. Art. 142 or 144 of the second schedule. 

The question of the construction of this'deed is not res integra. 
In 1897 it was construed in this Court at the instance of some of 
the defendants who in a suit instituted by Jahnavi for possession of 
land, pleaded that she had no real right entitling her to sue for 
possession but that she was merely a manager under the deed. 
The Court held that the deed gave Jahnavi an estate for life. In two 
other appeals Dinamont v. Elahudad (1) and Dinomani ve Baha- 
dud (2) in which the present plaintiff was appellant and one 
Elahudad Khan was the respondent, it was held that the deed gave 
Jahnavi-an estate for life. 
.. The conduct of the parties to the deed also tendsto show that 
they thought that Jahnavi was not merely a manager, that she had 
an estate which entitled her to possession and enjoyment of the pro- 
fits during her life time, and that Baikantnath was not -entitled to 
re-enter until after her death. A deed of doubtful import is best 
construed by evidence of the conduct of the parties to it—optimus 
interpres resum usus. 

We have carefully examined the document both in the verna- 
cular and the translation in English, and our conclusion is substan- 
‘tially the same as that arrived at by the learned Judges who had to 
deal with it. The Anumati-patra under which Jahnavi obtained her 
‘power to adopt a son gave her authority to manage or preserve her 
.husband's estate but without prescribing any period or extent. It 

(D (1903) 7 C. W. N. 678, (2) (1904) 8 C. W. N. 843. 
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created no estate i in her. The ekrarnamah however executed. -by her 
son, distinctly gave her the power to possesss arid enjoy the pro- 
perty for her life (Bhogban o dahhakkar).. The son thereby. with- 
drew all clainis to possession of the property covered by the | instru: 
ment 'exceptias to certain villages specified in it. Jahnavi "was io 
perform all acts;of.possession, to sue and be sued as owner: iduring 
her life and to appropriate to her own use the profits, conditionally ' 
on her paying household and marriage . expenses etc. "The son rer 
served the right «to enter into? possession only after her death and 
thereby created in himself the right.of a remainder-man. He could. 


- not exercise-any acts of possession or sue for possession a wrong’ 


doer against-Jahnavi during the latter's life time. These are indicia 
of an estate for life strictly so-called. . i P 


But thére are other expressions and conditions in the ekrarnama 


which: appear to be anomalous. : - Jahnawi had not the 'power of alie- 
nation, even of her' life estate, ‘and any accretions and accumula- 


tions made- during her life: time’ were not to go tó her heirs or 
heiresses of stridpan butto her son and his heirs. ‘It would seem ‘that - 
the deed was mérely | intended to give the rights and impose the ob- 
ligations of á Hindu widow, ‘and to postpone the period of thé ddópt- 
ed son's posigssión ‘until his-mother’s death." The estate was ot a 
life estate ‘and. Baikantanath was not a remainder-man strictly so 
called ; Jahnawi s right to possession under. the ekrarnamah was 
also materially- different from what right she had under the words in 
the powtr of adoption. Wu. ROKER EVR dius OE peat 


‘It is, however,’ "itámaterial whethé£ the'deed conferred on < Jah- 


havi a’ life estate” properly ` so-talled ‘and whcther' Baikanta Wisa 


remainder-mgn or eversioner, taking after the ‘Yapse of a ‘life’ estáte 
in its strict sense. Art. 140 of the” ‘second schedule’ of the. Timita-— 
tion Act. contemplates a Suit by i a témaindér-man or reversioner , for 
posséssiorr óf immovable property, When his-estate falls into -posses- 


Sion. Baikantanath; “and on “his death, during .Jahnavi's* lifetime, 
his widow Dinamani, were entitled, to possession Only after iye ve- 


termination’ of’ the- limited- or particular estate ‘held by-Talinavi, 
whatever its precise nature may have been. The estate ` did not'fall 


‘inte possession ‘until Jahnàvi's: ‘death, -and we'see no Dar “to the ap- 


"plicatión of Art, 146 te the facts ‘of the casé, “and, if ‘that article’ dp- 


Pues the plaintiffs s mt is not time-barred. E 


hee uy 
Artides 142 and. 144, cannot, apply. as the plaintiff [which ord, 
according to the interpretation | ‘clause (section 3) includes also any 
person nom ‘or. through whom, ‘a ‘plaintiff. derives his. right to sue] 


Vor, XXX1V.] " MIGH COURT. 


wàs riot dispossessed and the possession of the defendants did not 
bééome adverse to her until Jahnavi’s death. 


No other question has been argued before us, and the plea of 
lithitation failing, the appeal must be dismissed with costs. 


A, TM, Appeal dismissed, 


(o 


(t. 


"Before Sir Asutosh Mookerjee, Kahe Judge, and Me Justice 
Buckland. 


JOGENDRA NATH SAHA CHAUDHURI AND OTHERS 


v. 


"MÁHARAJA JAGADINDRA NATH RAY CHAUDHURI 
OF NATORE.*: 


eua 


Landlord and tenant—Futni lease—Land, whether included in putnui—Sub- 
. merece Entry in finally published record of rig ts—Incorrectness—Bur- 
. den of proof — Bengal Tenancy Act (VIL of 1885), See. ,o3B Suó-sec. (3)— 

: Tenants acquisition of title to limited interest ‘by adverse fossession— 

i Possession, nature of. 


' The burden off proof lies prima facie upon the plaintiff ts establish the incor- 
rectness of the entry made ın the finally published record of rigt.ts which must be 
presumed to be correct uutil proved by evidence to be incorrect under sub-section 
(3) of section 103 B of the Bengal Tenancy Act. But for this circumstaace, 

“it could not be presumed that because the defendants hold a putni taluk under 
the plaintiff, a particular tract In dispute was comprised wRhin the tenure : 

Frotab v. yudisthir (1) and other cases referred to. But whete evidence had 
been adduced by each of the contestants in support of their respective cases 
and the relevant facts were before the Court, the question of burden of proof 


“was immaterial and importance should not be attached to the question on whom 
athe initial onus lay. 


The land after, submersion becomes derelict, and so lorg as it remains sub- 
^ merged, no title can be made against the true owner. 


"The possession must be adequate in continuity in publicity, and in extgnt of 
area to take the title out of the true owner: Radhamoni v. Collector of 
Khulna (2). : 4 

* Appeal from Original Decree No. 96 of 1920, against the decree of Babu 
a : Pasupati Basu, Subordinate Judge of Pabna, dated the 29th February T 1920. 

(1) (1914) 19 C. L..J. 408. 
©. (a) (1goo) L. R. 27 L A. 126 ; I. L. R. 27 Calc. 943. 
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The possession required mast be actual, visible, exclusive, hostile and con- 
tinued during the time necessary to create a bar under the statute of, limitation : 
Jogendra v. Baladeo Eus This i is specially necessary in a case betneen landlord 
and tenant.. ` - 
| De 337. 
The tenants possession of the lands encroached upon can commence, to, be 
adverse only where the title adver«e to the landlord is asserted or the landlord 
becomes aware ‘of the encroachment : :Ishanv Rameanjan (2). This is “essential 
to enable the tenant’ te acquire title to limited interest by adverse possession 
thereof, ; . 


Appeal by the Defendants. 


Suit for recovery of possession with mesne profits, and for 


incidental reliefs. ; hi 
The material facts are stated i in | the judgment of Mookerjes J. 


Dr. Dwarka Nath Mitter and Babu Manindra Nath Ban ae 
for the Appellants, 


Babus Dwarka Nath re Rama Kanta soe 
charyya, Jatindra Nath Lahiri, Krishna Kamal Maitra and 
Heramba Lai Sanval for the Respondent. no 


The judgments of the Court weie as follows : 


Mookerjee, J —l'he subject matter of.the litigation which 
has culminated in this appeal is a large tract of land known as 
Mauza Edalair Kandi otherwise called Khairaddi Kandi. The 
plaingff Jespondént, the Maharaja of Natore, claims the disputed 
property as comprised in his zemindary which formerly bore 
Tauzi No. 42) of the Collectorate of Rajshahi and now bears 
Tauzi No. 2166 of the Collectorate of Pabna. In 1910 in the 
course of cadastral survey proceedings under the tenth chapter 
of the Behgal Tenancy Act, a dispute arose between the plaintiff 
and the: defendants, who claimed that they were in possession of 
the land now in suit as comprised in a patni taluk known as 
Goalnagar Maldah held by them under the Maharaja of "Natore. 
'The objection taken by the defendants under section 103. A of the 
Bengal Tenancy Act was allowed by the Assistant, Settlement, 
Officer on the sth September 1911. The record of rights drawn 
up oh this basis was finally published on the 1st Au; ist, 1914. ‘On 
the z4th April, 1919, the Maharaja of Natore instituted the pre- 
sent suit for establishment of his title, for declaration that the dis- 
puted village was not comprised m the patni taluk held ünder 


(1) (16€) TL. R 45 Calc. 961; Eo L.J. 235 ; 12 C. W. N. 127. 
(a) (1905) 2 C. L. J. 125: 


1 Wot XXXI V.] "i "Hif COURT. 


‘shine! by > ‘the. - defendants,’ for -récovery” -of possession with 


these: profits, and for incidental teliefs. ” "The defendants resisted 


ded that the disputed village was Pis in. their ‘patni, and 
"that EET it were found tó lie beyond the ambit of the patni, the 
;defendants-had acquired a good title by adverse -possession for 
“the statutory-period. .The defendants further urged that the Subor- 
dinate Judge of-Pabna had no jurisdiction to entertain the suit as 
the land was situated within the- district of Faridpur. The Subor- 
dinate Judge overruled the contentions of the defendants and 
decreed the claim with costs. On the present appeal, the decision 
of the Subordinate. Judge has been assailed on. three grounds, 
namely; first, that the trial Court had: no jurisdiction to entertain 
the suit.;. secondly, that the land. is ‘comprised in the patni taluk 
held by the defendants ; and thirdly, that if the land -be found to 
Lave been situated béyohd the: limits of the. putni taluk, the 
defendants, have acquired an indefeasible title. by adverse possession 
"for the Statutory period. ; oo tee 

The first ground is plainly pagan. Section. 13 (1) of the 
Bengal Civil Courts Act, 1887, lays down that the local Government 
may, by notification in the official Gazette, fix and alter the .local 
limits of the- jurisdiction of any. -civil Court under the Act, 
‘The ‘jurisdiction list -dated the 3rd June, 1903, shows that 
the District. of Pabna, -where the Subordinate «Judge exercises 
jurisdiction, ‘comprises all the. mauzas (inclusive of thé. mauza 
in- Suit); demarcated and surveyed in the survey of 1850-55. 
Consequently, no- weight can be attached to the contention of the 
deferidants that the river Padma is the : ‘boundary. between. the two 
"districts and that the river has so shifted in reeent years “as to 
filter 'the-disputed.land:from the jurisdiction of the Pabna Court 
to 9 the: Jürisdiction of the ‘Faridpur Court. But even if it were 
‘eoncedéd that the shifting river should be accepted as the boundary 
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„fór tue p purpose of determining the ‘jurisdiction of a..Court under . 


the! Bengal ‘Civil Courts Act, 1887, the ‘objection taken by 
the’ ‘Gbiendants is futile. : Their contention is that the old main 
“strêd | ‘of’ the river to the south has ‘become .a shallow 
smiall stream -and an- old shallow stream to ‘the north. has 
becomé the'new main stream, “The evidence addüced: in support 
of this allegation, is, not satisfactory, and -certainly -not eon- 
“clubive, | As no map was prepared for this purpose, it is imposi- 
ble for us to say which is the main channel and" which is the subsi- 
diary channel of the river. . Besides, as was pointed. out by this 
5 A - . . 4 


s.. 


~ Civiu, 


1921: 
c. 
. Jogendra 
v.. 
Maharaja, Jagadindra 
Mookerjee, 3. ™ 


mi CALCUTTA LAW JOURNAL. —— [Vor. XXXIV; 


Court in the case of. „Midnapore Zemindary Co. v. Kumar: Naresh 


. Narain (x) where" .a.similar objection was unsuccessfully urged, 


the contention of t the defendants cannot. possibly -prevail -in view 
of the "provisions. of sections 18 and 2r of the .Ciyil Procedure 
Code.;. even if it be assumed that it is doubtful- whether the-pre- 
perty, lay. within ; the jurisdiction, of the Pabna Court or-the;Farid: 
pur. Court, the decree of the Subordinate Judge cannot pm 
aside, as it has not «been. suggested, . much less ,establisked, that 
there.has been - a: failure. of justice. The first contention..must 
consequently be oyerruled. `., NE Do Dol 9 az. 


: The second ground. raises thé? question, whether: the disputed 
village which i is admittedly known | as Edalair ‘Kandi or Khairaddi 
Kandi‘is ‘comprised in. the patni taluk Goalnagar Maldah-which 
is held by the’ defendants under thé Maharaja of Natore. : Thé 
burden of proof lies prima fade upon the plaintiff to establish’ the 
incorrectness of the entry made in the finally: published record:of 
rights which ‘hust be ‘presumed .fo be correct until -proved: by 
evidence to be "incorrect “under sub-section (3) of :sectión?ro3 (B) 
of the Bengal ‘Tenancy Act. But for this circumstance,'it could 
not’ be presumed that because the defendants. hold a. pátnt-taluk 
under .the: plaintiff, a particular ~“ tract in dispute is comprised 
within the .tenure: .Profaó-. Chandra v. . Judisthir (2): Sheolleni 
v. Chatoorbhuj (3); Gopini Ws Lokenath (4). But where, :às-in- the 
present case, evidence has been „adduced by each ofthe. 'contes- 
tants in Support of their respective cases and. the relevant facts: are 


* before the. Court, the question of burden of proof is immaterial, 


and importance should.not be attached to. the question -on -whom 
the initial onus, lay ; p seethe observations ‘of Viscount, Haldane:in 
Kundal Lal y- ‘Begum (5) and’ of Sir Lawrence, Jenkins in Setu- 
rainat v. Venkatachala. (6). .When we. approach the evidence® from 
this standpoint, what is the position? ‘Two: facts.are undisputed, 
namely, -first, that the disputed. tract. is. situated within the. zemin- 
dary. of the plaintiff. and, secondly, that the defendants -hold::under 


the plaintiff a:. patni taluk, known ' as _ Goalnagar’.Maldah.. {The | 


dispute ‘is -whether the village : in controversy which.-is known 


as &dalair Kandi ' or -Khàiraddi > Kandi is comprised: within’ 


.. the patni taluk JGoalnagar Maldah. The -plaintiff asserts" that 
.” the. answer should . be. in the negative. The Gelenidants contend 


^) (921) 13€: Le 1. 4974 y qa (a) (1914) 19 C. L. J. 408. m 

S (dà) (1892) 12 C. Li! 1, 376: vio (4) grt) ag C. L, Je 414 oe 
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that ‘Goalnagar Maldali includes Edalair: Kandi: or Khairaddi’ 
` Kandi. and ‘also Maldah. The Subordinate Judge has found 
that. the ‘case for the defendants has been completely negatived 
by-‘the -evidence ‘adduced "on- behalf of the plaintiff. ‘The maps 
exhibited in the trial Court, namely, the survey maps made in. 
1854 of Edalair Kandi, Khairaddi Kandi, Maldah; Dhalah and 
Dhursi.as also the Dearah’ survey map made in 1869 -show 
conclusively that Edalair . Kandi or. Khairaddi Kandi is a distinct 
mauza from. Maldah. ‘This is also borne out'by the Mauzawar 
register and the Mahalwar register. of .Pergana Chapila and. 
the . general register of. revenue .paying lands. It. is further 
corroborated by a.large body of oral evidence on the record,. 
and, for. our,present purpose it is sufficient to -refer special- 
ly to the statement of’ Rajmohan Das,.one of the witnesses 
examined by the defendants, «who asserted in examinatior-in-chief 
that, Khairaddi Kandi before diluvion was high enough to be 


béyond the reach of water even during the rains, and that to its’ 


north lay the Mauza Atravi and to its south lay the mauza Goal- 
nagar:Maldah. -There could be no doubt as to the meaning of 
the «statement made by the witness, because he added that there. 
were-pillars to demarcate the boundary between Khairaddi Kandi 
vand -Goalnagar Maldah. There can, in our opinion, be no room 
for doubt. that the Subordinate Judge has correctly held that 
-Goalnagar Maldah is merely another name for, Maldah and that 
-Edlair Kandi or Khairaddi Kandi is a. quite distinct vitlage. It 
is: not disputed that one Bhairabchandra Majumdar was the 
holder of the patni under the Maharaja of Natore and that it 
ultimately passed into the hands of. Fakrudin, Ahammad alias 
Azimuddin: Chaudhuri. "The patni taluk was 'softl for arrears 
of rent,,and on the, sth December, 1881, the defendants became 
purchasers at the execution sale in the name of their officer 
-Benimadhab Chaki. The patni taluk which was thus brought 
:tóvsale was expressly stated in the sale certificate as situated in 
-Goalnagar'Maldah. Prima facie, then, the defendants are e titled 
ito.possession of lands comprised in Goalnagar. Maldah, -and_ they 
“must consequently prove that. the disputed land which is known 
;as: Edalair Kandi or, Khairaddi Kandi is: part and parcel of 
'Goalnagar Maldah. This they have signally failed .to establish. 
Reliance has been, placed, by the, defendants on the plaint dated 
13th. June, 1882,, the decree of the trial Court dated, 17th January, 
1883, and the decree of the appellate Court dated arst-Sep- 
tember, 1883 in a suit instituted by the official trustee of Bengal 
* . 
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as trustee to the estate of one Pogose of Calcutta against'some. 
persons for recovery of possession of twelve bighas of ‘land. “In 
the plaint it was stated that the'lands then in dispute were 
situated in “Goalnagar Maldah commonly called Khairaddi 
Kandi" The title of Pogose is however traced to an execution 
sale held on the 19th November, 1879 for the realisation of a rent 


decree obtained. by Pogose against Fakruddin Ahammad alias Azim-. 


uddin Chaudhuri.” The subject-matter of that sale was Jand-and 
buildings of what was known as the Maldah factory, described as 
situate in mauza Khairaddi Kandi. This clearly does not establish 
that Khairaddi Kandi was in fact identical with Goalnagar Maldah ; 
indeed, it may be'a matter for controversy whether, notwiihstanding 
the comprehensive terms of section 13 of the Indian Evidence Act 


as explained in the decision of the Judicial Committee in Dinomoni - 


v. Brojo Mohini (1), the litigation between Pogose and his adver- 
saries could. be treated as an instance in which the right now in dis- 


‘pute was claimed, recognised or exercised. Apart from this, we have 


the fact that notwithstanding- the sale ofthe factory on the rgth 
November, 1879. the putni was sold at the instance of the Maharaja 
of Natore nearly two years later on- the 5th December, 1881. We 
agree with the Subordinate Judge that this tends to show that Azim- 
uddin Chaudhuri held the factory and the patni taluk in two dis- 
tinct rights ; the first passed to the official trustee as trustee to the 
estate of Pogose jethe second ultimately passed to the present de- 
fendants.* This 's also confirmed by the circumstance that the ob: 
jection urged to the claim of the official trustee that his title had 
been superseded by that of the auction-purchaser of the patni taluk 
was not upheld. The case forthe defendants is not further ad- 
vanced by tlie “recitals (assuming them to be admissible in evidence) 
contained in the darpatni lease granted by one of them to Prosonno 
Kumar Ganguli on the rath September, 1882, and, the decree dated. 
6th November, r9o3 in a partition suit amongst members of their 
family ; these recitals do not contain even an assertion of right or 
claim with ‘regard to the property now in suit, but only an allegation - 
that a tract of land is known by one of three alleged names “ mauza 
Goalnagar Maldah alias Edalair Kandi commonly called Khairaddi 
Kandi. ”. There is, in our opinion, no escape from the conclusion 
that the Subordinate Judge has correctly held that the lands of 
Edalair Kandi or Khairaddi Kandi are wholly outside the lands of 
the patni taluk Goslnagar Maldah or Maldah held by the defend- 


(1) (gor) L-R. 29 1. A, 24 ; 1. L, R. 29 “gle. 187. 
* * 


~ 
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' anii ‘under’ “the Maharaja of Natore. The ‘second “ground consé Cini" 
quently | fails E Fe S s 1920: 
valet Bae wot 

he third ground. ‘aises the question, whether Je defendants. . Jogendra 
have "acquired indefeasible, title to the disputed land by. adverse pos- Mahara Jn Toss dinda 
session for the statutory period. The hypothesis- that they ‘have ac- jeri E 
quired such title i is found hedged all round by inextricable difficul- Mog tarr t: Je 
ties, yhen w we bear i in mind a fundamental ‘fact, which is admitted . ' 


by. both the „parties, ‘namely, that the disputed | site has been sub- 
‘ject to the destructive action, of the. river Padma. „The case for the 
plaintif i is that the diluyion commenced. shortly after the revenue 
survey ‘operations, of 1854, and that, the land was reformed towards 
the end c of 1907 or the early part of, 1908. The case for the de- 
fendants i is that the diluvion began only so late as 1896, and that the 
land Was T Téformed. in 1994... , The. determination of the question, 
when ‘the. diluvion ' commenced „and, when the reformation, took, 
place, ‘depends upon the appreciation of conflicting oral evidence. . 
The Subsrdinate Judge has, upon a careful'ànalysis of that evidence 
held that, ihe dates ‘indicated _ by the respective parties cannot be 
accepted as absolutely. correct. He has found that ‘the testimony 
of the,” witnesses points , to the. conclusion that the diluvion com- 
menced about the year 1890 and that the xéformation took place during 
the ‘early ‘months of 1908. The evidence has been placed before 
us, arid we see, no reason to differ, from the view adopted by the 
Subordinate Judge. The question, of acquisition of, title bye adverse 
possession must consequently, be investigated on this basis. In 
this connection, it is important | to bear in mind the decision of the 
Judicial Committee i in Secretary of Stale Jor India v. Krishtamoni 
Gupta (1), ‘which overruled the case of Kally Churn Sahoo v. Sec 
„lary of: State Jor India, (a), decided by, a Full Bench of this 
No in ' 188i; Lord Davey ' relied upon ‘the earlier decision of 


r 
PE 


the” Jagicial Committee in Agency, Co. v. Short (a in support of 
"Miel ‘broposition, "that ` on the  dispossession, of a _trespasser 
by! thé ws ‘major of ihe floods, the constructive ` ppssession 
of "t Beta nd' is in the true Owner ; „in ‘other ' ‘words, the 
lind ‘after submersion becomes derelict, and so long a as it remains | 
submerged, nó title can be made against the true owner, Ifwe" 
apply this elementary principle, to the circumstances of the present 
s case, it follows that the defendants, in order that they ‘may succeed 


on the’ strength of title by adverse possession, must prove, either 


(1) (16072) L. R. 29 1. A. fogs L Le Rab Cale, 318. ' 
(2) (1881) 1, L. R, 6 Calc. 725. — (3) (1888) 13 App. Cas. 79. 
. * . + 
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N 
that they had by adverse possession acquired such title since: the 
date of reformation and before the commencement of this litigation, 
or, that they had acquired such title to the extinction of the title of 
the true owner before the date ‘of the diluvion. As regards the 
first alternative; the, defendants cannot possibly succeed,: because 
at the date of the institution -of the suit on the r4th April, "1919, 
only éleven years had elapsed fiom the date of the reformation: 
As regards the second alternative, ‘the defendants are in-® similar 
jeopardy. The best attested instances of alleged posséssion .do | 
not extend _ beyond the 3rd February, 188r ; consequently not 
more than nine years had: elapsed , ‘when the’ diluvion took place 
in 1890. There is thus no escape from the conclusion that even 
if we assume. that the defendants were in actual occupation, 
their possession’ did not extend over the statutory. périod - sof 
twelve years ‘either before the diluvion or after the reformation. 
In addition to this, it is equally clear that the possession they allege 
does not satisfy the test formulated by Lord Robertson ` in 
Radhamoni Debi’ v. Collector of Khulna (1), namely, that the 
possession must be adequate in continuity, in publicity and in 
extent of area ‘to take the title out of the true owner. Reference 
may ‘also be made to the decison in /ogendra Nath Rai v. Baladeo 
Das (2) which is an authority for the proposition that the 
possession required must be actual, visible, exclusive, hostile and 
continued during the time necessary to create a bar under the 
statute e of limitation. See also Amrita Sundari v. Serajuddin (3). 
This 15 specially necessary in a case between landlord and 
tenant, because as explained | in Jshan Chandra v, Ramranjan 
(4), the tenapt’s possession’ of the lands .encroached upon can 
commence to be adverse only when the title adverse to the land- 
lord is, asserted or the landlord becomes aware of the encroachment ; 
this is essential to enable the tenant to acquire title 19 4 Tiiiited 
interest by adverse possession thereof , see also Gopal v, Lakhiram 
(5); Sarada v. Akhil (6) ; Muthu v. Orr (7). The defendants 
thus find themselves ina situation of much embarrassment. from 
the points of view indicated, and it is superfluous to investigate 
in detail how far the evidence of alleged possession is trustworthy, 


(1) (1900) L, R. 27'l. A. 136 ; 1. L. R. 27 Calc. 943. . ^ 

| (2) (1907) I. L: R, 35.Calc. 961; 6 C. L.]: 735; 12 C. W. Na tage -ooo.. 
(3)0914)19 CW. N. 563. . (4) (1905) 2 C. L. Je125« 
(5) (1912) 16 C. W. N. 634. PAN 
(6) (1917) 38 C. L. ]. 18 ; 2t C. W. N. 903. l 
(7) Goron) h E. R. 35 Mad. 618. n : 
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but we, may add that no, solid arguments haye been advanced 
towshake the conclusion of the Subordinate judge that that evi- 
dencé. is’,on the. whole unreliable. | There is little doubt that 
soifar back as in 1881, steps were taken by them to fabricate 
evidence of possession by the acceptance of collusive kabuliats 
which either related to fictitious tenancies or to lands situated 
beyond the limits of Khairaddi Kandi" alias ‘Edalair Kandi, but 
designedly misdescribed as comprised within the ambit of its 
boundaries. We agree with the Subordinate Judge that the 
defendants have signally failed to establish their alleged adverse 
possession of the disputed lands so as to extinguish the title of 
thetrue owner 7 

Ar he ‘result. is that the decree. of the. Subordinate Judge is 
affirmed and this appeal dismissed with costs. 

a Buckland, J.—I agree: 

ATOM. . f Appeal dismissed. 


yr? i "us 


Bahar Sir ee Mookerjee, Knight, Judge, and Mr. Justice 


: 7 Buckland. . : 
e. 
THE. SECRETARY OF STATE FORJINDIA IN COUNCIL 
v. 


MOULVI WAZED "ALI KHAN-BANI anp grasas, * 


Frestscion, suit for—Thak and survey maps—Lands included in Fermanent 
Settlement Burden of proof —Quinquennial papers, evidenctary value of— 
, , Hand sketches— Boundaries including area ‘greater than referred to in 
ji return—Land’ after submergence, right tomAdversé possession — Possession, 
Moa bagine of reformed land — Re-flóoding seasonal—- Revenue 
OO ale; what'is'sold—Limitation. Act (IX of 1908), Sehe I Arts, 140, 142, 144 
“Estate falling inte possession—Adverse possession against limited 

| estate holder. Bo 
It cannot be presumed a asa matter of law that the state ‘of things described i in 
the thak and survey mapsexisted at.the time of the Permanent Settlement. The 
question, what lands were included in the Permanent Settlement, is a question 


* Appeals from Original Decrees Nos. 328 and 197 of 1918, ‘and 192 of 10919, 
against the decree of Babu  Nogendra Nath Chatterjee, ‘Subordinate AE of 
Pabna dated the 8th July, 1918. 
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of fact and not of law which may or may nct be satisfactorily proved by subse- , 
quent survey maps : Sagudindra v. Secretary of State (1) -and Ananda - Hari; 
v. Secretary: of State (2). 1 e 3 eC. 1 ka d 


MET 


-- The onus of proving that any particular: lands were included in the Permanent" 
Settlement of 1793 is on those who affirm that such was the case and the burden 
of proof is not necessarily shifted by the production of the fkak and survey;maps 
showing that specific lands are included in a particular estate. The ¢had arid). 
survey maps are valuable evidence of the state of things at the time they were... 
made, but it "doas" not follow that they show conclusively what was the state of - 
things at the time of the’ Permanent Settlement. Es LA 


Quinquennial. papers , prepared by the revenue authorities iom 1795 to 1799 ` 
under the provisions of "Regulation" XLVI of 1793, ate admissible in evidence: 
Shoshi' Bhooshun v. Giris Chunder f3).* S Me 

* 


Reliance can be placed upon hand sketches drawn up by the parties on the 
basis of the information derivable from the quinquennial papers and the Hakikat 
Chauhaddi papers: Haradasv Secretary of State (4. 


x D 


If, in fact, the boundaries are proved to include an area far greater than that 
referred to in tbe returns, such miscalculation or misrepresentation cannot 
defeat the title to the estate: Haradas v. Secretary of State (4). 


moa 
The land after submergence becomes. derelict, and so long as it remains gub- 
merged, no title can be made against the true owner - Secretary of State v. Krish- 


namon? (5). 


The nature of the possesion required inan adverse posses-or of waste lands 
sufficient to take the title out of the true owner, is that the possession must be 
adequate in continuity, in publicity, and in extent of area : Radhamoni v. Collec- 
tor. of Khulna (6). J = y 

No rational distincfion. can be drawa ‘between cases where “reformed land is, 
after a fw fears again submerged by the flood for a time, and cases where the 
re-floading.is geasonal‘and occurs for. several. months in. each ‘year: Basanta v. 
Secretary of State (73. 


In a sale held under Revenye Sale | Law (Act Xt of 1359° what is sold is not 
the interest of the defaulting owner which is ‘determined on thé failure tó pay the 
Government assesment, but the intero:t of the Crown subject to the payment, of 
the Government assessment, and, therefore, | the, period of limitation for adverse 
possessi^n against the purchaser at such a sale only commences E: run RM 
date of the sale :. Surja Kanta v. Sarat (8). . TEES 

. Under.a deed of agreement, the mother- in-law of the plaintiff was to bare 
the properties of her adopted son for life; she was also to enjoy for life such | immo- 
veable properties as she, might acquire out of the profits of the properties of her 


(1,0902) 1. L. R. go Calc. 291 ; L.R 30 L A 44. 
(a) (1905-6) 3:C. Le J. 316.. EE . - 

` (3) (1893). T. L: R. 20 Cale. 940. -(4) (1917) :26 CL. J. 590.- " 
(5) (1902) LR. ay. As 104 ; R LAR. 29 Cale. 518, « a 
(6) (1900) L. R. .a7l A. 136 ; ILL. R, a? Calc 943. 
(7) (1917) L. R. 44 l. A 104; || le R. 44 Calc, 858; 235C L.J. 487, 

| (3Y (1914) 20 C. Ly 654. 
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adopted son in her possession, and the mother-in-law of the plaintif purchased cer- 
tain properties out of such profits. "The. buiband of the plait wed” on the 27th 
April, 1837, and her mother n-law died'on the 26th- "February; "1900." “The present 
suit.for possession was.instituted on the.: agth March, ‘1910 je l.i 


' Held, that the plaintiff became entitled- to’ possession only after determination 
of the: imited.or particular estate held by her mother-in-law and that estate did 
not fall into possession until her death, which took ‚place within 12 years before 


the suit. -To such a suit article 140, schedule land, not articles 142, and 144 of 
the Limitation Act were applicable. 


` Article 142, schedule I of the Limitation Act could: aot apply as as the plaintif 
was never in fact dispossessed ; 3 nor could article 144 apply, as possession of a 


trespasser “could riot be deemed adverse against a a person not entitled ‘to be In 
possession at that "time. 


"Appeal by the Defefdant. ' Two 5 DP 


Suit to, recoyer possession with mesne, profits, E 


t 


Aw z 
.The material facts.appear from the judgment of Mookerjee J. 


Babus Ram ‘Charan Mitra and Snes ‘Nath Guha for the 
Appellant, 


‘Drs Dwarka Nath Mi ter and Babs Manindra Lal Banerjee 
for the Respondents. 


C. A, V, 
The judgments of the Court were as folld-s : : 
Mooker]jee J.—The subject matter of the litigations which have 
led up to the present appeals is an extensive, tract of alluvial land 
and covers an area of about six thousand bighas." The plaintiffs 
in the two suits commenced below claim title to different _shares in 
this tract of land. It is not necessary for eur present. purpose to 
set out in detail the 'shares claimed by these persons respectively ; 
it is sufficient to state that the plaintiffs ' taken- together as: a body 
claim to.be. entitled to the disputed lands as reformation fn siu of 
the permanently settled estates Nos. 26, 31 and 774-461 of the My- 
mensing Collectorate. The two last named estates have been trans- 
ferred to the district of Pabna and bear Nos. 343 and 907 on the 
Revehiwe, Rolls of the Collectorate of that district. . These three 
estates comprised lands in the two districts, and, the subject matters 
of the two suits are situated in the Pabna district. The case for the 
plaintiffs in both the suits is that these ` three: estates which: are per- 
manently settled include the disputed lands as comprised within the 
mouzas and Paras. (villages: and their- hamlets). mentioned in the 
plaint, namely, mouza Argyola including its.para Mehernagar, mou- 
zas Purbapara, Raneepur, Habbaspur, - Dighalia, Idil Jangalia, 
Javariapara, mouza Gajansahar known as Laskarpur including its 
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para Sonekalsij | kilat Kathênga, Kismat Matiahati, mouza- Kowa- 
para or Kowabari, mouza Kole,. mouza Noada òr Gopalbari includ: 


ing its para Majitbari. : The plaintiffs assert.that their-predecessors- 


in-interest were in possession of these mouzas from the -time-of the 
permanent settlement; that while they were in . possession,. some of 
the mouzas were: wholly and others. were partly washed away-by'the 
strong cutreht of thé tiver Jamuna “(a section of the river Brahma- 
putra) before the Tnak and Revenue Surveys, that accordipgly-- they 
could'not be'surveyed by the revenue;authoritios at the time. except 
in so far as theré were dry lands not submerged in the river,. that, the 
lands subsequently reformed from. time to time, and, that when- the 
lands emerged from the river "and became fit for occupation, 
possession was wrongfully taken on behalf of the Secretary 
of State. On these allegations the plaintiffs seek to .recoyer 
posséssion with mesne profits. The claim was contested , by 
the Secretary of- Státe on the vallegation that the suits were, bar- 
‘red by limitation and that the ‘disputed lands did not form. part.of 
the rouzas mentioned.in the plaints as comprised in the three 
permanently settled estates Nos. 26, 333 and 907. It was further 
asserted that‘ in 1891, an island chur (subsequently named Chur 
Bell) was discovered in the bed of the Jamuna or Brahmaputra 
which is a public navigable river so that its bed was not the property 
of any individual, but belonged to Government ; the disputed lands ~ 
in ‘reality formed, part of this chur and of the accretions thereto: On 
thes? pleadings, eight issues were framed in the following terms and 


‘were set down’ for "trial: 

(D). Is the suit barred by special limitation a 

| (2) Is the suit barred by igeneral limitation ? 

' (3) Have the plaintiffs acquired a right by adverse possession 
of the ‘disputed lands for over sixty years ? eee 

(4) Do the disputed lands appertain to the sesasi *mouzas 
claimed: by the plaintiffs and’ are’ those lands permanently ‘settled - 
with them and ‘havé the plaintiffs any right ‘to’ the ines and 
theif paras, as mentioned i in the plaints’ ? , Te 

45). Is the allegation, of diluvion and alluvion as given. in the 
plaint correct ? 

(6) Is the description of the disputed ere and mouzas as 
given in the. plaint. correct ? 

| (0) Is Mehernagar a” para .of Argola? Does mouza “Bones 
kalsi belong.to-the-plaintiffs ? Does Majidbari belong to the plain- 


vaxiy E courts, Ps, ur 


tiffs-and"is it'a para. of Gohalbari:? Is para... Matiahatte- ‘the same as ^ 


mioüza/Matighatte and does, Matiahatte, belong. to the . plaintiffs ? 
IsiGajansahar | another name of Laskarpur with peri. ponekalst ?.Is 
the disputed land part of Gajansabar Or Sonekalsi- ?.. 

“C (8)-Is.the plaintiff entitled to get any wasilat 2 dis 50; kun R, 2 
sn The:Subordinate Judge appointed , E? commissioner ‘for „local in- 
vestigation, who submitted, with his report a case, ‘map after. ralaying 
the’: revenwe survey maps of the seyeral mouzas,. the, ,Dearah survey 
miáp,the settlement-map of Chur Bell and of Chur’ ‘Sahapur. . The 
édinmissioner‘came to the: conclusion :that Chur Bellof rgor. falls 


for, 


m 


@ 


y of State, 
India i in Caneel 


Wared A i, 
d. n 


Mook erige, Je 


within ‘the disputed lands and occupies the: site. of what owas the en- . 


tire: ‘béd of the river. Jamuna at the time of- the ‘Revenue Survey. with 
shalle encroachments: on, the ‘Revenue Survey: ,mouzas .Dighulia, 


Idil^Jangália and Tookra Gohalbari - No. 2-on thé east bank, on ` 


thouga "Mátiahatte ' ón the south, and. on, survey . mouzas ~ Khidder, 
Kathenga,. Kole, Habbaspur, Raneepur, . Laskarpur, and. Purbapara 
on thie wést, No exception was taken to the; Accuracy. of. the, map 


atid "report submitted by the commigsioner,.. and the, "Subordinate 
Jüdgé 'consequently accepted them as correct. On their: basis, taken | 


dlong with the voluminous, evidence on-the record, the ` 'Subordinate : 
Tüdge held that the lands in suit were comprised ; "within. mouzas `` 


Pürbápare, ' Argyola, Mehernagar, Gajansahar, or. Laskarput with, 
pära" Sonekalsi, Raneepur, - Habbaspur, , Kole, . Jangalja, Kathenga 
with- Matiahati, Gohalbari, and Majitbari, "Asabpur Qr Asurpara and 
Chùk Jangalia dnd Chuk: Gohalbari and. Dighalia. The. Subordi- 


nate Judge also found ` that mouza Argyola including. its para ` 


Mehernagar, mouza .Purbapara,.. mouza , Gajansahar. „ôr ‘Laskarpur 


with its para Sonekalsi, mouzas Raneepur, Habbasput, Dighulia, ` 


and Idil Jangalia appertain ‘entirely. to-estate No. 25, th&t eight annas 
of rhouza- Kathenga including, its ' para Matiahati, the, twelve. anrias 
of mouza. Kowabari and the eight annas of Javariapara - are. also 


comprised in-estate No. 26. and that the remaining’ eight annas of. 


Kismat /Kathenga including its para now, mouza, .-Mattiahattee, the 
'entire mouza Kole and, oadah known as “Gohalbari are ‘comprised 
in-estate No. 343 and the, remaining, four’ ` annas, of ‘Kowabari to 
estate No. 907. The Subordinate Judge ‘also held ‘that. the plain- 
tiffs had. failed to establish their alleged’ right to Majitbari and ta 
prove that it is a para, „of Gohalbari. Upon the question of limita». 


tion, the Subordinate Judge found i in favour of the plaintiffs except 


as t0, 8, ‘small portion. On these findings, thé Subordinate: Judge de- 
creed thé suits in part. “On the present appeals, the , decrees of the 
Súbordinate Judge have been galeng substantially: ont two 
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citir. . dicus namely; ^füist that! T aiit have failed to estáblish | 
rodii, H their’ title to the disputed lands! as: ‘appertaining’ ‘to Argyola,” Meher“ 
Sica ot Stns” SC s danga, Lasküipus; Kathenga ahd Gohalbari, and; secondly, aa tg 
for India i in Council claim i is. ‘batred. by limitation. ' ba HM ef Door e MARS 
: "io Neo : Al regards’ the: "quéstión ' of! title, ‘the case for the E 


oec S state’ Was that the’ plaintiffs must bel restricted to thé land ‘shown sas: 
Cow 4D inieltided within iheir permanently ' settled ‘éstatés'in “the” thak 'and- 
E Dit 2107. révénue survey. Amps: This position is clearly’ untenable? As: willy 
f "E pointed’ ‘out’ "by = “their” Lordstii ips "of ‘the ‘Judicial’ Committee: L3 
BL ágádindpa! Nath’ y! Secretary of ‘State (yy and by "this “Court. in 
i. d A^ se \ Ananda Hari Y ‘Secretary of State (2), if cannot be’ ‘presumed | as 
fo... 27 thaltter of” law that’the. state’’ of ‘things "déscribed in’ the thak af 
` per survéy ‘ihaps éxisiéd at thé time of. ‘the , permanant’ Settlement. Tie 
Wo rs question; what lands Were included in the. ‘permanent settlénient,- "ug 
Vas Ua question. of’ fact and hot of law which , may ' or’ may not be satis 
o NU pcs proved’ by Subséquent: stitvey maps; The: oriüs* tof provitig* 
> — that'any'patticülár lands were included ‘in the permanent settlement! 
sas ro of 1793. i8 clearly on those“ who áffitui that such wes the casé;*atid? 
ss v C the burden of ' proof is ‘not’ ‘necessarily shifted by ‘the production’ 
ao | on of the thak: and survey" maps showing that specific lands are ünélud- 
ed ira particular’ estate.” The’ “thak and ' survey ‘maps “are syalut 
KEN T able ‘evidetice of the staté of things at the time they were’ made,.’ but’ 
UTE dt dóes hot follow that they show ‘conclusively! what ` was the'state of 
bab “things at'the time of thé permanent settlement. In the case before” 
Us, it'Epfears that' at the time ' of the revenue survey maps, Beel 
: Kanilai and Argyola, Goyla’ Debu in the" north lay wholly Or mostly 
. be Ear ‘under water, but ptt thé'limits or these mouzas were showh in ‘the’ 
Bee. n eie S -revenue survey map 3 ; Ht further ` appeais that Argyola Goyla ' "Debu 
^S se s lay to 'thé-east of Héel Kamlai and that to the east of Argyola Goyla: 
Wangi C Debit: ‘lay on ‘the east’ "bank the ' mouza Meererpara, and to its east; 
mouza Argyola 6 of Tsdhsahi; and on "thé West of Beel ' Kamlai; lay the. 
village’ of Hatboyra on'the west bank, ‘ahd that between, Hatboyra. 
on, thé west and ‘Meerérpiara on the “east, f fidwed the main channel 


I um of thie-river Tamba,” and that a the river ran froili there south. 
D A NE siit ‘had’ bh” ‘its’ east bank, mouza’ Dighiulia,’ to’ the: south: 
pana E P SEE mouzah dil Jangalia ‘and. Tookra Gohalbari: No:: ‘ay 


both lying to ilie' south, "one after the other, of Dighulia ; ;'on thé 
west bank ‘of the ‘river’ ' opposite the ‘miduza, Meererpdra from thé" 
. north’ to-inouza "Tookra ‘Gohalbari* No. 2 to the south’ lay then the 
"s rr + Taguzas: Purbapita, Làskarpur, Raneepur, Habbaspar, Kathengs Bad. : 
Er "o igo) I. CR. ad Cale! api s Le Roo D A. 4a í í 
cL RES tur 1905-613 CF LLY. jae is 


1 


rot 


SM x 2 = 

Your XXXIV. cd a abo GouRE ^ ue 14; 
Khidder,from Torth to’ south, while between 'Kathenga and Khidde?  . emi 

on. the one side and Tookra Gohalbari-No. 2 on thé. other bank, lay ju; 


a portion of- mouzá Matiahattee, while the other portion of the last Gua ary Stato" 
named mouza was situate south of -Tookra Gohalbari No: 2 upto for Indía i in Council. 
Koriapukur to thé east ;" Matiahatte though’ shewn in the Mahalwar 2 Waied ; Aii, 
map. of 1857,'as within certain limits, seems to have been Partly Mookerjee, $ 
under water at the time of the revénue survey. The. case map — 
‘further sh&ws that the river "Jamuna flowed betwéen the mouzas on . 
the east and those on its’ west bank there and that Matiahatte was) 
‘the southern ' most - mouza'5 that ‘to the east'of Eüil Jangalia’ lay 
' the surveyed mouza Javaridpara, or Jararispard ; to its east lay 
‘ .miouzas Tookra Gohalbati No. 1 and ‘Chuck Jangalia, one-after the 

other, and that, to the east of , Chuck _Jangalia as well as of mouza ` 
: ‘Dighulia lay mouza Solóso Jangalia ; 5 mouza Kowapara or, Kowa- 
' bafi was: "also ‘guryeyed ‘at the revenue survey and lay east- of! 
Javariapara : ‘and Tookra Gohalbari No. 2 and'to the south of Tookra. 
Gohalbari ‘No. i Chuck ‘Jangalia and Sploso ‘Jangalia j mouza 
Rajnagar lay, according ‘to “the revenue survey, east of  Dighulia | 
and to the north or north east of Soloso Jangalia: The’ plaintiffs 
| assert,that portions of Argyola ' with its ‘para ' Mehernagar, . ‘portions 
of. Gajansahar Laskarpur’ with its para "Sonekalsi and | portions of 
mouza Kathenga with its para Matiahatte and of mouza Gohalbari 
with its para Majidbari and the entire mouza Jangalia ' were in the 
bed of the river Jamuna, at the time of the revenue survey, but 
were nöt, measuréd or shewn there, and. the plaintiffs wodd’ place : 
the abovenamed mouzas in the béd of the river between thé two 
banks, and they pointed out to the commissioner, the bed of the river 
as at that time as the sites; of these mouzas. Such then was the 
position of the river Jamuna—a deep and navigable public river— 
at the time ‘of the thak and revenue surveys. The question arises, 
whether’ the lands in dispute which at’ the time ‘of the thak and 
revenue ‘surveys were in' the bed of this public navigable river 
formed part of the river bed at the time of the permanent settlement. 
If they were, it is improbable in the highest degre that they ‘should 
have ‘been settled with ‘a private individual as included in his 
petinanently settled estate. „To elucidate the antécedent history 
of this tract of land, five sets of documents have been: produced: 
The first of these documents is a plan referred to throughout as 
Rennel’s map. ` This was made by Major Rennel as part of a survey 
which was conducted'by him between'the years 1764 and, 1773. 
'The map now under consideration is statéd to hàve been prepared 
abóut the year 1781. The map itself does not purport to ‘give’ the 
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boundaries of different mouzas nor indeed to define their position 
with any exactness. It appears that the map was prepared ;rather 
for the purpose of showing the. roads and: the waterways than of 
locating villages, and consequently the description and definition" .of 
the, different places is only necessary in „relation to the rivers and 
the roads. The second class of dqcuments consists of quinquennial 
papers prepared by the Revenue authorities from 1795 to:-1799 
under the provisions of regulation XLVIII of 1795. These 
contain information as tothe lands comprised in revenue paying 
estates in the district of Mymensingh and were clearly admissible. in 
evidence on the authority of; the decision in Shoshi Bhooshun v. 
Giris Chunder (1 ) The third set of papers is described as Hakikat , 
Chauhaddi Bundi papers which, as pointed out by the Judicial 
Committee in Haradas v. Secretary of State (2), are boundary. papers 
prepared by the Owners of the estates and submitted to Government: 
The precise purpose for which they were prepared in 182r cannot 


` be ascertained beyond doubt at this distance of time, but, this is 


clear that they were not voluntary. They were made, under Regula- 
tion 1 of 1819 read with Regulation V. of 1816, section 7, clauses.5 
and 8, ona Government form in pursuance of a Government request 
and to afford. the Government satisfactory information upon «the 
various questions to which they furnish answers inclusive of: the 
names of proprietors, the names and boundaries of mouzas, the 
local boundaries of perganas, the number and names of villages and 
estates, the articles of produce, the rates of rent, the rules and -cus- 
toms” established ` in each pergana and all like local information ; 
the duty to report to the Collector, the death of every sadar mal- 
guzar and the names of their heirs clearly implies an authority if 
not obligatiore to keep a record of the names of proprietors in 
possession. The fourth document i is a map prepared in 1831. by 
Lt. Wilcox., The fifth document i is a map prepared for, settlement: 
purposes by one Sambhu Charan Singh in 184e, six years- before 
the revenue survey map of 1851. Ifnow we recall the fact that 
the decennial settlement made in 1788. was transformed into, -the 
permanent settlement i in 1793, it is manifest that we have materials 
for a fairly continuous history of the disputed locality for, a. period 
of seventy years from 1781 to 1851. The general features of the 
locality may-be visualised with fair approach to accuracy by the help 
of the two imaginary sketches or hand sketches which have been. 
drawn up by the parties on the basis of the information derivable 
from the quinquennial, papers and the Hakikat Chauhaddi papers. n. 


pi (1) (1893) 1. L. R, 23 Calc, 940., 9 , i2) (1917) 26 C L. J. 590. 
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^. In view of the decision of the Judicial Committee in Haradas v. Civit, 
‘Secretary of State (1) which reversed the decision- of this Court in -1921. 


‘Secretary of. State, v: Kalika Prosad (2), there: can: now be no Secretary of State 
question as to the propriety of placing reliance upon such hand- for India in Council 


sketches. The boundaries indicated in the two classes of revenue Wazed Ali. 
papers ‘do help the Court to form an idea of the relative situation of icd 3 
the. mouzas and to fix the location of their external boundary, — 

taking them in the aggregate. The circumstance that the mouzas i : 


do:not form an absolutely compact: block does not necessarily 
vitiate the method of investigation which met with the approval of 
the- Judicial Committee in JHaradas v. Secretary of State (1). In 
the.case before us, the mouzas are sufficiently proximate to justify 
the application of that method, and we are of opinion that the 
handsketch prepared on bebalf of the plaintiffs 'approximates more 
closely. to the ‘actual relative situation 'of the Mouzahs than thè 
handsketch prepared on behalf of the defendant. ‘After examina- 
HOn-6f Rennel's map, Wilcox's map and Sambhucharan Singh’s map 
withithe help of the handsketches prepared on- the basis of the 
information derivable from ‘the quinquennial papers and Hakikat 
Chatihaddi: papers, we have arrived at the conclusion: that the in- 
ference "ürawn by the Subordinaté Judge is correct. According to 
Rennel’s ‘map, the river Brahmaputra used to flow in its main chan- 
nel; through what is now known as the district of Mymensingh, and 
one of its branches—a much smaller stream than the main channel— 
flowed through the tract, which -became subsequently known fs the 
districts" of Bogra and Pabna this branch. bore.in its upper 
‘course, the name of Jenai and in the lower or southern portion, / 
the name of Jamuna ; another river used at. that time to pass 
through the two districts of Bogra and Pabna, and it had three 
names'in its three different parts; at the extreme north, it was 
known as the Bangala river, in the middle, as the Ichamati, and in 
its lower part, the Konai ; the Jamuna or the Jenai and the Konai 
were connected with each other by a small streamlet joining them 
near a place called Nalthi, but the Jamuna and the Konai were 
separate rivers and used to flow parallel to each other but at a dis- 
tance one from the other ; the two rivers were about 8 to ro miles 
apart. This Konai was not therefore a branch of the river Brah- 
maputrazat that time. Even if it was a branch of the Brahmaputra, " 
Konai was a separate stream from Jenai or Jamuna, and there is 
nothing in the record to show that the Jenai or Jamuna was at any 

time known as Konai ; from Wilcox's map, no doubt, it TENE 


Q) (191 26 C. L. J. 590. m (1910) 15 C. E J. 281, 
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an. , out into two. branches, ata spot much: ‘above Serajgunge, andthe . 
. | Gar in Rif-cuncil -Nestern.of the-two branches Wasg- known- as: “the, Konai-; sothigbiftir- 
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- that a river which: was at the-time apparently the main, channel n0f 


: the, Brahmaputra; bore ‘the name. of-Jenai, and that-it, had:stread 7 


. cation bega Kat P spot much: higher. uup-streain,. from" where-the 


'Eonsi of Rennes map, was -conneeted With the. Jamuna: “and: at a. 


by 


` Naksa Konái can be located ; B bésides, Wilcor's, $ river : Jenaiybore: | 
“the name of Jamuna: at. its'so.itherri extremity 5. so, Wilcox’si jenai..- 


; or Konai was not’ the Konai-of, Rénnel or of the Hakikat Nakias. 


-A, comparison; of: the . Survey . map with the ‘other _Mapsiigoes. - 
to show, that. the, river. Jamuna did, not ; flow, Over; thé disputed > - 


:slands_at the, time: of ‘the, „permanent settlement. : The'map - prepared 
by Sambhücharan Singh.on behalf. of, the Government shows ‘that 


the” river Jamuna used to. flow’ east of Asli Kowapara and east: jof:the TA 


newly, formed, chur and east of Dig! hulia ; both Dighulis and- Kopa- : 


‘bari or’ Kowapara were. surveyed at. the, Revenue Survey whenz the 


>. river, Jamuna ` was flowing, wêst of :Dighulia, and Kowapara ;* son ‘the 


bed.of the. iver Jamuna, at -the time- of the Revenue Survey:in 
“18525 53, yas, not its ‘bed-in 1845; but.the river had moved after 1845; 
westwards to its position in 18 35a: 53 ; then, we have got LieutéfiantsVal- 


, Coxs, map and it. shows the river running east of Kowapara and Shaha- 


pur and.at.a distánce to the, éast:of ;Karigpukur ; at-the time.of Sam- _ 


bhu- Sings. map, the rive had-thrown up churs east of- «Kowapara, 
and, so, gt had at “that - -place- shifted or shrunk. a -little towardsrthe 


. east.frómzits- position at. the; time:of Wilcox's map of- 1830-314 “Phen 


Wilcox’ s map’ showScthat Argyola lay ata distance. to the west + ofithe.- 
river, and near-aismall stream flowing into it ; now. according/to:the , 


Hakikat. Nal&as. of.1826ar. the; river. Konai: ran. between Argyola S 


- Mehernagar to; the east and - "Purbapàra ; ito- the west ;'-so, it; flowed 


west of Argyola:; -but, the, riyen, Jamuna or, Jenai of Wilcox: flowed’ 


- tO; the east of Argyola and ata distance from it, so -it did not flow 
between Argyolaí, jto.the east nd: Purbapara to the wést, .and soothe 
Konai of thé, Hakikat Naksas did not at. the time, (.1830:31 form 


‘patt of. -bed: of: the river Jamuna. „òr Biahmaputia ;. the Konai-of ^ 


Hakikat: ANaksa passed ; between Argyola and Purbapara but: did not 


pass ‘through or ‘never Kotvabari; and sa, iL could «not::be the: river. 


Jamuna or Jenai of, Wilcax’s map., Thus we; get it, that. in.. 1830431, 


the ;river Jamuna. or "Brahmapütra.. ior .Jenai did: snot flowsover: the. 
lands over. which, it. flowed -i in- 1852-53, but passéd. over: Jands**lying ; 
at a distance; -to- thein east; fherofróm. Rerinelis. map Wer get'it that. 


. et 
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: Crivé-Jamuria- flowed at a distance of'8 or ro miles: to the cast ; the wit. 
.idfoüzas Jin dispute: are- much nearer toc Belkuchi. than to the river agat. 


Jamuna of Rennel's map, but there is' no ‘mention. in. Rennel's. map Secretary of, State 
_“Tofidny.stiver órisatérway. over the tract.that was‘covered by the lands for India i in. Council 
, &diowaiir dispute « and-lay between. these .twó »rivers.'. -At thel time of Wazed Ali. 

= = the: Revenue Survey, the river: ‘Konaj of Rennel’s . map was existing, di rm F. 
- _StHodgh as a small streamy and ‘it still : passed "by: -Belkuchi, "and the 
— *Sutvey Şheet map shows that a small'stream or: channel connected 
“itbat Konai with:the Jamuna.at'the’time, and that it passed through 
' &Orheár Purbapára mouza where it joined the Jamuna; the Sheet 
ñap also: shows’ that a similar streamlet- issuing.-from the river 
bJamuna north ‘of Laskarpur, and after passing westwards, took a. 
southerly course, and'.passed .on. southwards, past mouza’ Kole, 
leaving it to the east. Inthe Hakikat handsketches, filed’ by the 
parties; an'arm of the river: Konai is shown ‘passing. west: of. Kole, 
-cantd“according to the Hakikat "Naksa: papers; the river Konai also 
2 passed through: Laskarpur or between it and Purbapara to the north. A 
3/The-plaintiffs urged. thatithe river Koraiofthe Hakikat -Naksas was ~ 
. tassmall-off-shoot of the Konai of Rennel’s map and that the -portion 
' A oftit that, had. formerly passed between Purbapara and Argyola, had 

-igot-engulfed in the big “current of the: river- Jamuna" after it had 

-smoved from east to-west from its position in* *1830-31 to its bed -at 
"the time of the Revenue Survey in: 1852-53 ; = they farther: urged. 

thatit: wasa very small stream’ and nota deep or navigable-river 
. siandiwas part of the property of the ownêis of the mioumseon its 
z'bütiks. “We are of opinion that this:-is the correct view to take of 
z;the case" There’is no mention of any river betweeri the Konai and 
` czthe:Jeriai in ^Rennel's : map and - Wilcov's map'does not shew that 
í sithe Tiver Jamuna! or Brahmaputra ` used to flow ovef:the lands now 
xim. suit, but it ran at-a distance to the east ; on the othér-hand, it is E 
a:Clear-that'the'bed of thé. river at the'time of the "Revenue Survey, f 
vWasmot its bed in 1845,-and that in 1830+>1, the river’ flowed very 
a. near its bed'of 1845 If there had. been any- deep. or navigable 
— between: the -nioitzas - claimed ^ by the plaintiffs; mention- 
iz would. certainly have been: made- in any of the available maps of 
: Rennel, tof Wilcox- -and, of Sambhu;- but there. is-not:the’ least, ‘refer- 
ence to any such thing "in anye -of them. + Considering these and ' 
r-Other:niatters we are of opinion that the evidence in the case shows 
_ sothat-the lands-in dispute were comprised. “in ‘the imouzas : mentioned 
gnin the, plaint and the two or three other mouzas stated: above... We 
- grmoay add that the -river - :Konai. of Hakikat Naksas, did- not pass 
3 sAnegr or: through ‘the 'soüthern- mouzas- of'the:said Naksas; ‘and the 
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Civit. mouzas Kathenga, with para  Matiahatte, Gohalbari with «para 
1931. Majidbari, mouza ‘Jangalia,. Asabpur or Asurpara, chuck: Janga- 
ash anah 


Secretary of State lia, chuck Gohalbari and Dighulia formed in 1820-21, a compact 
tap raga if Council tract between Bhangabari, Chote Dhul, Khidder and Chapra to the 
Wazed Ali. west and Ranjagar and Soloso Jangalia to the east ; in that year no 
Mookérjee, Ph river passed through this tract; éven if the river Konai of the 
o — Hakikat Naksas were held to be the river Jamuna or any other pub- 
lic river, the.portion of the disputed land, lying betweęn these 
two. western and eastern boundaries and forming a compact whole, 
must have formed part of the mouzas lying between them, as. 
mentioned in the Hakikat Naksa papers. In fact, it is clear that 
in 1781 Konai was a small river distinct from the Brahmaputra and 
several miles distant from it: in 183r Brahmipatra or Jamuna had 
moved westwards, and in 1845 had overflowed the lands now in dis; 
pute. There is no foundation for the! suggestion that the, Konai 
itself was a public: navigable river at the time of the permanent 
c settlement. In this connection theobservation of the Judicial Com; 
- mittee in Hasadas v. Secretary of State (1) may be repeated, that 
there is no copy of the sanad grant at the date of the permanent 
settlement, nor of the kabuliyat nor indeed of any intermediate 
documents affecting the title; but this is rather the misfortune 
than the fault. of the plaintiffs, Importance also cannot be 
attached to the areas of the mouzas as mentioned in the.quinquen- m 
nial papers ; there-is nothing to show that at the time of the pre- 
paiatian ef the papers, there was a public survey according to which 
the areas of the mouzas permanently settled had been ascertained. 
Besides as was pointed out by the Judicial Committee in ZZarudas v. 
Secretary of State (1) if in fact, the boundaries are proved to include 
an area far gre@ter than that referred to in the returns, such  miscal- 
‘ culation or misrepresentation cannot defeat the title to the estate. 
As the Subordinate Judge has pointed out the evidence in this-case 
leads to a conclusion which is in conformity with a statement in a 
well-known work of authority (Hunter's Statistical Accounts of. Ben- 
..gal Vol. VIII page 141). Secretary of State v. Shanmugaraya (2).5, 
Zn re Drackenfels (3). It is stated there that in 1811 that is, about 
thirty years after the publication of Rennel’s. map in 1781, the 
change of course of the river Brahmaputra had begun to be effected. . 
Rennel’s ‘map shows that there was no public, river just near the 
lands in suit which lay ata short distance from , Belkuchi on or near 


(1) (917) 26 C. L. J. 550. 
(2) (1893) L. R. 20 Ie A. 80; I. L. R. 16 Mad. 369. 
(3) (1899) J. E: , R, 27 Calc, 869. ; 
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theirivér Konai of Rennel's map ;- Wilcox's -map shows that in 
1836/31 the’ river Brahmaputra did not flow over them. The 
change in the -course of the- Brahmaputra cons quently took place 
séveral-years after the permanent settlement *of-1793. ‘This tends 
tô support: the plaintiff's case that this. tract “was dry land at the 
timé-of the permanent settlement and the lands must consequently 


‘have at that time formed ‘paft. of. the mouzas pointed out by. the 


plairitiffs to the commissioner evén though.they may have been in 
part in the bed of the: small. rivulet Konai, We-accordingly affirm 
the’ firiding of the ‘Subordinate Judge that ‘the lànds in suit were 
comprised within mouzas Purbapara, Argyola, - Mehernagar, Gajan- 


“sabar alias : Laskarpur with para Sonekalso, Raneepur, Habbaspur, 


Kole, Jangalia, Kathenga with’ -Matiahatte, Gohalbari and: Majid- 


' bari, Asabpur or Asurpara and chuck Jangalia and: chick Gohal- 


bari and Dighulia, and’ that the bed of the. stream Konai of Haki- 
kat Naksa was part of the mouzas through which it passed. We 
also ‘affirm the finding of the. Subordinate Judge that mouzahé 


: Argyola’including ‘its para Mehernagar,;mouza Purbapara, mouza 


IM 


' any title to any of the lands in suit. Tt is not necessaty to restate 


Gajansahar known as -Laskarpur with its--para’ Sonekalsi mouzas 
Ranipur, ‘Habbaspur, Dighulia and Idil 'Jangalia appertain in 
entirety to estate No. 26, and 8 ‘annas of mouza Kathenga (kis- 
mat)'including its para Matiahatté, surveyed as a-mouza, anda 12 
anras of mouza Kowabari and an 8 annas of Javariapara are com- 
prised in thatsestate, and that the remaining 8,annas of kismat 


. Kathenga including „its. para, now, mouza Matiahatte, the® entire 


mouzas Kola and Noada, küown as Gohalbari, ‘are comprised in 
estate No. 543 and the remaining four annás of Kowabari to the 
estate No. 907. The plaintiffs in each suit have got rights to thé 


thosé mouzas. The plaintiffs have got no right to Majidbari and 


haye failed to prove that itisa para of Gohalbari; they also have 


been unsuccessful in proving acquisition by adverse possession of 


< , the’evidence.on this part ofthe case which has been-analysed- in 


mintite detail with great accuracy by the Subordinate judge. The 
suinmary: of the evidence as given’ by him’ has been subjectgd to 
sctutiriy in évery particular and has not disclosed any’ flaw or error. 


© We hold accordingly thatthe finding of the pubordina le ‘Judge upon 


the question of title cannot be: successfully challenged: E 
The question of limitation has been argued from à two-fold point 
of view, namely, first, "that the plaintiffs have failed to prove posses- 


"sion or dispossession within twelve years of suit, and. ‘secondly, that 
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r 


- extent stated’ in the ‘plaint, in- the lands in dispute included in. . 


India in Council 
Waxed, Ali. 


Mook irjee 3- 


DET B 4 . 
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Cwi - (the plains in suit No. -10 - is not. entitled to the "benefit of' either 
ee 7 
193i: Art. 140 of 144 of the Schedule of the Indian: Limitation Act. In 


Secretary of State’ OUT Opinion, neither of thésé -contentions is well-founded. As re-, 
for India ta Connel gards the first branch of the argument, it is pldin that the view ‘taker’ 
Wareg- “alls ~. by the Subordinate Judge must be upheld upon the authority of the 
decision’ of the Judicial Committee in Secretary of State jor India FA 

Krishnamoni Gupta (1), which ovér-ruled the case of Kally Churn’ - 
Le . Sakoo-v. Secretary of State for India (1), decided by a Full Berch’ 
d of this Court in. 1881. «Lord Davey relied upon thé earlier - dedision 
7. of the Judici Cominittee in “Ager cy. Co. y. “Short (3): isup: 


mu 


Mooherjan,. 3: 


the vis major of the’ floods, the constrüctive possession of the land. is. >` 
‘in: the: true owner ; H in: ‘other words, “the "land: after subtiersion be- 
. comes derelict; and’ so long as it' remains “submerged, no title can be 
=> : "7^ made: against; the true owner. The Subotdinate ' Judge has’ cérredtly 
MAU held óR the evidence “that, excépt as, regards a small portion Char 
Bell specified in-his judpiient, before. the defendant . could acquire, i 
title by adverse. possession for the statutory period, the - lands both of = 
Chat Sahapur and Char Bell became’ submerged in 1877, ` 1891 and. : j 
“1967 30 as, to: intérrupt the adverse ` possession,’ “and the: present suit ean) 
has been instituted within twelve years from the ‘date of the last eei s 
gence. The Subordinate Judge has also correctly applied the’ fest 
- as to the, natüre ‘of. the possession required in an adverse" possessor of c 
waste lands sufficient to take the title out of the true owner. Such i 
possessor must be, as stated; by. Lord Robertson in Radhamont v. À 
" Collector. of Khulna (4), adequate in ‘continuity, in publicity, and in 
. extent of area to extinguish thé title of the rightful owner. See-also 
Jogendra Nath v. Baladeo (s). "To the same effect is the judgment 
of Lord Sumner in Basanta v. Secretary of. State (6)-where it was 
pointed out that no ‘tational distinction can be drawn between cases, Tto 
. where reformed: land is after afew. years again submerged by the- | de 
flood for a- time; and cases "where the -re-flooding is seasonal andi” ] 
occurs for several months in ‘each year. Both these contingencies m 
havé, as the-Subordinate Judge correctly finds upon the evidence, ` ` 
happened in:the. present case: Consequently, when the land was 
- : a ‘whether for a Palak, of years: or r only for a season, 
(3) GcoaYL. R. dg L. A: 1045 1. E. ay Cale. 518. ee of 
(2) (1881) 1. L; R. 6 Calc ,725- (3), (1888) 13 App. Cas. 793.. 
_ (4) (1900) L. R. 27 Vl. A. 136; 1. LR. 27 Calc. 943. 
(5) (1907) 1 L. R . $5 Calc E 6 C. L. J. 735; 12 C. W. N. 127. 
° (6) (1917) Le R. 44 l. A. 10431. T R. «di Calc, 858; as Crh, J 487 
(7) (1214) 20 C. L.J.56397 77:7 i 
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the , possession of-the Goyernment determined, and -while it remained 
submerged, no adverse possession could. be deemed to continue so as 
to be available towards the ultimate acquisition of title by the Gov- 
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Secretary of State 


grnment against the true owner. -As regards the- second- branch of for nu in Council: 


thé ‘argiiment on the question of-limitation, it is equally plain that 


thé Subordinate Judge has correctly decided in favour, of the plain- gr 


tiff. “The plaintiff in suit No. ro relies on two circumstances, 
nä mely, first, that she isa purchaser froma purchaser at a sale for 
arrears of revenue held on,the 28th March, 1898, and time does not 
ruf Against her from before the date’ of the revenue sale; and, 
secondly, that as her predecessor in interest, her mother-in-law had 


- , an interest for life only, time runs against her only - from: the date of 


the’ términation of such life interest, which took place within - twelve 
yeats ‘of the institution of the suit. Both these contentions are well 
] founded. As regards the.first contention, . reference need be made 
only" to the case of Surja' Kanta v. Sarat Chandra (1), where the 
Judicial Committee ruled that in a sale held under Act XI of 1859 
: ‘what'i is:sold is not the interest of the defaulting c owner which is deter 
mined 4 on the failure to pay the Government assessment but the interest 
: ofthe Crown subject to _the payment of the Government assessment, 
- and, therefore, the period of limitation for adverse possession against 
the purchaser at such a sale only commences to run, fromthe date of 
thé sale.. See also Bilas Chandra v. Akshoy Kumar (2). As regards 
the second contention, it is'clear that the plaintiff is entitled to the 
benefit of Art. 140 of the schedule to the Indian Limitation act which 
provides that a suit by a remainder-man or reversioner for possession 
of immovable property may be instituted within twelve years from 
.the date when his-estate falls into possession. The plaintiff has 
proved the deed of agreement dated 6th September ,1865 between 
her husband and his adoptive mother, which was construed by this 


^. Court in the cases of Dinamoni v. Elahudad (3), and Dinamani v. 


Elahadut (4). According to its provisions, the mother-in-law of the 
plaintiff ' ‘(the adoptive mother of her husband) was to enjoy the 
propérties of ber adopted son for life ; she was also: to enjoy for life 
such "iftimováble properties as she might acquire out of the ‘profits 
of the properties of her adopted Son in her possession, and there is 
rio doubt that "e mother-in-law of the plaintiff purchased the fhares 


(1) (1914) 20 C. L. J. 363. 
(2) (1912) 15 C. L. J. 436; 16 C.,W. N. 189; 
(3) (1903) 7 C. W. N. 678. 
(4) (1904) 8 C.:W. N. 843. 


Wazed Ali.’ 


Mosherjee, 7, 


| Secret of State 
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Wazed Ali. 


— 


` Mookerjee, F.” ; 


B er cannot be deemed adverse against: & person not entitled to: be'in .-- 


S “CY (1907) 34 C. L-J. 129. 


` inestates Nos. 26 and 348 out'of such profits. ^ Now, the husband 
“of thë plaintiff died on the 27th April, 1887,'and her mother-in-law 
died on the 26th February, 1990; the present suit was instituted.on 


‘the 29th March, 1910. Iti is thus plain ‘that the plaintiff became en- on 
` titled to possession only after the determination ‘of the limited or parti- 
‘cular estate held by her mother-in-law, whatever its precise nature . 


` might have been, ‘and that. estate did’ not fall’ into possession until 


we 3 
her death, which, DA we havé- seen; ‘took - place. within twelve years f 


- before the suit. Art 142 cannot apply as the plaintiff ‘was néver, in 
. fact dispossessed ; nor can Art. 144 apply, as possession ofa tréspass- 


| posséssion at that fine: "There i is tus no, bar. to ‘the ‘application: of 
Art. 140, and'if that article ‘applies as we ‘hold it does, the suit'is 
. not ‘time-barred. ~- The “view ‘we. take ‘is in accordance with Tui 
. adopied: by this Court i in Promotha ‘Nath v. Dinamani, (1). ` 
The result i is that in each "case the decree made by the Subàr- 
dinate Judge i is confirmed and-thé appeal is’ dismissed with costs. 
The cross-appeal i is not ‘pressed’ "andi is. dismissed without costs, 
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Before Sir Asutosh Mookerje, Knight, J udge, ‘and Mr. Justice Panton. 


i: . | . GOPAL KRISHNA NATH : Civit, 
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Hjectment— Tenancy created under decree: on eene Pyowirion jor ejociment, 
" - legality of, test of—Relief against forfeiture—Executing Court 
The legality of a provision for ejectment is to be tested in the light of the 
rules formulated in the Bengal Tenancy Act, even though the provision originally 
appearing in the petition of compromise has been incorporated in the decree. The 
Court will not, in such circumstances, assist the decree-holder to achieve. his illegal 
` purpose iù defiance of expresa statutory prohibition : Huddersfield Banking Co. 
Ld. v. Henry Lister & Son (1) and. Wentworth v. Bullen (2) referred to. 
When a tenancy is created hy virtue of a decree on” compromise, for a period 
—of nine years to be held at a certain. annual rent, the tenant is Hable to be ejected 
only in accordance with.the provisions of the Bengal Tenancy Act and not In 
accordance with the provisions of any contract between the parties to the con- ` 
trary. . 
The circumstance that a consent dens fias been passed on the basis of 
a compromise, does not oust the jurisdiction of the Court to grant relief against 
forfeiture, and the Court must determine whether, oa equitable grounds, relief 
coü'd have been granted against forfeiture, if it had been called upon to enforce 
the agreement itself : Kandarpa v Banwari (4) referred: to. 
It is competent to the Court to grant relief against forfeiture in execution, 


Appeal by the Defendant. 


PS ES 


Application for execution' of decree for ejectment. $& 
The material facts appear from the jugdment.. 
Babu Subodh Chandra Roy Chowdhury for the Appellant. 


Babu Rames Chandra Sen for the Respondent. * 
LY, 

The judgment of the Court was delivered by 

Mookerjee, J. : This is an appeal by a judgment-debtor against Jul, 28. 
an order for ejectment passed in execution of a decree. The decree 
was made by consent of parties on the goth September rọrọ. A 
petition of compromise was filed on that date and a decree was 
drawn up on the basis thereof. Most but not all of the terms of the 
petition were incorporated in the decree. Under what cifcums- 
tances, some of the terms were “mitted does not appear from the 

* Appeal from Appellate Order No. 46 of 1921, against the decision of B. Sen 
Esq. Additional Judge of Noakhali, dated the grd January, 1921, affirming that - 
of P. C. Roy Esq., Munsiff of Lakhmipore, dated the 22nd June, 1920. 

(1) (1899) 2 Ch. 273, (2) (1829) 9 B. & C. 840 ; 33 R. R. 353. 

(3) (1920) 33 C. L. J. 244. : 


Hari. 
Mookerjee, : 9. ` 
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récord. Under the decree, the plaintiff, now the respondent, settled 
with the defendant, now the appellant, an øsa? raiyati interest 
in 2 annas 5 gandas share:of the lands then in dispute, at an annual 
rent, of Rs. 40, and for a period of 9 years from 1326 to 1334 B. S; 
The defendant undertook to execute a registered | osa£ raiyati kabu- 
liat in favour of the plaintiff within two months from the date of the 
decree and also to pay rent in accordance with law. The ‘decree 
further provided that the defendant would pay to the plaintiff a 
sum of Rs.. 150'as rent for the years 1322 to 1325 as also Rs, s'as 
cesses making an aggregate of Rs. 165, and-that such payment would 
be made within 2 months from the date of the decree. Ina $ubse- 
'quent clause, it was stated that the defendant would not be able to 
cut down trees on the lands in suit, and would neither be able to. 
alter their shape in any way nor dig any earth from them or do any 
act prejudicial to the plaintiff nor be able to transfer them or get any 
substitution of names. Then followed the provision that if the 
defendants violated any condition of the compromise, they would 
be ejected from the lands in suit. The decree-holder made the 
present application for ejectment of the defendant on the allegation 
that the kabuliat had not been delivered within the period stated 
nor-had the arrears of rent been paid within two months from the 
date of the decree. The defendant alleged that. the sum had 
‘been deposited in Court within the prescribed period and also that 
the kabuliat had been transmitted to the decree-holder by post, The 
Courts pelow have toncurrently held that the judgment-debtor had 
not complied with the terms of the decree, and, in this view, have 
directed that the defendants be forthwith ejected from the land in 
execution. We aré of opinion thabthis order cannot be maintained, 
It is plain, that -a tenancy - was created by virtue of: the 


- decree-for a period of nine years from 1326 to 1334 B. S., to be held 


at an annual rent of Rs. 4o. The defendants were consequently 


. liable to be ejected only in accordance with the provisions of the 


Bengal Tenancy Act. : As prescribed by sub-section (1), clause: (e) 
of section 178 of:-the Bengal Tenancy Act, nothing in any con- 
tract between a landlord and a tenant” made before or after-the.pass- 
ing of the Act, shall entitle a landlord to eject a tenant otherwise 
than if accordance»with the provisions of the Act. No doubt, the 
terms of the contract betwee the parties have been incor 
porated in the decree made by the Court. But, as was pointed 
out by ‘the Court of Appeal in the case of Huddersfield 
Banking Nak Aga Ltd. v. Hoy Lister and Son (1) the real 


(1) (1895) 2 Ch. ag- ” 


O 7 | $ i. "s ae 

` Vor pa "^.  HiGH' COURT.. 
inith. “of the” ‘matter - ds that a ` consent lode is a mere creature ` Civic. 
of the" agreement, - and: if: greater sanctity ` were attributed to 1gar. 
it than to the original agreemént itself, it would be to give the Tu 


branch’ an existence which is independent of the tree. To use the 
7 language: of Kay, L Ju. ^A consent order is only an order of the r Hari. 


Court carrying “out an agreement between the’ parties.” The same : Mookeriee, 5 d 


idea ‘was expressed in different terms by Mr. | Justice Parke in 
Wentivorth v. Bullen (1), when he sáid that’. the contract of the 
. parties is “not the less a contract, ‘and subject to. the incidents of-a 
`. contract because there is superadded the command of the Judge. ~ 
| Consequently, the legality. of the provisión for ejectment must be 
- tested in the light of the rules formulated, in the Bengal_ Tenancy 
Act, even though the provision originally appearing in the petition 
of compromise has been incorporated’ in’ the decree,- The Court 
` will not, in such’ circumstances, assist thé decree-holder -to achieve 
.his illegal purpose in defiance of express statutory prohibition. j ` 
"Apart from these considerations, it is plain that ‘this-is pre- 
` eminently a case in which, assuming that a forfeiture has been 
incurred, the Court should afford relief against the forfeiture. That 
' itis competent to the Court to grant such relief in execution is 
clear from the judgment of this Court in the case of Kandarpa ag v. 
Banwari Lal Nag (2), where the cases on the subject including the 
earlier decision in the case of Surendra Nath Banerjee.v. Secretary of 
State for India in Council (3), will be found reviewed. The gircums- 
tance that a consent decree has been. passed on the basis ‘of a conr 
promise does not oust the. jurisdiction of the Court to grant relief 
against forfeiture, and the Court must determine whether, on equitable 
grounds; relief could ‘have been granted against forfejture, if it had 
been calléd upon to enforce the agreement itself. In the pecus 
case, it-cannot be maintained that the’ time mentioned, . namely, à 
period of two months was'ofthe essence of the contract. Besides, 
it cannot be disputed that the tenant has substantially peformed 
- what he was required . to carry: out under the terms of the com» 
promise. . He has deposited the money in Court and ‘the sum may ` 
be. withdrawn by the decree-holder at his choice. The tenant has 
also transmitted by post the kabuliat to the landlord. Our attention 
however has been drawn to the fact that the kabuliat does not 
incorporate one of the terms originally intended to be inserted 
therein ; namely, the clause which would entitlethe tenant to ask 
for renewal of the-lease after the expiry of the prescribéd term of 9 


an (1829) 9 B. & C. 840 ; 33 R. R. 353. 
(2) (192€) 33 C. L, J. 244. , (3) Gaie 24 C. W. N. 545. 
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years. It has been explained on behalf of the appellant, that this- 


H 


c 


AN 


term was not incorporated because it might cieate a difficulty in the "te. 


' registration of the agreement as an under-raiyati lease. Itis anyliów" 
plain that the omission to insert this term, which’ would have’ opera- 
ted to the benefit of the tenant alone, has not prejudiced . the land-, 
lord. 


In thése circumstances, we are of opinion, that a valid tenancy 


for 9 years was created by the decree, that such tenancy is still in Hi 


operation, and that the tenant cannot. be ejected in exécution of. 
the decree. : E i . 

The result is that this appeal is allowed, the order of the District 
Judge is set aside and .the application for execution is dismissed 
with costs, in all the- Courts. BU 


Ye assess the hearing- -fee in this Court at one gold mohur. "hs 


A, T, M. ; ; v Appeal allowed. 


Before Sir Asutosh Movkerjee, Knight, Judge, and Mr. 
Justice Panton. s 


RAJA JYOT KUMAR MUKHERJEE 


; V. 
JADU NATH BOSE AND ANOTHER.* 


Evidence, admiss bility of — Evidence Act (1 of 1871), section 99 —Evidence as to 
meaning of aterm—Term ordinarily wnambiguous— Extrinsic evidence of 
usage, if ad m?ssible—Inmprofer reqeciton of evidence by trial Court —Appel- 
late Court, duty o/— Cil Frocedure Code (ie V of -1908), O. 4t, Rr. 
27(1) (a), 28, 29 ` 


Various words i in written documents. which prim: facie present no ambiguity, 
may be interpreted by extiinsic evidetice of usage ; and their peculiar meaning, 
when found in conncction with the subject) matter of the transaction, has been 
fixed, by parol testimony of the sense in which they were usually received. 


* Evidence is admissible to show that: the term (Ad: (San) did not signify the . 
Bengali year which commences on- the-firat day of Baisakh and ends on the last 
date of Chaitra but a different period specially applicable to jalkar tenancies as” 


stated inthe written sti tement. 


‘ 


> * Appeal from Appellate Or'er 1 No 157 of 1920, against the decision of Babu 


L al Bihari Chatterjee, Subordinate Judge of, Hughli, dated the roth March, 1920, 
reversing that of Moulvi Aldul Koaligve Muntiff of Suan dated the aoth 
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. Indian Evidence Act. ~~: 


Pa 
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The”. cilcumstance that evidence has been impropeily nci, T al 
“The. le of 


Court, does not justify-a feyersal of the decree made’ by that Court. ; 


' Civil Procedure! provides fn. ‘order "t, rules 37 dy (23-38; 29 “the: imettiod to be. 


followed i in a cise, of this description; It is open. “tol ‘the Judge: of the: ‘appellate! 


Court ‘either ‘to, take the evidence himself or Fo ; direct the p imary- "Court to take: - 
| the evidence! and' to send. if to the appellate Court. for consideration. ME 


peel by the Plaintiff. | gi uc XN e 
‘Suit for giectiment and niesne ‘profits, "EG EON E E 
^ he material facts appear from the judgment. ^ . ore 

i E Babu Rupendra, Kumar Mitter for: the “Appellant "S 

^ Ne “One, for the. Respondents. ee naja ates 2G 


The judgnient of thé Court was: delivered by e 


Mookerj 66, J.—This i is an appeal 'fiom an order. of rèniand' madé 
by the lower appellate Court in a suit for ejéctment ‘and’ niesne pro- 


fits, The subject-matter of tlie litigation i ii the- -right of fishery i in a. 


tank let out by the plaintiff tó the defendants’ on án Yearly 3 rent of Rs. 

18. Thé kabuliyat ‘exécuted by the tenants ‘stated, that the” tenancy 
would last for a term of 9 years from 1316 to 1324 (aa). The plaintiff: 
instituted ihis-Suit on the allegation t that (he tenancy Had’ terminated 
and yet tlie defehdants were in occupation. - -The Court of fist instance: 
decreed the suit. Upon appeal’ the Subordinate Judge” has reversed 
that decision On the ground “that evidence legally . admissible ad” 
been erroneously excluded by’ the trial: Court. iti appears. that in the” 
sixth’ paragraph- of the written statement, the’ “défendants’ allege that 
the year in respect of jalkars ‘begins from thé. “commencement ‘of the 
rains, that is; from,thé month of Asar, ‘that the term ‘of yearly’ ‘settle- 
ment subsist till then, “that ola" fishies’ are caught till’ “that. time 'and- 
there is right to catch and take the same ; and that, - according to this 
practice, - ‘settlement of the disputed jalkár x Wasi ‘taken i in : Sraban, 3 1 31 16. 

1325. „The Court Of first | itistance ` ‘held’ “that, the" expression, usèd” 
in the contract was ‘unambiguous’ and, that oral: “evidence was not. 
adinissiblé “ to’ show‘ that’ the” expression” 34 (San) ‘eat, not the. 
Bengali’ year y “which Gommenced om the first day of Baisakh ‘anid’ ends | 
on the last "dày c of” Chiitra,' but another period which ‘conithénces® in 
Srabun ‘and ends "in “Ashar, “The Subordinate’ judge" “has™ ‘Hela’ that? 


evidence was, admissible to. show that ` thé teri hi (Sait) Tias, vy 


custom and ' usage; & special "meaning in^ ' confection" with’ tenancies 
of fisheries, In our opinion,, the, view taken, ; (by: the Subordinate 
Judge on this point is correct and is supported, by, section 98. of. the 
cS ee 
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. Itis vell settled that various words in written. documents which 


prima facie present no ambiguity may be interpreted by extrinsic evi- - 
dence. of usage ; and their peculiar meaning, when found in connec-. 


tion with the subject-matter ofthe transaction, has been fixed, by 


parol testimony of the’ sense in which they were usually received,” 


when employed in cases similar to that under investigation. As an 
illustration of this principle reference may be made to the decision ` 


. in the case of Grant v. Maddox (r) In that case, the plaintiff, by a 


written contract, agreed to perform at the defendant’s theatre and the 
defendant agreed to engage her for three yearsand to pay hera 
salary of £5, 46 and £ 7 per week in those years respectively. It 
was ruled that parol evidence, was admissible to show that according 
to the uniform usage of the theatrical profession, the plaintiff was to 
be paid only during the theatrical season, that is during the term, 
that the theatre was open for performance in each of those years. 
It was argued that the word ‘ year’ was unambiguous, signifying the 
calendar year which commences on the first day of January, and ter- 
minates on the last day of December, and that consequently the de- 
fendant was bound to pay to the plaintiff at the agreed rate for the 
$a weeks included inthe year between its commencement and its 
termination. This contention was overruled. Similar illustrations 
are afforded by the decisions in Anon (2); K. v. Newstead (3); Re 
v. Stoyer (4) ; Myers. v. Sarl (5). In our opinion, evidence was ad- 


: misgible in this ‘case to show that the term 74 (San) did not signify 


the Bengali year which commences on the first day of Baisakh and 
ends on the last day of Chaitra but a different period specially -ap- 
plicable to ja/kar tenancies as stated in the written statement. 

But althpugh the view taken by the Subordinate Judge upon the 
question of admissibility of evidence is correct, we are of opinion 
that the order of remand made by him cannot be supported. The, 
circumstance that evidence has been improperly excluded by the 
trial Court does not justify a reversal of the decree made by that 
Court. -The Code of Civil Procedure provides. the method to be 
followed in a case of this description ; O. 41, r. 27 (1) (8); 28,29 ; 
it is open to the Judge either to take the evidence himself or to 
difect the primary Court to take the evidence to send it to the ap- 
pellate Court for consideration, 

The result is that this appeal is allowed, the order of the Subor- 


` (1) (1846) 15 M. and W. 737; 71 R. R. 815. 
- (2) (1575) 3 dyer.345 a, pl. 5 
(3) (1769) Burr. 669. — (4) (1836) 10 B. and C. di 
(s) (1860) 3 E. and E. 306 ; 122 R. R. 710. . 
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dinate Judge set aside and the case remitted to him to be dealt with 
in accordance with law. As the appeal has not been opposed, there 
will be no order for costs in this Court. 


AT. M Appeal allowed : Case remitted ; 


Before Sir Asutosh: Mookerjee, Knight, Judge, and 
Mr. Justice Panton. 


GOVINDA NATH CHAUDHURI 
i v. 


BASIRUDDIN MANDAL.* 


Limitition— Limitation Act (IX of 1908), Sec. 15 (1'-—Limitation, suspension 
| ofpaeDecree, execution of —Injunction—Res SORES Re Aa ee plea of, 
- not raised at proper stage. 


Sub-section / 1) of section 15 ofthe Limitation Act contemplates the stay of 
execution of a decree either by injunction or by order ; an injunction to stay exe- 
cution may be issued in a proceeding other than the execution proceedings, while 
an order for stay of execution may be made by the execution Court itself in the 
course of those proceedings. 


- „Where a decree the execution whereof had been stayed, as regards one half 
dai of one of the four properties, by injunction, and as regatds the remajning 
properties, by an order of the execution Court itself : 


Held, that the decree-holder was entitled to deduct the time during which 
the injunction and the order continued, the date on which the injunction was 
issued and the order was made, and the date on which the injunction and the 
order ceased to be operative. 

Where the judgment-debtor had ‘notice of application for execution but omitted 
to object at the proper stage the order for the issue of the sale proclamation : 

Held, that the judgment-debtor was not” competent, after the sale had taken 


place, to impugn its validity on the ground that the application for execution was 
barred by limitation at the time it was made. 


^- Appeal by the Decree-holder. 
^ Application for execution of a mortgage decree. e 
. The material facts appear from the judgment. 
* Appeal from Appellate order No. 333 _of 1920, against the decisicn of H. 
Graham Esq, District Judge.of Rajshahi, dated- the 3th August, 1920, modifying 


that of Babu Bepin Bihari Ghose, Subordinate Judge of Rajshahi, dated the gth 
January, 1918. | 
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` Babus Mahendra Nath ao and Krishna Kamal: Moitra for 
the Appellant.” ; ~- 


* 


Babus Gunada Charan E and PA Kumar Sen Gupta 
for the Respondent. 3 


The judgment of the Court was delivered by 


Mookerjee, J.—This is an appeal by the decree-holder from 
an order for partial cancellation of a sale of four propegties held in 
execution of a mortgage decree on the 16th April, 1917. The vali- 
dity of the “sale” was. challenged ‘on the" ground that at the time 
when the application for.execution was made, the decree had 
become extinguished by.limitatión.and.could -not consequently form 
the basis of a valid sale. The Court of first instance dismissed the 
application, ` On appeal the District Judge has cancelled the sale 
in respect of three of the .properties. Wé are.'of opinion that the 
order made by the . District Judge cannot be supported. "E 

. The facts material for the determination’ of the question argued 
before us may be briefly stated. On the ist August 1910, the appel-. 
lant obtained a: mortgage decree against the respondent, which 
directed the -sale of the four. properties included in the secu- 
rity Tbheæârst application for execution was made on the goth 
july 1973. - Shortly after ihis application had been made, a 
claimant instituted a suit for declaration of title to a half share of 
the fourth property covered by the mortgage decree. On the 14th 
Noyeg:ber 1913, the claimant obtained an order in his suit for an 
injunction to stay the sale f the particular property claimed by 
him, which had been notified for the 15th November, 1913. The 
decree holder, and the judgment- -debtor were both parties to 
ee suit arl were consequently bound by the order for injunc- 

"On the 15th November, 1913 the. decree-holder ' made 
up applications’ to the execution Court. In, the first applica: 
tion,. he . asked _ for leave to bidat the sale and. to set off the 


‘purchase money. against the judgment debt if he should become the 


purchaser, In the second application, he proved that the’ three 
properties which were not coyered “by the injunction, might be 
brought to sale forthwith. The execution Court, on the first. applica- 
tion granted the decree-holder leave ‘fo’ bid at the sale, and on the 
second application, directed’ the -proper- officer to sell the three 
properties not covered by the injunction and to report the ‘result. 
The sale was held accordingly, -but the report submitted to the 
Judge showed that the highest bid was inadequate. The sale was 
iE directed to continue till the 18th November- 4913; but 
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this aid not lead to any “better result, The cónsequence was that 


on the 18th November 1913, the execution Court ordered thatthe ' 


-entire execution proceedings be stayed till the disposal of the suit 
instituted by the claimant. Thereafter, on the 21st November 3913, 
the execution case was dismissed on the_ ground that no further 
proceedings could .be taken till -the disposal of the suit. On the 


e „ 13th May 1914; the suit of the claimant was decreed: 'and his title to 


-—À 


one-ha share in the fourth property, was declared. On the 8th. 
November 1916 the second application for execution of the mort- 


f  -gage decree was made by the decree-holder. On, the 12th Decem- 


ETE 


„ber 1916, notice was served on the judgment-debtor under order 


“ar rule a2 inasmuch as:more than one year had elapsed from the 


-date, as well-of the decree as of. the previous application for execution. 
, On the 29th January 1917 notice was served on the judgment-debtor 
under order zr rule 66 in order that sale, proclamation might be 
settled. On the 10th February 1917 it was “recorded i in the order- 
"Sheet that as notice had been’ served and no. objection had been 
taken, the sale proclamation should issue for sale to be held on the 


16th April 1917. The sale proclamation: was seryed on the gih 


March 1917 and the sale was actually held-on the date fixed when 
£ the decree-holder became the purchaser. The present proceeding 
E was then initiated for the purpose of cancellation of the sale on the 
~ ground that at the time, when the second application for execution 


Lon _ was, made, the decree had already been “extinguished _by limitation. 


. In our opinion there is no foundation for this contentioh. ° 


i - . On behalf of the decree-holder reliance has ‘been placed upon the 


- provision of sub-section (1) of section 15 of the Indian Limitation 
. Act, 1908, to the effect that in computing the period of limitation 
. prescribed for any- application for the execution of a decree, the 
S - execution of which .has been. stayed by injunction or order, the 


"nr time of the continuance of the injunction or order the day on which 
E it was issued or made and the day on which it was withdrawn, shall 
i be excluded, Ehe decree-holder has urged that “the: : period “betwéens. 


z the 2854 “November, 1913 and the 31st May 1914. is ‘excluded. under 


B = ‘section 15 G). thé application í for execütion presented on the 8th 


my 


November, 1916, cannot be deemed barred: by limitation. The 
.. judgment;debtor has argued c on the other, hand , that as the injunc- 
. tion related to only « one-half of the: fourth property cover ed by the 


P ras = mortgage-decree, execution | proceedings should not have been stayed 
: in.respect of the remaining share of that property and, the other three 
- 2 properties included.in the decree, and thus the order "made by the 


- execution Court for stay. n the entire execution “Proceedings should 


—M 
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Civit. accordingly: be regarded as made ‘without jurisdiction. We are 
1921. unable to accept: this contention as well-founded. It may be 
observed that sub-section (1)-of- section r5 contemplates the stay 
-of execution of-a decree either by injunction or by order; plainly, 
l “an injunction to stay execution may-be issued in a proceeding other 
Mookerjee, F- than the execution proceedings, while an order for stay of execution 
ins may be made by the execution Court'itself in the course of those, 
proceedings. ‘In the case before us, the injunction no doubt 
‘related to only-one-half share of the fourth property-and was issued 
‘by the Court which had cognizance of the suit instituted by the 
claimant. Ifthat injunction had stood by itself, there would. have 
been no stay of.thé execution-proceedings in respect of the remain- 
ing properties. "This was precisely the view adopted by the execu- 
tion Court on the 15th November, 1913, and the proper office was 
directed to sellthe properties other than a half share of the fourth 
“property and to report the result to the Court. On the 18th Novem- 
ber, 1913, however, the Gourt proceeded to stay the entire execution 
case. There can be no question that this order was made with juris- 
diction as it is competent to the execution Court to stay execution 
from time to time. Whether.the Court should in the circumstances 
of the present case have passed an order of that description, is not 
relevant for the decision of the: question raised before us. The order 
was made with jurisdiction even though it be assumed that the order 
was not, made i inthe proper exercise of judicial discretion. Besides, we 
cannot “overlook that the decree-holder and the judgment-debtor were 
equally bound Ly this order and it is not open to either of them to 
challengeits’ propriety in the present proceeding. We are conse- 
quently of opigion that this case is covered by section 15 of the In- 
dian Limitation’ Act. There was in this case a decree the 'execu- 
tion whereof had been stayed, as regards one-half share of one of 
the properties, by injunction, and. as regards the remaining proper- 
ties, by an order of the execution Court itself; Consequently the 
~- decree-holder is entitled to deduct the time during: which the injunc- 
tion and the order continued, the date on which the injunction was 
~ issued and the order was made; and the date on which the injunc- 
tion fnd the order ceased to be operative. - 
“We may finally add that in this case the E tu 15 not 
` competent, after the sale has taken’ place, to impugn its- validity on 
the ground’ that the application for execution was barred by limi- 
' tation at the time it was made. “The judgment-debtor had - notice of 
“this application and by reason of-his omission to take objection at 
f tithe proper stage the order forthe issue of the sale ptcclamation was 
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made on the' roth February, 1917., That order, could have been Toi 

- made`only on a determination, express or implied, that there was a “~: 

valid application for execution of a subsisting decree. This is pre- Seri 

cisely a case where it may be asserted that the judgment-debtor, be- Basiruddin. 





| ing called on to dispute, if he wished or ifhe could, a cèrtain pro- ,erire, F- 
portion of right‘and consequential demand of relief or action by the STIS 
. judgment-creditor, had allowed the judgment to go by default, re- 
sulting ii the same consequences 'as' if he had raised ‘and failed in 
his contention to the contrary. In such circumstances, it is not open 
to ‘either party; at a subsequent stage of the proceedings, to ‘impugn 
the validity of the sale ; Krishna Behari v. Brojeswar ( 1); Mungul 
Pershad y, Grija Kant (a J, kam Kirpal v. Rup "Kuari (3 ); Raja of 
Ramnad v. Velusami (4),; Hook v. A G. Bengal (5). ^ 
The- result is that this appeal i is allowed, the order of the District 
Judge set aside.and-that of the Court of first instance restored. This 
order will carry costs both here -and in. the lower "appellate. Court. 


, 


We assess the hearing fee i in this Coun -at two ape mohurs. EC oof 
ATM. eu a - us Pe ` Appeal allowed. 

Q) (1875) L Rea I. A-3283. -— TIAE OREL mita Ar 

(2) (1381) L. R. 8 1. A. ¥23 3 LLL Ré8 Cale. st 077 14 ee 

(3) 4833) L. R. 111. in L. R 6Al, 269 7 te” - t 

T (4) (1920) L R. 48T A. 45133 C: Le J. 218. : nod ug zr 
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` Before Sir Asutosh oM Knight, Judi; ‘aud Mr. p 
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BHABADEB CHATTERJÉE. "UE Fuly, 28, 29. 
. — 
Limitation —Cioil Procedure Code (Act V of 1908), Stc. 45— Time, when runs » 
—AMoriga ge, decree — Execution sale—Morigagee not ‘paid in full —Fersonal 
L| decreé— Insolvency of; Jud gment-debior—Application by, mortgagee creditor 
to be entered in the list of scheduled creditors, hao Tun r5 


. OR from Original Order No: 206 of rozo, against the decision of S. C, 
` Mullick Esq, District- Judge, of Hughli, dated the oth June, 1929... 
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Civil.’ Where the mortgage decree directs that if the mortgage debt be not satisfied 
ILC by the sale of the mortgaged properties, the balance be realised from the property 
o and person of the mortgagor, the term of twelve years under section 48 of the 
Barandshi : Code of Civil Procedure runs from the date of the decree as fixed by order 20 rule 


Bhabadeb. 6 of the Code : Khulna Loan Co. v. Gnanendra (1) applied. 
— M = A debt barred by the statute of limitation is not provable in ANEN pro- : 
` ceedings : Kxparte Dewdney (2). 
~ — A debt does not become barred by lapse of time if it was not so barred at the 
commencement of the bankruptcy. . 


The bar of time ceases to run (or né further run) after adjudication —as the 
effect of the bankruptcy is to vest the property of the bankrupt in the trustee for 
the benefit of the creditor, and all personai remedies against the bankrupt are 
also thereafter stayed. 

On the 3rd October, 1907, the respondent obtained a decree agalnst the appel- 
lant in a mortgage suit. The decree directed that the available proceeds of the: 
sale to be held thereunder be paid in satisfaction of the decretal debt, but that if 
the amount due to the plaintiff (i. e. the respondent) was not satisfied by the sale 

Pà of the mortgaged properties, the balance be realised from the other property and _ 
person.of the defendant (i. e. the appellant). The decree was executed and the 
hypothecated properties were sold, but a large sum was still due under the decree. 
On the aznd June, 1918, the appellant madean application under section 6 of 
the Provincial Insolvency Act to be adjudged an insolvent. The adjudication 
order was made under section 16 (1) on the 4th April, 1919. On the aist May, 
1920, the respondent, as judgment creditor of the insolvent, applied’ under sec- 
tion 24 to have his name entered in the list of the scheduled creditors : | 


Held, that as when the adjudication order was made, the decree had not? 
become barged by limitation, nor had the right thereunder become extinguished 
by the application of the rule contained in section 48 of the Code of^ Civil Proce- 


dure, the application of the respondent was not barred. 
Appeal by the Judgment-debtor. 
Application by the Respondent to have his name entered in he ` 
list of.scheduled creditors, - hi Ee ME. 
The material facts are stated in the Marnen 
Dr. Dwarka Nath Mitter, Babus Biraj Mohan Majumdar and 
Khitish Chunder Chuckesbuify for the Appellant. , 
? Babu Mahendra Nath Ray | and Baranashibasi Mukherjee for 


the Respondent. - 
c4 : C. A. V. 
The jidement of the Court was delivered by MD: 
Mookerjee, J.—This is an appeal from an order made under 
sub-section 2 of section 24 of the Provincial Insolvency Act of 1907. 


The events antecedent to the order may be briefly stated. 


July, 29 


(1) (1917) $5 C. W. N. 145. (ay (1808) 15 Ves. 479. - 
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“On ‘the 3rd October: 1907, the. respondent. obtained a decree 
against- the appellant in a mortgage suit. The decree. directed. that 
thé available proceeds of the sale to be held thereunder, be paid in 
satisfaction of the decretal debt, but that if the amount due to the 
plaintiff was not satisfied by the sale of the mortgaged properties, 
the balance be realised from the other property and person of the 
defendant. ‘The decree has been executed and the hypothecated 
propertiesshuve been sold, but a large sum is still due .under the de- 
cree, In the case of a decree of this character, the period, of limi- 
tation applicable runs not from the date of the sale of the mortgaged 
property, but from the date of the. decree as fixed by O. ao, R. 6, 
C. P.C. ; Khulna Loan Coy. o. Jnanendra Nath Bose (t), The 
same principle must be applied to test the applicability of section 
48 Ce P.-C., which provides that where an application to execute a 
decree (not being a decree granting an injunction) has been made, 
no-order for the execution of ‘the same decree shall be made upon 
any fresh application presented after the expiration of twelve years 
from the daté of the decree sought to be executed. Consequently, 
in, the present case, the term of 12 year must be taken to run from 
. the, 23rd October, 1907. | 


. It appears- that on ihe zand TUN 1918, ithe appellant made an 


application under section 6 of the Provincial Insolvency Act, 1907 
to be adjudged ari insolvent, The adjudication, order was made 
_ under section 16 (1) en the 4th April, 1919. * The result of this ad- 
judication order was that under section 16(2), the whole of «hf pro- 
perty of the insolvent became vested in the Court and thereafter no 
creditor to whom the insolvent was indebted in respect of any debt 
provable under the Act could, during the pendency of the insol- 
yency proceedings, have any remedy against the propetty .. person 
of the insolvent in respect of the debt or commence any suit or other 
legal proceedings, except with the leave of,the Court and on such 
terms as the Court might impose. Under section 16(4), a similar 
consequence followed in respect of all such property.as might be 
acquired by or devolve on the insolvent after the date of the, order of 
adjudication and: before his discharge. "Under section 16(6), the 
adjudication - order also related back and took effect from the date 
ofthe presentation of the’ petition on which it was made, On the 
21st May, 1920, the respondent, as judgment creditor of the insol- 
vent, applied under section 24 to have his name entered in the list 
of scheduled creditors, and the application was ‘granted i on the oth 


June; 1920. , The- validity of this order i is now, questioned ' on the - 
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ground that on the 21st May, 1920, when the application under sec- 


tion 24 was made, it had become impossible for the mortgagee de- 


cree-holder to apply for execution in the face of the provisions of 
section 48, C. P^C. In our opinion, there is no room for doubt 


that this contention has been rightly Gerakan by the District. 


Judge. 

It is well-settled that a debt - barred or the statute of limitation 
is not provable in ‘bankruptcy proceedings. This rule was enunciated 
by Lotd Eldon in Exparte "Dewdny (1) and was reaffirmed by him in 
Exparte Roey (2). But it is equally plain that the bar of time ceases 
to run (or to further run), : after ádjudication—as' the effect of the 
bankruptcy ` is to ‘vest-the property of the bankrupt in the trustee for 
the benefit of the creditors, and all personal remedies against. the 
bankrupt are also thereafter stayed. This principle is deducible 
from the provisions of the Provincial Insolvency Act, 1907 which 
make it impossible for'a creditor to take proceedings in execution 
after the adjudication order has been made and during the pendency 
of the insolvency proceedings. The rule has been recognised and 
applied in England in cases of high authority, In Exparte Ross (3); 
this principle was enunciated by. Vice-Chancellor. Leach ; on appeal 
against his order,. Lord Lyndhurst observed that the effect of the 
commission in- bankruptcy clearly is to vest the property in the 
assigneé for'the benefit of the creditors ; they ‘are; therefore, in fact 
trustees, and it isan admitted rule that unléss debts are already 
barred iby the statute of limitations when the trust is created, they 
are not afterwards affected by the lapse of time. The questiori was 
again raised in Exparte Lancashire Banking Corporation (4) where 


Bacon C. J. observed as follows : “The argument founded on the. 


statute of limitation as an answer to this claim is not tenable’ for 
a moment. Thé statute -of- limitation has nothing to do with 
the bankruptcy laws. When. a bankruptcy ensues, there is an end 
to the operation of that statute, -with reference to debtor and credi- 
tor. The debtor's rights are established and the creditor's rights are 
established. in the bankruptcy and the statute of limitation has no 
application at all to such a case or to the principles by which it is 
“ governed.” This rule has been recognized in later cases amongst 
others, in Re Crosley (5); Re Stock (6) and Re Cullwich (7), 
It may at first sight appéar that in- -Re Benson (8) a different view 


(0) (1808) 15 5 Ves. pe E (2) pM 19 Ves. 468 52 Rose 245. 
(3) (1827) 2 Gl. and J. 46,330. (4) (1878) 10 Ch. D. 776 (784) 
(5) (1887) 35 Ch. D 266. ; (6) (1896) 3 Manson 324; 66 L. J. Q. B. 146, 


(7) (1918) 1 K. B. 646. (8) (1914) 2 Ch. 68 (75) , 


. 
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“was indicated; | In that case debts were incurred by the bankrupt, 
before his two bankruptcies which occurred in 1890 and 1893. 
He was the donee-of a general testamentary power'of appointment 
and died in 1917, having exercised the, power by his-will but with- 
out having obtained his discharge. The Court held that the statute 


of limitations applied and that the creditors who had proved in the : 


bankruptcy were barred and nót-entitled to be paid out of the 
appointed fund. Channell J. in delivering the. judgment of the 
Court stated that cases were quoted beginning with Æxparte Ross (1) 
which showed that in the bankruptcy a debt does not become barr- 
“ed by lapse of time if it was not so barred at the commencement of 
the bankruptcy and óf this there can be no doubt, but this is only 
in the bankruptcy. The learned Judge further added’ as follows : 

“The real difficulty in the way of the appellants is. the wéll-establish- 


rule that if the statute once begins to run it continues to run, 


whatever happens." No such difficulty however arises in the case 
before us because i in the events which have happened the Court is 


“not caled upon to make an ordet for execution of the - “mortgage | 


decree. Indeed under ‘the provisions of the Provincial Insolvency 
Act if such, application ` -were made. it would not.havé been enter- 
tained. Consequently there is no question of .the applicability. of 
section 48 and the-name of the respondent. has been rightly entered 
in the list of scheduled creditors. because atthe. time when the 
adjudication order was made the decree had not become barred 
by limitation nor had the right thereunder become éxtinguished 
by the application of the. rule contained in section 48, . 


The result is that. the order of the District Judge is ‘affirmed | 


, and this. appeal dismissed. with costs—one gad mohuz* ` 4 
A. T.M. Soviet + ue s 5 n cd dismissed. 
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CRIMINAL REFERENCE: 


Before “Mr... Justice, Teunon and Mr. 7 Justice Swhrawardy, 


CRIMINAL. . S so ] 
$— i E - EMPEROR 
1921. dise $ i * ov - 
-O € om ced. o) x v. F š ee pe 
May, 17. "s Dl ME ; ong S g Mb s A 
NOISE uu. ABED ALI TUFANL* 


- i * 7 - : À bo 
“Criminal Procedure- Code (Act V of 1898), Sec. 133-—Removal of unlawful 

, ebste uction-— Fixing arbilrarsiy ‘time fer cross: Daa Sac as to 

bona fides of claim. . 4 


- The bub-Divisional Magistrate T a proceeding under section 137 of the Code 
-of Criminal Proceddre for removal of unlawful obstruction toa water channel, . 
. fixed five minutes for the cross-examination of the witnesses. He also did not come 
_to any clear. ‘finding | as to the bona fides of the claim set "P by the party against 
whom the order was directed : ` 
: Held, that the order passed under section 137 of the Code of Criminal Proce- 
dure, was bad. i 
Reference inaa serio 438- of ‘thé Code of Criminal Proce- 
dure. 


z Order En section 137 of the Code of Criminal Procedure for 
removal of unlawful obstruction. 


The material facts appear from the judgment. 
, Babu Dinesh Chandra koy. for the Accused. 


E^ Orr for the Crown. 
The judgment of the Court was as follows : 


May, 17. * This case comes before iis ina Reference made under the provi- 
Em sions of section 438 -of the Code of Criminal Procedure by the 

. learned Sessions Judge of Pabna. It is directed against an order 

made or purporting to be made under the provisions of section. 137 

Cr. P. C. by the Sub-Divisional Magistrate of Sirajgunge. By this 

order he directs the removal of two obstructions toa certain drain 

or water channel, one such obstruction being a wall north to south 

for a distance of 9 feet from the northern extremity’ thereof, 

Y another a wall running east and west along the bed of the 
Channel. The Reference is made on a number of grounds 

some of which do not appear to be well founded. But we are of 
opinion that we must accept the Reference and set aside the order 
to which we have referred on two grounds namely that the Sub- 
Divisional magistrate appears to have fixed arbitrary limit of time 
* Criminal Reference No. 49 of 1921, made by D. G. Davies Esq, Sub-Divisio- 
nal Magistrate of Sirajganj, dated the 16th December, 19207 © 
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namely 5 minutes for the cross-examination of the witnesses and. 


secondly, on the ground that he comes to no clear’ finding as to 
the dona fides. of the claim set up by the second party, that is to say 
the party against whom the order is directed. 

For these reasons we set aside.the order and dičect that the 
proceedings be taken up at the point reached-on the rsth December 
and that the case be retried and heard and: disposed ofin accor- 
dance with law. The trial will take place in the Court ofa stipem 


diary Magistrate exercising the powers of a ‘Magistrate of the first 


class at the head quarter station of the Distriét of: Pabna, such 


Magistrate. to be ngi patA by the District Magistrate. 


A. T. M. |. Order set aside : Retrial ordered. 


APPEAL FROM ORIGINAL GIVIL. 


Before Sir Asutosh Mookerjee, Knight, Acting Chief Justice, and 
i Sir Ernest Edward Fletcher, Knight, Judge. . 
JNANENDRA KRISHNA BOSE 
v. 
SINCLAIR MURRAY & CO.* . * 


Suit, stay 0f— Indian Arbtiratiom Act (IX of 1899), section 19—Malter agreed 
to be referred. 


Before an order for stay of suit can be made under section 19 ofthe Indian 


! Arbitration Act, it must be established that the suit has been instituted in respect 


of a matter agreed to be referred: T. W. Thomas and Co. Lid. v. Portsea 
Steamship Company Lid. (1) and other cases referred to," 


Appeal by the Plaintiff. 

Suit for recovery of a sum of money. 
Application for stay of suit. 

The material facts appear from the judgment of i 


Buckland, J., :—On the 3rd July 1919, the parties to this appli- 
cation entered into a contract whereby Messrs. J. K. Bose & Co, 
sold to- Messrs. Sinclair Murray & Co., 500 bales of jute upon 


* Appeal from Original Order No. 54 of 1920, against the order of Mr. Justice’ 


` Buckland, dated the 3rd April, 1920. 


+ 


'(1) (1912) App. Cas. 1. ] T j 


173 


CRIMINAL. 
1931. 
e — 
Emperor 


v 
Abed Ali. 
om 


Civit. 


1920. 
ed 


Fume 16, 
We wok 


April, 3 





| SinclairrMurray & 
] Co... "4 


Buckland, F. 


Oya 


THE CALCUTTA LAW. Journal, on RVG: 


; certain terms whichiaré: not: material. to this application with the : 


exception. of. the arbitration clause in the contract. This claüse i is © 


‘one with the terms: of which this. Court | is familiar, and provides; 


for disputes arising out of the. contract to. be referred to: the .arbi- 
tration of, the Béngal: Chamber of:Commerce. J. K. Bose.who cartiéd 
on . business. under''the. name. of ,J. K; Bose.& Có. has filed a suit - 


against;the applicants ‘Messrs. ` Sinclair Murray & €o,, for ‘a decree 


for, Rs. 1,500, by'way of damages for breach of the contrast, for à... 
declaration that it is a :nullity, and .that'it should be cancelled, and: 


. foran injunction . restraining , the „defendant firm from proceeding . 


with a reference to the arbitration of the Bengal Chamber of Coni: 
merce. This. application has been made on behalf of. Messrs. Sinclair. 
Murray & Co., under section 19 of the Indian Arbitration Act to 
stay that suit The matters in issue in the suit are matters which 
the arbitrators are competent to decide, and under section 19 of the 
Act I must be satisfied that there is no sufficient reason why the 
matter sholild, not be reférred and secondly, that the applicants at 
the time ‘when! the proceedings were commenced: were and still’: ‘ate’: 
ready and willing. to proceed to arbitration. - . - 
‘It is urged that I should not exercise my. discretion in favour "of 
the applicants in. the circumstances of this case. There are, two 


' ways ‘of regarding this „application there is the narrow view, " strictly 


in accordance with the section under which I ‘should’ see ‘whether 
or not the matter in issue in the suit is one which 1 is within the 
arbitration clause, and whether the terms of the^section are other- 
wise complied with. That view takes, no account of the claim which | 
the applicants desire to refer. The other is the broad view which 
takes ,account, of the Teal point, of substance, which. is the same 
both in the “Suit and i in the arbitration proceedings which' Messrs. : 
Sinclair Murray..& Co., désire . should take place with reference’ to ' 
their claim against T. K. Bose. I think that I am entitled to take 
the latter because this is not the normal case for which the section 
primarily provides, where a party~to a Submission files a suit and 
the sole question is whether that claim should be referred to arbitra 
tion or decided by the Court i in the suit. M^. 
'The circumstances of the matter are as follows:' On the third 


^" 


‘ July a contract similar to that betiveen the applicants. and J. K.. Bose 


was entered; into between Messrs. Sinclair Murray & Co. ‘and. 
Messrs, D. L. Millar & Co. `The latter were the buyers thereunder: 
Messrs. D. L. Millar & Co., made a claim, in respect of the goods 
which the applicants received from T. K. Bose under, their. contract _ 
with J. K. Bosg and delivered under their contract with Messrs. 


8 
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D. L. Millar &. E and ‘an arbitration was held by-the Bengal 
Chamber of Commerce. In that arbitration’ Messrs. Sinclair Murray 
& Co, put f forward a number of contentions-which. are: to: be found 
in an exhibit annexed tò the affidavit of J. K. Bose ‘filed -on this 
application, ‘among which were that the: goods were delivered in 
time : that they were of contract quality, and that the Bengal Chamber 
of. ,Commerce had no jurisdiction. Primarily these’ contentions 
«were put: forward. by J. K. Bose ‘in response to Messrs, Sinclair 
Murray & Co., but the latter adopted them ‘and-made them their 
own. J. K. Bose did so though he had taken up the position that he 
was nota party to the contract under which that arbitration was 
held and.had nothing to do with. it: An award was' made on tHe 
27th November 1919 in favour of Messrs. D. L. Millar & Co, by 
which Messrs. Sinclair Murray & Co., were directed'to pay'Rs. 9625 
and'costs. Messrs. Sinclair Murray & Co. claimed that amount from 
J. K. Bose, and at the end'of January last took -steps to` refer: their 
claim to arbitration. The suit was filed on the’ znd February this 
year, and I hold therefore that at the time | When the suit was "coni 
menced Messrs. Sinclair, Murray & Co. were, and still : remain, ready 
and willing to do all things necessary for the proper conduct:of the 
arbitration, It has been urged that the. order now asked. for should 
not be made in thé applicants' favour in view! of their attitude ; first, 
because they now suggest that they were merely brokers though the 
two contracts were entirely distinct. Mr. Blount in his affidavit treats 
his firm's claim as if'it were almost a matter‘of. course ‘by reason of 
Messrs: Sinclair Murray &.Co. being merely brokers in thé transac- 
tions. This view I do not agree with, The two contracts are entirely 
dist inct, and Messrs Sinclair Murray & Čo. are named as prin 
cipals in each. ‘Another ground urged’ is. that Messrs, Sinclair 
Murray & Co. are bound by what they: put forward at the arbitra- 
tion, between Messrs D. L; Millar & ‘Co. and themselves and they 
cannot now resile from what they. then said., That is a matter 
which J. K. Bose can ‘urge before the arbitrators and one which 
the arbitrators should considér. Were this all that I had to cor 
sider 1 might have been disposed to refuse this order, but I cannot 
ignore the plaintiff's attitude. In view of the fact that yj. K. Bose 
was ready enough to make submissions for’, Messis, Sinclair Murray 
& Co. to place before the arbitrators'when he .was not directly in- 
volved, ' while as soon as he was faced: with: a reference he ‘filed a 
suit to avoid it, I do not think he is entitled to a very ' ‘great. ‘deal of 
consideration. This suit moreover is one of those “which have 
' become more frequent. of latein this Court and are ‘filed ih order 
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The conduct of a plaintiff ‘to such 


a suit is therefore a material factor in considering whether or not he. 


should be allowed to proceed with it. . 


Having regard to all the circumstances and to the fact dui the. 
applicant has complied with the section, an order to stay the suit 


will be made in terms of the prayer of the petition with costs... 


.. Against this order, the plaintiff appealed, 


Messrs: Jackson, H. D. Bose and. M. N. Bose for the Angeline ' 
Sir A. Chaudhuri and Mr. Amir Ali for the Respondents. , 


The judgments of the Court were as follows : 


Mookerjee, A. C. J.—This is an appeal from the denent of 
Mir, Justice Buckland on an application under section 19 pt the., 


Indian’ Arbitration Act, 1899, for stay of a suit. 


"It appears that on the 3rd July, .1g19, the appellant IK 


Boser 


sold certain goods to the respondents Sinclair Murray. & Co 
On'the same date, there was a sale of the identical goods by, 


Sinclair Murray & Co. to D. L. Millar & Co. 


Subsequently, dis- 


putes-arose between Sinclair Murray & Co. and D. L. Millar & Co.: 
with the result that there was a reference to arbitration in terms-of 


the arbitration ;clause contained in the contract 
parties. 


between those 


This reference resulted in an award for a. large sum«of* 


money in favour of D. L. Millar & Co. against Sinclair Murray & 


Co. 


Sinclair Murray & Co. thereupon claimed to recover from 


J. K. Bose the sum. which they: had. been made liable to py. 
to D, L. Millar & Co» .On this, J. K. Bose instituted the present 
suit for tecovery of ‘a sum of Rs. 1500 from Sinclair Muray %2 
& Co. Sinclair Murray & Co. then applied under section 19 of the 


Arbitration Act to stay the suit. 


Mr. Justice. Buckland states in .his judgment that towards the 
end of January 1919, Sinclair Murray & Co. took steps to refer their 


claim against J. K.. Bose to arbitration, and that thereupon,.on the . 


22nd February thé present suit was instituted by J. K. Bose against 


Sinclair Murray & Co. 


' This,. apparently, was a mistake. 


Atthe : 


time when the suit was. instituted by.J. .K. Bose .against Sinclair 
Murray & Co. .no. reference. had .been made by the latter to the.. 
Bengal Chamber. of Commerce Arbitration Tribunal in terms of. the ` 
arbitration clause contained in the contract “between: them., That, 
clause was in these terms, “Any dispute arising on or out of this contract , 
shall_be referred to the.arbitration.of the Bengal Chamber of, Com- 
merce under its rules applicable for the time being for decision, and 
such decision. shall be. accepted, as. final and binding on both the 
parties to this contract,” The object apparently is to force J. K, 


— 
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Bose'to have’ recourse to the arbitration clause, ` Mr. “Justice “ Buck- ^ 
land has “held that under the circumstances , of the case the suit: 


should .be stayed. We. Are of opinios that this order. cannot) wé 
supported. Foo a Hed. A NA 


. "Section 19-0f the Indian Arbitration Act mendes that Where A 


'any party to'a Submission to which this Act: „applies, or'ahy. person 


claiming under him, commences: any legal, proceedings . against any: - 
other ‘pagty” to the submission, or any, person claiming under him, ' 


177 


Civin, 





1920. 
ww 
]nanendra 


i r. 
Sinclair Murray & 
o ©, 
Mookerjee, 4. C. 3. 


Ld 


in respect of anyi „hatter agreed to be: referred, any party to such, 


legal proceedings may, at any time after appearance and before filirig 
a written statement or ' taking any, other: steps im the ‘Proceedings, 


apply ‘to the Court to stay. the prockedings.. "Consequently, ‘before, an” 


order'can be made under section 19, it . must be established that the 


suit has been instituted in respect of a matter agreed. .fo be referred.. 
We have read-the plaint in the guit instituted by J. LK. Bose : and; | 


in view of-the order which we propose to- make, we shall, not disctiss 
its terms. We need'only observé at the, present stage, that from.the 


plaint it is ‘by no means clear that the. claim of Rs.'1, 500, relates to..." 


a matter agreed'to be referred. That it is, essential that the- claim 


sliould relate to-a matter agreed to be referred, i is: established by the... 
décision of thé House of Lordsin 7. W, Thomas &* Co. Ltd. v. | 


Porisea Steamship Company Ltd. (r) It is well settled. ,by.& long 


series of ‘cases’: that the Court Will refus&.'a stay, where thé action . 


< commenced" relates to matters outside the. ‘submission ; j “Smith v.; 


Allen (2) y Däunt v. Lasard (3); Lawson v. Wallasey Local 


A D 


Board (4) ; Swiney v. Ballymena (5) ; Workman y. - Belfast ar. 


dour (6). © We fuither find that Sinclair Murray & Co.. did not apply . 
to the Court to compel J. K. Bose to give ‘further, partigulars, so that .: 


25 
it might be ascertained what, wàs the-rédl basis. of ‘the’ ‘eduse ` of ac- 


tion allegéd by J. K. Bose. "against them. They, did not do $0), itis 


said,- because’ they apprehended that such attempt on their part 
might be treated as equivalent to “taking a step in: the proceedings 


and'might thereby disqualify them from" having the, benefit of ! sec; , 
tion*r9.'. Thé ‘appellants have argued that thé apprehension was ' ‘ 


really groundless and that meré request | ‘to. be further informed of - 


thé matter alleged’ against the : ‘respondents could not ‘constitutg a 
“step-in the proceedings. But we need not. discuss whether such: 


apprehensiori was'or was not well founded, in view of the: observa- ` 
tions: in dges, v: Willans (7) ‘and, whether the. respondent: would have , 


, {ij (1912) ‘app: Cas. 1. h ` (2) (1862) SE and F. 156. ^ 

^ (3)(1848)27 L: J. Ex. 399. >, (4) (1883) 11 Q. B. D. 229. ES 

- (5) (1888) 23 L. R. Ir. 122... - (6) (1899) 2 DR 244i ue He. Na aba 
0) (1894) 2 Ch. 478. eL 
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` Civit.’ been affected by the decision in Parker v. Turpin (1). This much 
. 1920.: is clear that there js no reason m for the purposes of'section r9, 
] slbendia: the- Court should not compel J. K. Bose to give further particular., 


LAMI so asto enable the Court to determine, whether the claim-of 
Sinclair’ Murray & : 
(0 Co. wm Rs. 1,500 can be treated as a matter agreed to be referred under the 
Moaksr je A: C. 3. contract ‘between J. K. Bose and Sinclair Murray & Co. In these 
p circumstances, itis impossible for-us to KANG the order of Mr. 
. justice Buckland. ' 
' The result is that the appeal is iea the order aaa by Mr. 
Justice Buckland set-aside and the matter remitted to him in order 
that he may reconsider it and determine, after taking such steps as 
he may consider necessary to ascertain from the plaintiff the basis 
of his claim against Sinclair Murray & Co., whether an order should 
or should not be made under section 19 of the Indian Arbitration 


EN Act. m E 
'The costs of this appeal will be costs in the proceedings. 
a The hearing ‘of this matter will be expedited as far as pne 
ticable. i 


t 


y Fletcher, J.—I agree. . | 
ge Fu Mo Babu Krishnd Kishore De : Attorney for the Appellant. 
, Messrs Orr, Dignam & Co. : Attorneys for the Respondents. 


ALT. M, Appeal allowed ; case remitted. 


(1) (1918) 1 K. B. 553. i 
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Collision — FHaint—Determination in a cause~-Defendant’s opportunity to meet 
- plaintifs case—Appellate Court—Conflict of testimony. 


,. The determinations i in a cause shoud be, founded upon a case. ejther to bo 


*Appeal from Original Decree No. 311 of 1919, against the decree of Babu 
Phonisdra Mohan. Chatterjee, Subordinate Judge, and NS of PAM. dated 
he aoth September, 1919. ; 
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found in the pleadings or involved in or: consistent with “the case thereby tade.” Civit.* 
Eshenchunder v. Skamachwrn (1). 22 crgo ee V : "ger 

v 


(The fact that the plaintiff cannot be permitted t to follow’ a'line,of attack which . Wz Jy Rees 
the defendant had no opportunity to meet,, is „of special importance in collision : em à . 
cases, . where the accident happens very often in an entirely unexpected manner and " John Young. 
in „an extremely short Space of time, thus rendering. an accurate observation of the 2. Uv 
elements of the incldent difficult in the highest degree. In this class af cases, it 55 
has lconsequently been considered apecially necessary that the ‘plaintiff, in framing A 
his statemegt: of-claim, ‘should'set Gut the circumstances of: the collision, so far as * 
they are known to.him, with clearness and accuracy,to , enable, his . adyersary to 
know the case hehas-to meet ; he should, also ‘state. In, specific. terms the parti-, 


cular acts, of negligence which, according to, him, caused the pollen: š 


Ip order to, reverse the decision of the“ Court , below „upon a polat where there i 
is, a clear conflict of testimony, the Court of appeal thould, not merely entertain. 
doubts whether the Mecisiaey below ds right but bé convinced, (that it is wrong ' 
Bland v. Ross (2). yt 22551 y E 


! Appeal by the Defendant. dad cd. eae toe 

‘Suit for damages. | de. O“ 

qne: material facts appear from, the: jüdginent of: “Mookerjeo T 

Babus Dwarka Nath Chacun and Mena Chatterjee 
for the Appellant. Nn 


Ar. Langford James and Babu “Antitapada., Chaudbur for. the Ü 
Respondent. . End epe Lr 
The judgments of the Conse were as follows : RO a 


-Mookerjee, J :—This is an.appeal by the- ‘defendant:in à. suit’, February, 16. 
for damages. The plaintiff is .a blast furnace keeper in: the Bengal : 
Iron and ‘Stee! Co; the defendant is. “a. Superintendent. of collie- . j 
ries: On the night of the gth ‘December, 1916, 71 the: plaintiff was 
proceeding “on his motor cycle from . Asansol’ ‘to. Kulti along the, , 
Grand Trunk Road, the defendant was: driving his: "rhofor.cár in the | `, E 
opposite direction. The car and .thé cycle collided’ with the result " f 
that thescycle, was damaged and the plaintiff sustained. severe inju-^ 
ries, He was detained in hospital.for a considerable time and has 
become maimed and disfiguréd for -life. “The -plaintiff asserts that . 
the collision was due tò the- ‘negligence of Ahe- defendant. and claims .. 
Rs. 10,534 as damages. The substance’. of the case for the. plaintiff : 
is set out in the third. and fourth parágraphs of the „plaint filedjon :. 
thé 6th-August 1917, where it is alleged that whilé: the." ‘plaintiff was: 
proceeding. on his motor cycle along. the left. side of the road, he « 
saw ‘two, "motor: cars coming: ats a, great speed -from the: opposite; 
direction one behind,the Sie that the plaintiff peed the. -first 
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motor car. whereupon the defendant: "who was. die his carvjust^:: : 
* behind the first car, > "without any warning and cóntráry to the rules: 


``. of the road, suddenly * and negligently ‘swerved out at. a high abd: z 


- daügerous pace; tó the right in. order ‘to pass the first car, withthe: 
result that his; car dashed into the éycle of the ‘plaintiff, The-case’s: 
for the defendant i is, set out in the seventh paragraph of his written: < 
“statement. filed -. ons the 1st October 1917,, in which it is sstated - 
that” lie ; had ‘passed, the car in. ifront - (which was.driven by one v. 
. Mr. Gibson) as ‘also - “another - “gentleman ‘(one . ‘Mr. Hall) who*was: 


i coming ina motor’ cycle evidently’ in. the -sanie direction ‘as-thé: _ 


plaintiff, and that thereafter the plaintiff ran into and collided with: 
„his car. i The defendant states that the distance between Mr.' "Gib. r 


|. son’s car and Mr, ‘Hall’s cycle was roo ft : and that between- Mr, Hall’s- 


cycle and the. plaintiff's cycle. WAS 300 ft He further adds thatat i 
“ihe joment of collision, he was proceeding ‘by: his left. side ofthe :; 
‘road, leaving: ‘more than half the width of the road for vehicles com- .. 


ae ing from the opposite direction to pass. In the 8th paragraph *of.: 


_ the written “statement; the defendant . alleges that on enquiry. ‘het 
` learnt that, the plaintiff had consumed a quántity of spirits at a fr, 
_tefreshinent room at Asatisol: which made him’ negligent ‘reckless 


wa cand ‘confused, and accounted for his suddenly running. intor: the ~- 


‘The _Tespective allegations, it may be observed, had. been: . 
Pre by: ‘the partied in the ‘course of correspondence antece-.’. 
dént to the suit, namely, on the roth May 4917, on behalf.of.the 
plaintiff and the: roth June. 1917, : on behalf of the defendant. ‘The: 

- Subordinate Judge has-found that the’ collision was brought about c; 
“by negligence! on the-'part of the"defendant.' He has disbelieved 5, 
the'story that the plaintiff was ünder the influence of liquor and,.,. 


px unable. to control: "hiniself, dashed: into the car of the defendant. 


He has also accépted the plaintiffs story that the accident c 
- ed'at the time when? the. ‘defendant’ was trying to pass Mr. Gib. . 
son's car. - The, ‘Subordinate : Judge has accordingly .decreéd the 
-suity ‘holding, | as regards the measure, of damages, that the amount: 


en ^ claimed was "not unreasonable; On the: present c «mei. 


; the judgment" «ofthe | Subordinate’ Judge. has been attacked. 

- on the: ground * that” his ‘conclusions are not” supported by. the evis- 
denei on the” record. and that he has in fact given the plaintiff... 
E decree: on a theory-inconsistent with the case made in. the ṣe 
“` plaint.. “It has not: “been: ‘disputed ton behalf of the nen on 


] 297 that as pointed out bye: ‘Lord. Wes estbuty in Eshenchunder v... Shama = 


< Chur (1) and recently affirmed .by Sir Lawrence Jenkins.: ina - 
(9 {i8661 M. Li Soe R. Py C. sz. PNE M no ety 
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Malraju v. Venkatadri (1), is. absolutely “necessary that “the deter- ' 


minatiors in a ‘cause should. be founded upon 8 case either to be 


.found-in.the pleadings or involved in -or ‘consistent with “the” case’ 
thereby made. The fundamental principle that the’ plaintiff cannot 
be.permitted to: follow a line of attack which: the defendant had no. 


opportunity ` to meet is of' special importance in collision cases, 
wheré the acciderit. happeas, very often in ‘an ‘entirely’ ‘unexpected 
manner and in an-extremely short space of time, thus rendering an 
accurate observation ‘of the elements of the‘incident difficult in the 


highest degree. - In this class’ of cases, it has consequently. beer cón- ^ 


sidered specially necessary that the plaintiff, in framing bis;state- 
ment of claim, should set o'itthe circumstances of the “collision, so! 


far as they : are knówn to him, with clearness and Accuracy ' to enable `, 
his: adversary’ to know the case he has to meet’; ‘he should ‘also State . 
in specific terms the particula- acts of negligence which, according ‘ 


to him, caused the collision (see the observations of Lofd'Chelmsford 
in Lhe. Alice bya. the Rosita ( 2). We have conséquently: ‘to consider; 


[E 


whether the accident took place in | the manner described ` in the 


plaint. - - 
In-the determination of ‘this question, we- must ‘remember that 


according to the plaintiff he was always on his proper side of the . , 
road ;the defendant did not serioüsly challenge this, but asserted. 


that the plaintiff was so intoxicated that he lost all control over him- 
selfand'ramintothe car. This theory ‘has been negatived by the 
Subordinate Judge, and in my opinion no solid’ foundation ‘was laid 
for itin the"evidénce. "Immediately after^the accident, a, medical 
man was-on the spot ; no suggestion was made to him by the defend- 
ant that the plaintiff was intoxicated ; and. the information subse- 


quently Collected .with ‘much’ assiduity from the refreslfment room’ 


is entirely inconclusive. In this Court, no éndeavour has been 
made-to tontrovert the conclusion of the Subordinate ' Judge on this 
point! The position consequently is that the assertion’ of the plain- 
tiff that: hé was on the "proper, side -of the road practically , remains 
uncontradicted, while the only ‘theory suggested why he should have 


rum into the car of the‘defendant has completely broken down. We 
pass on next to the case-of the defendant. Admittedly, there was’ 


‘another carin front of his car ; he did swerve out of what Was his- 


proper track with a view to get in frontof that ‘car ; to, this’ ‘extent, 


he did violate the rule of thé road. He is thus constrained to take’ 
up the ‘position that he successfully passed the “car in front and: 
managed to” get again on the proper ‘side of the road before. the ac- 
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cident: had happened.. The burden of establishing this assertion 
lies primarily on, him; If this allegation is not proved, the’ accident 
is explained: - Upon | the question, whether he had actually. passed. 


P the car in front. of him and regained the proper side of the, "road, 


the. évidence i is ‘conflicting. The. plaintiff «asserts : that the first. "can 
passed him quite safely and the. second car, evidently with ' the ob- 
ject of’ passing the. first car, swerved out of its, way, thereby, cátch- 


"ing him just. when he had .passed the first car. His satemené is 


quite ' precise and he adds that when the rear car struck him; some, - 


"a portion | of-it caught his right thigh and, some other portion’ caught 


his right. leg below the knee. : Mr: Hall first came up to-him, after’ 


“the accident, - and.t the, plaintiff is. definite that both the cars hdd: 
- passed, Mr..Hall. before the,accident. This description is borne 
‘out by Mr.- Hall. „He states that he and the plaintiff left the re 


freshment room, together, but outside the station he wentsáhegd.- 
He then waited fot the plaintiff to; come up to him and was about 
Too ft. to 150 ft.. ; off from the place of accident. He saw the two. 
cars pass him, and immediately after the second car had passed him; 
it swerved to the right, evidently with the intention of overtaking 


; and passing the first car. At that time, the plaintiff’ was approach- 
l ing: from the opposite direction. . He then describes bow, the ‘plain: 


tiff struck the. ‘side of ‘the. ‘second car as. the position ` “oF the 


: second car did, not. give the plait tiff room . enough ‘to, pass. The 


witness : | substantially adhered to this description even after | 
a severe cross examination. I- see, no reason to -distrust the 


"testimony of - Mr. -Hall and , there is no’ doubt that he 


could see, how things - happened in the bright moon-light 


' 8s, it was- the, „night of the full.moon. On the other hand the 
' defendant asserted that he, had passed the car, in front of him and. 


'had reached the proper side of the road -before the, accident: hap- 
pened, and in this version. he: ;was-supported by his wife who Was. 


' with: him in, “the car. There is thus a clear conflict of testimony? 
' upon this. the - fundamental point in the case. The Subordinate 


Judge has accepted. the version giyen, by the plaintiff, I am tinable 


"to say that the story: narrated by ‘the defendant should. have” been 
: preferred ; it is-to ,my-mind plain that his estimate of the. distances 
| between the- cars, and the cycles and the speeds of, the two. cars is” 


inaccurate.- che same, remark - -applies to. the evidence . of "Mr. 


` Gibson. This i is precisely the class. of cases where a Court of appeal | 
a should, as Lord Kingsdown ` ‘said, rin ‘Bland wv. Ross (Din order to... 


reverse the, decision of the Court below upon. 2 -point . of. this. dés. 
(qu var 14, Moore P C,a10,(235) n i aTa Se te ae = © 
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cription, not merely .entertain doubts setin thie’ decision" below 
is: right. ‘but be convinced that it is wrong. The same view has been 
emphasised by the Judicial Committee in later collision cases : Zhe 
‘Alice (i ; The Tasmania (2); R S. N. Co. v. Hathor S. Co. (3) ; 
"No doubt, as was observed ‘in Zhe Glanibanta (4), thé parties to 


` the, cause are entitled, as well on questions of fact ' as on ques- . 
i tions' of law, to demand the decision of the Court ‘of appeal, and : 


that Court"cannot excuse itself from. the. task of weighing conflict- 
ing evidence and drawing its own inferences and conclusions though 


it should always bear in mind in deciding a point on “which there is a 
conflict of oral testimony that it has neither 'seen nor heard the wit- ' 


nesses and should consequently make due allowance in tliis respect, : 
In the present case, we have the cardinal fact that the defendant at 


„one staze took his car to the wrong side of the road which would - 
inevitably lead to an accident if another vehicle’ came from the 


opposite direction before the car ‘could Be taken again to the proper 


sidé of the road. ‘That the car of the defendant did Actually Bet 


back to the proper side has mot, according to the ‘Subordinate 
Judge, been established by the evidence, and I do. not see adequate 
grounds | to dissert from this conclusion. 

,I may add that the Subordinate Judge pi declined to 
draw any inference. adverse to the plaintiff merely from the position 
in:which he was found lying on the road immediately. after the 
accident. It is manifestly impossible to reconstruct, even in imagina- 
- tion and with any approach to accuracy, the conditions under which 
the collision took place, solely from the position in which. one of 
the occupants of the cycle or car is found after the accident ; that 


position is the resultant of a number of factors which arg absolutely. 4 
unknown in'the case before'us. I. hold accordingly, in concurrence’ 


ith the Court below, that the accident was due to the negligence, 
of the. defendante 
_ As regards thé quantum of damages, no conclusive reasons have 


been assigned i in support of. the contention that the assessment has ` 


been excessive ; it is certainly neititer perverse nor based' upon E 
“misconception of the facts of the case. ` < 

The result is that the appeal must be dismissed with costs. 

- Buokland, J :—On the gth December ' 1916 the. ‘plaintiff had 

peed spending’ the evening: at Asansol, and.at about Xr p.m. he left 

to return , to ' Kulti; a “place about ten miles away, where he 


e 


lived. “A Mi. Hall accompanied him, and they both rode motor, 


- (1) (1868) L. R.2 P. C. 245. 2 (2) (1890) 15 A. C. 3235. we 
(3) (1916) 206. W.N.1023. (4) (1876) 1 P. D, 283. 
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Ab d. oS Cus e. Cy, cles. . "Ehe ' défendant and his wife and child, and a Mr. Gibson. 
pow Ud, o and his, vife, hag. ‘Deen spending the same evening at. the, house 
W, E Rees =. E ofa Mz “Mackay ‘which lies off .the road from Asansol along. 
aet Yon w high, the- Plaintiff had to travel. ‘Shortly after xr. p.m., Mr. Mackay’s_ 
i | guests left, his horse i in two, motor cars, the Rees - being in one.and . 
Ruglandi 3. . the' Gibson , in, anóther. Very soon after they had turned. „into 


pte vt NU 


E the! main road ‘they, passed Mr., Hall, who was in front of the. plain 
" 20 3 tiff. cand -Was, ‘standing . by the side, of the ‘road waiting .-for 
i | duo. the plain to. ‘overtake him. This the plaintiff never did, for with-* 
2 : in q very short, time of tlie cary. passing Mr. Hall the, plaintiff's 
vx Be " motorcycle and the defendant's. car collided, with the result, that., : 
NT "c , cthe plaintiff was thrown on the road’ and . sustained - severe’ injuries, 
x his motor cycle, also being considerably damaged. The plaintiff 
‘brought the suit,, which has resulted in this appeal, ‘for damages 
Am , which, he has, suffered in, consequence: of the | collision which he 
SER lu ` sayy was due, to the, negligence of the defendant.’ "ES 
2 70 257 7 phe plaintiffs case is that. he. had passed one of the « CARS ; when- 
. the other, which was occupied, by the defendant, sw erved. out into. 
(uw 4 the road i in order’ to Pass, the first: car and i in so doing collided, with 
eae his "nibtor-cycle which was on its proper side of the road. : , ,. iis 
.T, he defendant’ s Case is that he bad already passed the ‘other, car, he 
‘in’ pursuance of ‘something that. was said before the cars left Mr.. 
o Mackay’ s house, and’ that his car, was leading. . He, denies that “he - 
: : sirerved at all arid. Says ‘that M for. some reason," as he puts itin, one : 
of' his! "letters, the plaintiff turned, into his car, which he says was, on 
RUN his-own ‘side of the road. . o» 
T On thee Cáses às presented. by the parties there i is therefore a direct 
conflict of evidence’ as to (1). which of the cars was feading, (2). the 
-- position in the road of the defendant's car, (3). whether the, plait 


“sstuirtied” into the, defendant's car. oT PLN e qt 
E ou The! Subordinate ‘Judge has found that the accident s was ‘due, to. 
. , the Régligence o of the defendant. His findings as ‘to. the. relative 
D positions of the "two cars ‘are not, clear, but he does not accept th the , 


allegitions of the defendant and his witnesses a5, to the defendants . : 


A uS. , car having passed ` the other and “being | 200,0r 300 feet ahead. „He. 
oie tia Ba, found that the accident happened to ‘the ‘south of the centre, of 
p ve :the road, which nicans that the defendant’s car was not in, its proper 


en 


NL CE track at, the: tile ‘Of the collision. This finding also impliedly nega- - 
a tives ` the’ ‘defendant's case that “the plaintiff turned into him, In ` 
effect ' ‘the 'Subotdináte. Judge has accepted the -evidence, of the - 
se bod and ‘rejected that of the, defendant and of his witnesses.: , 
ne ie The plaintifs : ‘account in the incident i is contained i in 2 very. few 


‘You. XXXIV.] ' MIGH COURT, 2. .7 7 


' * on M 4 Tu 
'inés'of'his evidence. : He said: =“ When the two motors approached 
~me; the first car passed me quite safely and’ the second: car; evidently 
with the object of passing the first: car, swerved out of its way, 
"&hd-caught me just as'I had got past the first Car. OA ar Asi 
btpassed the first car the rear car came across the road evidently. with 
+the intention of passing the first car. But when the:rear car struck 
"'me some' portion of the rear car’ caught my’ right, thigh, 
^some. "other portión of. the car caught. my right leg below -the’ 
“Knee. ' This knocked me | on to the..side of the car which. went. 
© past" ony S LE uou 
A TI do not propose to:examine in-detail” the adana of the de- 


£ “féndant and’ of his witness Gibson as to their positions atithe time 


“of the accident. The Subordinate Judge has not. accepted it and: 
“Tatu not prepared to say that he ought’to have done so.^. They both 
"however say that when Gibson passed the-scene of the ‘accident he 
was going very slowly ; he himself says he “ was: simply crawling 
“along,” while the defendant says Gibson’s speed was; 4.or 5 miles an 
“Hour. Gibson further says that he did not see how the accident 
“happened. I find it quite impossible to reconcile, these statements 
with the case that the defendant had passed Gibson, some way fur 


"ther? back “and that the cars were proceeding at a distance of. 


"doo c or 300 feet apart, ata normal speed, both on their right side 
“of the road when the collision occurred. Were those ‘the facts Mr. 
“Gibson must have seen, if not the accident, at least’ the plaintiff 


“lying in the road where he had fallen. Nor is his slowing ‘down to . 
4-or 5 miles an -hourin those circumstances explained. On the’ 


“Other hand the reduced speed would be explained if it was for the 
-purpose of allowing the other car to pass. , If this is she explanation 
“then it follows that the collision took place - either as the defendant's 
car had just passed the other, or as it was.passing, or.as it was on the 
point Of passing. The, plaintiff says he had passed the first. car 
“when the other car awarved and .the collision took. place. , Which 
sdf thë other two alternatives represents the facts is not in my. opi- 
eion Very important. Itis clear both on the evidence and on the 
findings of the Subordinate Judge that the second car was very near, 


g e 
!and'so near, in my view-of the evidence, that. the defendant in try-: 


"ing to pass the first car without satisfying: himself that" the road, was 
“Clear and that he could get by, was guilty of negligence which re- 
“gulted in the collision. 


Sit The Subordinate Judge has come to’ He “conclusion, “principally i 


on the’ evidence of the witnesses other than Mr. Hall, whose, : staté- 
“ents he says he has not much referred to for he has been accused 
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. of having instigated ihe plaintiff in: bringing the. suit. He does not’ a 


say that he.has any reason for,not believing Mr.. Hall and though 


: his disregard of that gentleman's evidence emphasises his conviction 
` of the truth of the plaintiffs evidence. I'think he has erred-on the . 
‘side of excessive caution in not taking more into account. what Mr. 
` Hall said about the: occurrence, ..Mr. Hall appears at the time to` 


have expressed an opinion, adverse to the defendant, but that is not 


M unnatural if his evidence is true. Beyond that. there is nothing i in- 
. the: ‘evidence to justify the accusation to which the “Subordinate: 


Judge refers, even if that is a justification. Mr. Hall, besides “the, 
parties, was the only person . who-saw.the accident. - it “was a moon; - 


<: light night and he was at a short distance. away. Irrespective of: the: 


estimates of the distance. givenby witnesses, this is proved by. thé 
fact that after the collision the. defendant pulled up about 20 feet. 


: of from where.it occurred, spoke a few words to his wife and ran 


back to where , the plaintiff was lying. and found . Mr. Hall „already. 


l _ there attending: t to the plaintif. Mr. Hall’s statement as to the col- . 


lision is.that the cars passed him ; then he says :—" immediately 


_ after the second, car. passed mejit swerved to its right so with ' 
. „the intention of orth and ‘passing the first cars... ~ plain’ 
. tiff was approaching .: . when. he was about in a line “with the 
i first car the second car PEN seeing that, the road was.not clear 


attempted to get. behind the first-car again but as he was so near the 
first car that at. the time.of swerving to the right he could not get 


| back to his left side of the road and, did not give Mr. Young room i 
‘to pass.’ This is’ an intelligible account of the occurrence corro-, 


borating the platntiff and I see no reason for not accepting it. . This 


4 'account.is.also corroborated by the: defendant’s statement of damage: 


done‘to his car. The Subordinate Judge has not accepted the state- 
ments of the defendant. and of Mr; Gibson as to the defendant's . 


car having goné. ahead before reaching. the, place where Mr. Hall 

' was standing. Not only is this. finding supported by. the evidence of 
; : Mr. ‘Hall: but the evidence generally supports the argument advanced 
on behalf of the respondent that it was.on. account of Mr. Hall be- 
ing qn the road that.the defendant did. not overtake and pass Mr. 


Gibson earlier, but waited: till the cars were clear of Mr. Hall . io < 
A. great deal has been’ made . on' behalf of the- appellant of the: 


, position in.the road in which. the. plaintiff! was found to be lying ` 
“after the collision. It has been argued that as he lay practically om ` 


the centre line of the road the defendants car must have been on 


7 diss proper side or it would have run: over him: ` I find it impossible . 


to draw any inference. from this. ` be collidirg yebictes ` were 


Vous XXXIV.  ' * HIGH COURT. “NG 

approaching each other at a speed aggtegating between 30 and 40 
miles an hour, the plaintiff must have’ been thrown violently from 
his’ machine, contact with the car projected him i in another direction. 

How is it possiblé'to'say after he had been thus thrown about that 
the ‘place where he came to rest gives any precise indication of 
his position before he was subjected to these forces ? 

' Though it has not, been contended, on appeal, and the point 
has very properly been abandoned, that the plaintiff was under the 
influence of alcoholic stimulant on the occasion in question, T wish 
to.sày a word with regard to the matter. "The Subordinate Judge. 
has found that the suggestion is without any basis. Not only do I 
agree with this finding but the suggestion ought never to have been: 
put forward. -It isin evidence that the very day after the accident 
the defendant made enquiries at Messrs. ‘Kellner and Co’s refresh- 


ment'room at ‘Asansol, yet he said nothing: in his letter of the roth à 


June 'ábout the plaintiff being the worse for liquer. On the occasion 
of the accident a Dr. Tomb was present and attended to the plaintiff, 
_ but he was not called to support this suggestion. Yet the charge 
was made,in the written statement filed on the rst October 1917 and 
persisted. in when: the. plaintiff was cross-examined, though. the 
defendant and his advisets must have known that there was not a 
word of truth in it. Such charges, irresponsibly ‘made, may’ do 
incalculable harm, and they.should be finally laid to-rest. 

On the question of damages I can only. say that I think that, 
considering the plaintiff's injuries,. the pain and suffering, «which he 
underwent, at one time his life was said: to be in danger, his claim 


is extremely moderate, and that I know of no reason Tor reducing . 


them even by the smallest coin' ofthe réalm. >` > f 
,' Lagree that this appeal sh should be” “dismissed with? costs. 


A. TM. — í ‘Appeal dismissed. 
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"Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
se tA ' Puckland. 


t 


MOHINI MOHAN BANERJEE AND OTHERS 
v. 


SECRETARY OF STATE FOR INDIA IN COUNCIL 
QU AND OTHERS," 
. 
Laud E N ENTE value—. Adaptabitity for possible use 

— Particular in way—Question of fact. 

The fairest and most favourable principle of compensation to the owners is to 
estimate the market value of the property, not according to its present disposition, 
but laid out in the most lucrative and advantageous way in which the owners 
could dispose of it : ,Preachand v Collector of. Calcutta (x) referred to. 


The tribunals assessing compensition must take into account, not only the 
present purpose to which the land is applied, but also any other more beneficial- 
purpose to which in the course of events it might within a reasonable period be 
applied, ju.t as the owner night d; if he were birguining with a purchaser in 


the market, 


Per Buckland $+ Whether or or not the puticular in wiy in which com- 
pensation is claimed that the lin lif so lail ‘out could be disposed of to the best 
advantage to the owner is one appropriate to prevailing conditions is a question 
of fact to b: decided according to the circumstances of each case 


Appeals Nos. 251, 260 to 263 by the Claimants. Appeals Nos. 
266, 280 to 283 by the Secretary of State. 

Award’ made by the Land Acquisition Judge. ` 

The material facts appear from the judgment. 

Babus Charu Chandra Biswas and Bhujanga Bhusan Mukerjee 
for the Appellaatsin Appeals Nos. 251, 260 to 263 and for the 
Respondents in Appeals Nos. 266, 280 to 283. 

Babus Ram Charan Mitra and Surendra Nath Guha for 
the Respondents in Appeals Nds. 251; 260 to 263 and for thé 
Appellants in Appeals Nos. 266, 280 to 283. 


The judgments of the Court were as follows : 


Mpokerjee, J.—These ten appeals are directed against five 
awards made by the Land Acquisition Judge of Howrah in five re- 
ferences under section 18 of the Land Acquisition Act, 1894. The 


“Appeals from Original Decrees Nos, 251, 260-263, 266, 280 to 283 of 1919 
against the decrees of B. M. Veitch Esq, Additional District Judge of Howrah,’ 
dated the 23rd June, 19t9. í 

(D) 0876) LL. R. 2 Calc 103. . : 


Vor. xav] 20 HIGH COURT. 


tow 


l Collector made his award in each case on the basis of the endis. 
of the land at the time of the declaration. "He 'adopted a’ three- 
fold classification, namely, homestead land ‘at Rs. 4oo per bigha, 
garden land at Rs: 160 per bigha and tank at Rs. 40 per bigha. The 
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claimants’ applied i in each; case for'a reference to the’ ‘Court under for India in Council. 


sub-section (1) of section 18 and formulated the ground, ‘of ‘their ob- 
‘jection to the'award of thé Colléctor in’ these terms’: "* The land 
acquired is locate just by the'side of a brick-field ; it could have 
been a brick- field in future and the value of the land should conse- 
- quently be assessed at not less than Rs. 1,509 pér bigha”. ` Thus tlíe 
“substantial question for consideration on the reference was, whether 
the land should be valued on the basis of its'actual condition “at ‘the 
time of thé declaration or whether its special’ adaptability for pos- 
sible use as a brick-field should be deemed a relevant element in the 
determination of its market value. The District ‘Judge gave effect 
to the’ ‘contention of, the claimants that as the lands adjoined brick-e 
fields and might at any time have been convarted ‘into brick-field 
lands, théir special ‘adaptability ‘for thé purposé was a material factor 
“in the assessment of their market value. Bit as thé situation arid 
condition of ‘the lands would render necessary an appreciable i expen- 
“ditare, ora money to ‘convert: ‘them for usé as. biick:felds, he -‘assessed 
‘their value at Rs. 800 j per bigha. The Secretary of. State for “India 
in Council has appealed against the five awards on the ground that 
“the District Judgë should have valuéd the lands to their present dis- 


“position and should not have valued them on. thé conjectural g ground . 


` that they were capable of conversion into brick-field lands or even 
` as lands which might bé absorbed into neighbouritig brick-fields. 
“The claimants, on the other hand, have preferred five appeals against 
the.awards on the ground that although the District Judge had adopt- 
“ed the principle of special adaptability, the market value of the 
"lands as assessed by him was inadequate, as he had allowed for cóst 
of conversion on too lib eral a basis, The ten appeals "conséquently 
“re-open all the important questions ‘in n controversy paler ‘the Dis- 
` trict Judge. ` E 
“As regards the appeals. preferred’ by” the Sécretary of State for 
"India in: Council, it is manifest -that the District Judge rightly , de- 
` clined to assess the market value. of the lands solely. on the bafis of 
their actual disposition at ‘the "ime of acquisition. The. principle 
' that the fairest and most favourable principle of compensation to the 
, owners is to estimate the market value of the property, not accord- 
ing to its present disposition, but laid out in the most lucrative and 
advantageous way in which the owners could dispose of it, was re- 


PEN y x i 
. 


e 


Mookerjee, y. 


i "i g 
Moat M Mohan, LB 


: Sectetafy of Slate: 
for, India iá i id „Counci 


M ode, F 


i 


dus CALCUTTA LAW JOURNAL, vis: xxxiv. - 


"garded as “well-established by. Garth, C J. in the case -of. Prei 
chand Burar v. Collector of Cakutta (1). The doctrine. was: Jp. 
„plied by Sargent, C. J in the case of Collector of Poona v. Kashi 
Nath (2) when he’ formulated: the question for solution as: to what - 
. would be the most lucrative and advantageous. way. in which the ` 


_ owner could dispose of it and what would “be its market value.ifsso ^' — 
“laid out. . The same view was emphasized i in different terms.in sink. 


jv. Secretary of State (3) “The probable use of land in» the most 
advantageous away," in accordance "with or following, the use already . 
made of neighbouring lands, leads to speculative advance in “prices, ^ 
_aind-regard should ‘be had to such advance. The utility of land, -is_ - 
"certainly an element for consideration i in estimating its value, that is, | 
the utility which may .be calculated ' by à prudent businessman.? i 
The limitation involved in the. concluding words of this passage 
is of fundamental | “importance, for.as Jenkins, C. J. observed , in 
" Kailas Chandra v. “Secretary of State (4), what has to be determined 
is the “ market value of the land? which may be roughly described 


‘asthe price that an. owner willing ‘and not obliged to sell: -might 


_ reasonably expect to obtain from a willing purchaser with whom. he 
was bargaining for. the sale and purchase of the land. Precisely ,;the 
` same test was indicated by Moulton, L, J. in in re Lucas and:Chester: 
field Gas and Waterboard (5). when he observed that the owner.is 


, entitled to be paid the full price for his lands, ahd any and.evéry 


element of value which they possess must be taken into considera- 
tion ineso far as they increase the value to him. This was’ approved 
by the Judicial Committee i in. Cedar Rapids v. Latoste (6), “and is in 
accordance: with the opinion previously expressed by Vaughan 
William, L.J.,., inre Bwilfa and Merthyr Dye Steam Collieries (7); 
that in assesting ‘compensation every circumstance which is in exist- 


` ence as a fact at the moment when the notice to treat is: given as 


also the probable i usé which might be made of the property must be ` 
` taken into consideration, although we cannot take into account a 
That there is room for divergence of opinion in the application u the 
principle to the facts of a concrete case, is illustrated by. the course 
of, events in the litigation last mentioned, whére thé. House of Lords 
disagreed with the conclusion of” the Court .of Appeal which:-had 
` reversed the decision of the | primary Court j Btoilfa v. ‘Pontypridd (8). 


- (1) (1776) I. L. R..2 Calc. 103 - (a) (1886) I. L. R. 10 Pom. 585 (589). 
(3) (1907) I. L Re 34 Calc. 599 fan. (4) (1910) 17 C. L. J. 5e Ui 
(5) (1909) 1 Ke B; 16, a. .. 46) (1914) A. ‘c. $69.0 i SE 
(7) 1go2)a K, B. 135. - (8) (1503) App. Cas. 416. Ne 


“i E " 
] VOESXXXIV.] US HIGH COURT. Ll Lus 191 


Thet substance of the matter is that Giger assessing. compensation l cive: 
must take into account, not only the present purpose to which the "ngar. 
lánd'is applied,:but also any other more beneficial purpose . to which Mohini Mohan 
in. the course of events it might within a reasonable period be applied, 

PE : a Ag k 8 Secretary of State 

just ás-an owner might.do if he were bargaining with a purchaser -in for India in Council, 
the market. . The recognition-of this potential value, as it has been Moser tera $ 
called, may be found in a variety of cases ; R. v..Brown (1) (Poten- .—! 

tial ‘value of agricultural land for building purposes); Ripley v. G. JV. ; 

‘Ry Go. (2) (Contiguity of land to a reservoir making it.suitable for 
building: a mill); Brown., v. l Commissioner for Railways (3) 
(Future profitable working of mine); Ossalinsky v. _Corpora- 
Hon: of Manchester (a) Browne and Allen on ‚Compensation - 659 
(Contiguity of land'to a lake, making it, specially adaptable for use 

_ asw reservoir) ; Riddal v. New Castle Watter Co 5) (Fitness of land 
for resérvoir); Z» re Cough and Aspatria (6). (Fitness of land as base , 
for. water supply) ; Sidney v. North Eastern Railway Co (7) (Adapt- 
ability: of land for railway purposes) ; Cedar Rapids Co. v. Lacoste (8) 

(suitability for development of water powet)., The principle , has also 

been applied where the land of the claimant, though not in itself 
adaptable*for a reservoir, is so adaptable in conjunction with other 
adjacent lands belonging to other owners’: Mayor of Tynemouth v. 
Duke of New Castle (9). Examples of the recognition of the doc- 
trines of potential -value and special adaptability may also be found 
in:the cases of Hughii Mills Co. v. Secretary of State (10) ; Rajendra 
Nath v. Secretary of State (17); Tn re Munji, Khetsey (12) Govern- 
ment v. Dayal (13) ; In ve Dhanjibhoy (14); ‘dn re Dorabji (15) ; 
Zn'xe:Sorabji (16); Daya v. Assistant Collector of Surat (17). The 
,true rule was tersely stated by Lord Dunedin in pronouncing tlie 
“opinion of .the Judicial Committee i in two recent case$ In Cedar 

Rapids. Co. v: Lacoste (8), he formulated the Proposition. that the 
ime Rag Na na. TUN 
MO) (1875)L. R. 10 Ch. App. 435. (3) (1890) t5 App. Cas, 240. 

Wen (1883) 2 Hudson on Compensation 1546: 

Um ee (1879) Browne and Allen on compensation’ 678. 
*3"(6) (1903) 1 K. B. 5745 (1904) 1 K. B. 417, , s 
ED (7) (1914) 3 K. B. 629. — (8) (1914) App. Cas. s69. 7 t. 4. 

c (9), (1953) 89 L> T. 557; 19 T. L. R. 630. . * i 
c (10) (1903) 12 C. L. J. 489. 

(11) (1904) 1. L. R. 32 Calc. 343 (48). P M 
55:02) (1890) I. Le R. 15 Bom.279. . (13) (1996) 9 Bom. L. R. 99. 
"7 (14) (1507) 10 Bom. LR 4701. ~ (15) (1907) to Bom. L. R. 675. 

(16) (1998) 10 Bom. L. R: 696. ae de e. i 
(17) (1913) IOL. R 38 Bom. 37. * E 
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‘valié tobe fail for | is “the value’ fo the owner asit "existé at the x 
“dite of the taking; such value consists: in all “advantages which: the 
land possesses, ‘present or fature, , but it is the ‘present: value -alone ^ 


‘of stich advantages that’ falls to be determined. ‘In Odlum viv City CN 


vf Vancouver GÀ he added ‘the necessary - corollary that while all ` ; 


“opportunity of employment for a Certáin purpose in” regard to “the... ` 


- position of. the land’ to be acquired. is to'be "taken into "account, 
‘there must come * ‘point where the opportunity becomes'* so remote 
“ds to be negligible." "This: brings ‘into clear “relief the findamental | 
: importance of the test. that the operative offect. of special adapta- : 
“bility or future “utility, (expréssjons which: have sometimés. 'béen . 


‘criticised, hot "wholly without reason) must - be' estimated, not: by 


. idle ‘speculation ; and unpractical imagination, but’ by ‘prudent busi- 


“ness ‘considérations, Such as "would weigh “with an: - intending pur-, 


“chaser at the i imaginary market which would have ruled;. had the 


, land “been “exposed for sale - when - it -was subjected -to com- . 


pulsory acquisition: -Let us now examine. the circumstances cof the 


. ‘case “before- us in view of these principles. 


Ps 


“It is an admitted fact.that the lands acquired are at a short - “ie s 


' tancé from the Tally canal "which: has numerous ‘brick-fields: ‘along 


both its banks. : Three of these brick-fields were owned at the time 
of ‘the declaration” by Ghosé Kutar - and ‘Bull. These brick- fields 
-adjoined. one another and the’ ‘acquired lands were - cut. off: ftom 
direct access to the-canal by their: interposition. -It appears from 
“the “evidence of the superintendent: of the East. Indian Railway 


. brick-fields* that bricks are. made either - from natural: clay or from 


~- silt deposit; ` “There i is no “evidence "to Show that there .was’such a 


“and as the acquired lands were. cut off from the canal by;interven- ` 
ing brick-fields; they could-only have been of’ value-for brick-field ` 


dépth of natural. clay on the acquiréd" lands, that they ‘could have 


worked as brick:fields for any length of time.” "Consequently; imay - 


-be assumed: that thé acquired lands coüld not- bè- profitably üsed. as 


indépendent brick-fields without deposit - of silt. To obtain the S 


requisite deposit of silt, a regular water supply. would be: necessary 


_ purposes if they should be acquited. for and included: -in' the ` neigh- 


. bduring brick-fields. - "The: cláiniints must. accordingly 'shów;'in ~ 
` order to establish their proposition that the lands should have been . 
valued on a brick-field basis, that there was: reasonable probability i 

' that the lands would, but for their acquisition, , t have been’. included 
in those brick-fields. This assertion is not based oma ‘mere -hypo-- 


thesis that as.business flourished in the" ene brick- 2 their 


(1) (1915) dL ] P.C. $55. : n jj 
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Mos 


"owners might; in the normal course - ab events ek | for room fd Civis. 


‘expansion. - The ‘claimants have actually proved that plots. of land TET 
shave from üme'to time been added to and included i in at léast.óne Mohini Mêkah 


` ‘adjoining brick-field. They have also proved by reliable evidence v. 
“that “Kumar and Bull had negotiated With ‘them: for purchase ór EUN 
léase of somé of these lands with a viéw to their incorporation in their MESS e 
existing . brick-fields: ‘No ‘doubt, as- pointed out by Batchelor J. pai 
zí "im Government of Bombay v. Marwanji ( Q) too much importance - . 
“must ‘not be attached: to "evidence `of offers | ‘in ascertain- | 
v ing- thé market value:of land ; but the position is: different where, ' 
» as'heré, the question is, -'hether ,there-is a market ‘at’ all for a tract 
rof land for use fora specified purpose. dn. the’ present: instance, 
d “there i is‘no ro6m for controversy that'there is trustworthy evidence 
rto show- that if the acquired lands had. been thrown into ‘the market, 
= adjoining’ brick‘field. owners wculd. in all ‘probability ' hare come fors 
^ ward to” ‘purchase them’ or to take leases of them for “inclusion in 
; their. brick- fields. The District Judge has thus” xightly concluded , 
that. thete was a reasonable probability that the lands might have ` 
"been: taken up by the adjoining: owners for! the.” extension, of their 
ce “nbrick-fields' ‘and. that this possibility m. st be-takén ' into considera- 


- ation in ‘calculating the ‘amount ' to be ‘awarded as compensation 


-"upon éompulsory* acquisition. The chief - “ground urged “in “support 
` "of the’ appeals - preferred” by the eey of State cannot conse- : 
Eg quently. be susthined: * . 
J tet” As ; regards. the appeals. preferred iy the ofaint the dots for 
an ‘considération® is whether the rate fixed: by the lower Court is ade- ` 
- quate.. -The District Judge’ was -plainly: right when he held that 
` documents filed‘on behalf of the-Secretary of Staté were not of much 
i'assistance.. They relate “to transactions ' regarding lands: at ‘some 
5 distance from'the lands acquired, and even if they; relate to leases 
: “Or purchases of lands ‘contiguous’ to brick-fields, . they are not in 
: bd of ‘transfer ‘of land to brick-field owners for -brick-field pur- 
“pose “On “the, other“ hand, the claimants, have.” adduced docu- 
i endi ‘evidence (conveyances, ‘Teasés and land” acquisition’ awards) 
E án respect of lands actually i in: Tuse as brick-fields,.. n these indicate a 
“raté” which“? Wàries: "from: a minimum of Bs. 300 për bight toa 


- ob fnaximüm of Rs: 2,2 50 per bigha,’ ‘the. majority of -transactions show 


Uthat the- tate ‘varies -from Rs. 1,440 tò Rs. 1650 per: bigha. From 
onm analysis’ of “the "releyant “evidence, ` “the District Judge had thus 
- n correctly held that Rs: I, 600 per bigha. may “fairly be taken as the : 
y rate for fully "prepared. ' brick-fields. > He ‘has then;allowed a reduc- 
“tion of 5o per cent; because: the lands: acquired would “have. to be 
Q) coarse Bom. L. R. 907 (919). 
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converted into: lands fit for use as brick-fields at a considerab]e 
outlay. This reduction however is not supported by the evidence 
on the record. The method of brick manufacture in this country 
as described in standard treatises (such as the paper by-Major 
Falconnet R. E. in Vol. III of the professional papers.on Indian 
Engineering published by the Government), also does not lend any 
support to the view that the cost of conversion of ordinary land into 
land fit for use as brick-fields amounts .to one-half of the.value:of 
theland. On the-other hand, such evidence: as there is on. the 


record -shows that the reduction allowed by the Court below is 


excessive. The District Judge has correctly found that the leases 
on the record prove that prepared brick-field lands fetch a rent-ióf 
Rs. 80 per bigha. The District Judge has also accepted the -staté: 
ment of Mohini Mohan Banerjee,- one of the claimants, as to the 


rent paid to him by Mr. Bull for a plot of r5 cottas incorporatéd 
in a brick-field but he has inaccurately stated this to be Rs. so: per 


bigha instead of Rs. 5o as the rent fixed as a lump sum. If this 
statement be accepted the rent-for. unprepared land works out 
at “Rs. 200 for. three bighas as.against Rs. 240 for three bighas of 
prepared land. This gives the proportion by which the value should 
be reduced, namely, 6 to 5 . The conclusion follows that if the 
rate for prepared brick-fields ts Rs. 1,600 as found by the District 
Judge, the rate for unprepared.land should be approximately 
Rs. 1,333. We accordingly direct that the lands acquired be valued 
at Rå. 1300 instead of Rs. 800 per bigha. 

The result is that appeals Nos. 266, 280, 281, 282 and 283 filed © 
by the Secretary of State must:be dismissed with costs. The héar- 
ing fee in each of these casés -is assessed at two gold mohurs. 
Appeals Nos. 2517, 260, 261, 262 and.263 preferred by the claimants 
are allowed with costs. The land in each case will be valued at 


. Rs. 1,300 instead of Rs. 800 per bigha. The hearing fee in each*of 


these appeals also is assessed at two gold mohurs. The order for 
proportionate costs made by the lower Court will stand but the 
amounts will be modified on the basis of the sums awarded in this 
Court: 

Buckland, J—The vüscinis adopted by the District Judge in 
assessing the compensation payable, by enquiring what is the market 


-value of the land when laid out in -the most lucrative and advan: 


tageous way in which the owner could dispose of it, is very well 
established and he has correctly applied it. Whether or- not the 
.particular in way'in which it is claimed that the land if so laid out 
could be disposed of to the best: advantage to the owner is one 


A zt " n $ -r 
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appropriate to prevailing conditions is a question of fact to be decid- Cte 
ed.aééording. to, the: circumstances. of each .case. In the case before igar. 
- , usithere can bé no. question that the land which : -has beem held to | Mohini Mohan 


~“ beisuitable for a brick-field, would fetch-a higher price, “if sold for = 
" that: to the owner.of an adjacent brick-field than if sold Secretary of State 
purpose to OWRET: 0 ij n for India in € ouncil 

forsany. other purpose. The District Judge has. disrégarded the ree 
evidence of leases of other lands ‘adduced by the Secretary of Ba 
State‘and done so rightly on'two grounds (1) the’ lands ‘are -not 
contiguous-to those in question and (2) they are not leases of land 
tò ‘brick-field owners for the purpose of making bricks. P 
isan assessing compensation. the District Judge has erred in de- 
“ducting 5o. per cent, as the còst -of Tonverang the land for the 
purposes of a- brickfield. |... ~ Ern Ung ' 
acs In addition to the evidence referred to by my leamed: brother 

` Mra justice Mookerjee there is: the. statement” of' Sarada ‘Prosad 
Kumar that it took him 6 or 8 months to convert land into-a brick? 
field. ` Applying- this to a ‘computation of the value of the land on 
a-lease-hold “basis the -reduction on account of cónversión for this 
particular purpose, is comparatively trifling. Taking this in con-. 
jugetion with-the reasons given by my learned - brother. Mr.-Justice 
Mookerjee I agree with him as to the, rate at which’ compensation 
should be paid and f.concurin the order made. -* : mE 


glean 07 - -7 Appeals Nos: 266, 280-83 dismissed ; 
DEP: o - — Appeals Nos, asr, 260-63 allowed. — j 





Before Sir Nalin’ Ranjan Chatterjea,” - Keitght} Judie,” and Mr. 
Ja e P nixa Newbould, 
d ‘PARESH NATH: PAL CHOUDHURY: AND OTHERS. - Cv. 
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| Limitlin Reni deceee Acknowledgment— Bengal Tinan Act (VAI of 1885) 
; Secs. 184, 185, Sch 1l.. Art; 6— Limitation Act (IX of 1908) Sec. i9. - 


Appeal Írom' Appellate Order” No. 355 of 1920; against- the order ‘of A L. 
Mukherjee Esq, District Judge - -of Nadia, dated thé -and- July, 1920, reversing 
that of Babu Bepin Behary Mukherjee, Munsiff, ast Comt, at Krishnagar, dated 
ihe qtti August, 1919. 
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CiviL. Section 19 of the Limitation Act is applicable to a decree for rent valued less 
g than Rs.“ 500 and hence an acknowledgment “of liability” thade by a judgnient- 
Fee debtor in respect of -the decree-holder’s right to execute’ the decree, gives the 
Paresh decree-holder a fresh starting point for counting the period of limitation’ prescribed 
“by article 6, schedule. II] of the Bengal Tenancy Act: Harihar, Lal V.Cusendar 
oi Fershad.(1) referred to., ; A , LEE 
E Where the judgment- debtor “expressly admitted that there, was an, instalment . 
decree i in favour of the decree-holder, that several instalments had , already been,. 
made, that the instalment for Fous remained unpaid but -as it had not become 

‘due, the decrée-holder could not proceed ‘with the execution : i 


a 


Held, that was a sulicient acknowledgment within the meaning: -of section 19 
of the Limitation Act, 


Appeal by. the  Decree-holders: 


Application for execution of rent decree valued less than 
Rs, 500, | : 


The-material facts appear from the judgment. - bi. AG 
"Babu Rupendra Kumar Mitra for the Appellants. 


Babus Satindra Nath ‘Mookerjee and Satis Chunder Munshi { for 
the Respondents. 
Sr a C 
The judgment of the Court was as follows : : 
Fune, 13, "T'he.question involved in the appeal is whether the- application 


for execution of a decree is barred by limitation.  - ~ 


The decree was one for rent and the amount for which it CR À 
passed was. less- than Rs. soo... It was dated the 27th January’ 
1916. * í 
The present application for esecution was made on the 28th 
March 1919. ie. more than 3 years from the date of fhe decree. 
The decree-holder, however, relied upon certain acknowledgments 
of liability within three years of the date of the decree, and the 
Court of first instance held that such s acknowledgement saved 
limitation. ' i 3 
On appeal the learned Distnct Joe held that section 19 of 
the Limitation Act was inapplicable-to the case as it was.a decree 
for rent which is governed by the special limitation prescribed 
. by articlé 6, schedule III of the Bengal ‘Tenancy Act. 
‘Phere is no doubt that under aiticle 6 schedule III of the Bengal 
-Tenancy Act, the period of limitation is three years from the date 
of the decree, and section 184 of that Act lays down that any appli- 
cation made after the period of limitation prescribed in schedule 
III annexed to the Act shall be dismissed although limitation has not 
(1) (1905) 9 C. W. N. 1025; 1 C, L J. Gin. 


i . m 
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been. pleaded. Section. 185 _sub-section (2) lays down: that ‘sec: 
tions 7, 8 and 9 of the Limitation Act, 1877 shall not apply to the 
suits.and,applications mentioned in- section . 184. Sub;section (2) 


however, provides that subject to the. provisions of this Chapter," 


the provisions of the Indian Limitation Act, 1877, shall apply. to 


,all- suits, appeals and applications mentioned. ‘in ‘the last fore- 
going - section. Under -that sub-section, «therefore, it appears 


that section. 19 of the Limitation Act owa apply to. a. decree . for’ 


, rent. ' i ‘ m 


Article 6 schedule III ‘of the Bengal Tenancy ‘Act provides that - 
. when the.judgment-debtor has by fraud or force prevented the exe- 


cütion of the decree, the period of limitation shall be governed ‘by 
the’ provisioris-of the Indian Limitation Act, 1877, but 'it does not 
follow that'in cases where there is force or fraud the "general provi- 


sions of the Indian Limitation Act (other than those ‘mentioned in : 


the section 185 (7) of the Bengal Ténancy “Act), will 'not' apply. 


The article merely says that the feriod of limitation ‘shall-be govern- , 


ed by the provisions ofthe Indian Limitation Act, 1877. . The ques- 
tion appears to have been considered in the case of Harihkar Lal v. 


,,Gunendra Pershad (1). The learned Judges held that an acknow- 


ledgment of liability, under section 19 of the Limitation Act made 
by a judgment-debtor, in, respect of the decree-holder’s right to 


' execute'a rent decree gives the decree-holder a fresh starting point 


for counting the period of limitation prescribed. by article 6 of sche- 
dule III of the Bengal Tenancy Act. 


' Itis contended on behalf of ‘the appellant that, if the decree- 
holder is allowed a fresh starting point for limitation for the execu- 


tion of a rent decree from the date of acknowledgment under sec-, 
` tion 19 of the Indian Limitdtion Act, itiwpuld affecti.or ‘alter the 


period of limitation prescribed i article 6 of the "Bengal Tenancy 
Act. 


As pointed out w the learned Judges-.in the case cited above, 
* the answer to this would seem to be that the acknowledgment 
under section 19 does not affect or alter. the _ period of limitation so 
prescribed, though it may seem practically to’ do so, but only giv 
the- decree-holder afresh starting point for-counting the period pres- 
'oribed by article 6, schedule ITI of the Bengal Tenancy Act which 
the judgment-debtor has himself given him by. Que CORDE 
| the PER ED of Bie debt”, . . | 


G) (1505) o C. W. N. 1025; y C. L Msn : 
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We are accordingly of opinion that section À rg: ofthe Limitation 
Act applies to such a case. Y 

‘It is contended on behalf of the respondent that there mn no 
acknowledgment of liability within the meaning of section 19 of ‘the 
Limitation Act. 

It appears, however, that the judgment-debtor T ad- 
mitted that ıhere was an instalment decree in favour of the decree- 
holder, that several instalments had ‘already been paid, ‘that 
the instalment for Pous remained unpaid but as it had not become 
due, the decree-holder could not proceed with the execution. 
That was a sufficient peknowlenement within the meaning of the 
section. 

It is contended that the admission should be confined to the 
actual amount payable for the Pows instalment. But there was an 
acknowledgment of liability under the decree and that, we think, 
is sufficient for the purpose of the section.’ 


The result is that the order of the lower appellate Court is set 
aside and that of the Court of first instance restored with costs here 
and of the lower appellate Court, the costs in this Court peng 
‘assessed at one gold mohur. i 


The execution of the decree will be proceeded with. 


A, TM MEE Agen a Bund 
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CRIMINAL REVISION. 


* Fefore Mr. Justice NAN du Mr. Justice Suhrawardy. ; 
HEMANTA KUMAR SEN `> it ais 


in 4 ta (o8 s 


9. 
TE KING-EMPEROR.* 


Flace of public resori—Calcutta, Suburban, Police Act (IZ B. C. of 1866), Sec. 18— 
Stall in public road on whi-h soda water is sold. 


* ^ Criminal Revision No. 516 of'1921, against- the order of Srigopal Bhatta- - 
charjee Esq, Additional District Magistrate of 24-Perganas, dated the 19th April, - 
1921, affi ming that of Moulvi Khondkar Ali Taher, S ub-Divisional bes i 
of Alipore, dated the 17th February, 19214 ` >? " i 


Vor XXXIV.) | 4*..HIGH COURT. jj; . « 


acA gall on "which soda water is sold not for corsumytion on the premises, is 
vota place of public resort within the meaning of, section 18, of the Calcutta 
Suburban Police Act. Hence a person commits no offence i in selling soda water 
aud oler terated water and non- -intoxicating beverages ona stall B a public road, 
without a' license for the sale thereof.” ets ATE 

Application for Revision under section 435 of the Code of Crimi- 
nal Procedure by the “Accused. 


~The, accused was convicted under, “section 18 of the Calcutta 
Suburban Police Act and sentenced to pay a fine of Rs. 5, in default 
to Buffer simple imprisonment for 2 days, for keeping a shop at 
Kalighat Road and selling aerated waters, and cold drinks without a 
Police license in contravention of section 18 of Act II B. C. of 
1866. 
et Babu Bir Bhusan Dutt for the Petitioner. = ^ 
^ No oie appeared for the Opposite Party. DB UN. 
The judgment. of the Court was as, follows : | 
i The. petitioner has. been convicted under section, 18 a the 
- Çalcutta, Suburban Police Act II (B.C.) of 1866 and sentenced to 
pay afine of Rs 5. The petitioner has astall.on the Kalighat 
road wherefrom he sells soda water and other.aerated water and 
non-intoxicating beveragés. The only question that arises in this 
Rule is whether that place isa “place of public resort and enter- 
tainment” within the meaning of section 18 of Act II (B. C.) of 1866. 
.In section 51 of the Act, “a place of public entertainment" is de- 
fined as “a place whethe: enclosed or open to which the public 
are admitted and where any kind of food, drink or drug is supplied 
‘for cousumption on the premises for the profit or gain of any person 
owning er having an interest in or managing such Place and shall 
include : HR “refreshment-room, . eating-house,,- coffee-house, - -tea-shop, 
liquor-house, boarding-house, lodging-house, hotel, restaurant, tavern, 
wine-shop, beer-shop, spirit-shop, armik-shop, toddy-shop, gunja- 
Shop, bhang-shop and opium-shop.” The shop kept by the peti- 
tioner does not come within this definition because there is no place 
‘to which the public are admitted nor are the drinks. supplied to the 
public, supplied to them for consumption on the premises. Wg do 
not think that, if it is not,a place of public entertainment, it can be 
held to be a place of public resort within the meaning-of section 18 
of the Act. The words used in that section are “or other place of 
any. coffeehouse, boarding-house, . "eating-house, . lodging-house.” 
Applying the principle of Ejusdem. generis to these words, we. hold 
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riis "Lhat'a stall-on which soda water is sold not for consumption on: the 
ugar. ~ Premises cannot be held to be a place of public ‘resort within the 
ew 
Hemanta meaning of section 18 of Act IT (B. C.) of 1866, ‘Taking this view, 
s. 
King;Emperoit it follows that the petitioner committed no offence in selling these 
m articles without a license for the sale thereof, We accordingly make 


this Rule absolute, sct aside the conviction of the petitioner and 


direct that the fine, if paid, be refunded, Eu 
t i ‘Gos PE 
. A 7. Ma NE T , Rule made absolute. 


o m Before M Justice Newtonin and Mr. Justice ihe sake a 





CRIMINAL. , KALI CHARAN KUNDU 
juy,30,21. |. . D KING-EMPEROR.* . . eu 


S E re 
Furisdiction—Criminal Procedure Cade (Act V of 1898), Sec. 531— Objection 
` taken ut cn enrly stage— Pi ejidica—HMisappropriatinu, how provable. e 
n i ; . usus 
Where the petitioner was convicted under section 408 of the Indian Penal ‘Code 
for an offence committed outside the territorial jurisdiction of the trying Court + 
Held, that aa the errar did not occasion n failure of justice. the defect was 
cured under section 531 of the Code of Criminal Procedure. ‘The fact that the 
objection of jurisdictiun was taken at a comparatively early stage of the proceed- 
ing, was not conclusive pr ol that the accused was prejudiced by the irregularity. 


The fact of reisappropriation can be proved as well by circumstantial cvidence 


as by direct evidence. |, >. te . dem 


Application for Revision under section 435 of the Code of Ci: 
minal Procedure by the Accused. | EEUU 


"The accused was convicted under section 408 of ‘the’ Indidi 
Penal Code and sentenced to undergo 6 months’ rigorous impiison- 
ment. The offence was ‘committed in Katwa m' the district of 
/Büdwan, but the trial was held in the sub-division of Ranaghat, * in 
‘the district of Nadia. ‘An objection was raised as to the trial‘at the 
‘early stage of the proceeding, but it was overruled. Eo o l 


" EN 
` * Criminal Revision No, 4,5 of ere against the order of A. L. Mukerjee 


Esq, Sessions Jadge of Nadia, dated the 20th May, 1921, affirming that of Babu 
Kenti Chandra Mukherjee, Sub Divisional Magistrate of Ranaghat, dated the 
29th April, 1021. : ~ z | a 


Này KAKI * HIGH COURT. 


«i Babus Dasarathi Sanyal and Khitish Chander Chuckerbutty for 
‘thie Petitioner. 4 ? icp ees 


i NO “one appeared for the Opposite Party. 


; a He judgment of the Court was as follows : 
d Rule is directed against the conviction of the petitioner 
. under section 408 Indian Penal Code. Thé first point taken is that 
the trying Magistrate had no jurisdiction to try the case as the 
- Gfferice of which the petitioner was convicted was committed at 
Katwa in the district of Burdwan and the trial wàs Held at the sub- 
division of Ranaghat in the district of Nadia. ` Ti e learned Sessions 
Judge on appeal has held that the offence was committed outside 
the trying Magistrate’s jurisdiction but “that the defect was curéd 
by the provisions of section 531 Code of Criminal Procedure. We 
- do not tbink it necessary to'discuss the point whether the offence 
was committed at Ranaghat or at Katwa because we are of opinion 
that the Sessions Judge was right in applying the provisions of sec- 
, tion 531, Code of'Criminál Procedure arid holding that the error had 
not, in fact, occasioned a failure of Justice, Our attention has been 
„drawn to the explanation to-section 537 Code of Criminal Procedure 
which Says "In determining whether any error, omission or irregu- 
larity 1 in any proceeding under this Code, has occasioned ‘a failure 
: of. justice, , the Court shall have regard to the fact whether the 
objection could or should have been raised at an earlier stage in the 
proceedings." In the’ present case, the petitioner did object to 
the trial at-a comparatively early, stage of the, proceedings. This, 
we think, would.go-a long way to show. that he had béen prejudiced 
by the irregularity but we hold that it does not-go all the way, or, 
invother words, the fact. that such an objection, was taken is not 
‘conclusive proof that the. accused has been prejudiced by the irre- 
gularity. , The. learned Sessions Judge has held for reasons given 
that there was,no such prejudice. In the affiddvit which forms the 
basis. of the, petition on which this Rule was granted, there is no 
state ement that the accused was prejudiced. In the first ground, 
there is one allegation that there was prejudice ; but no ground was 
taken. that the decision of the learned , Sessions Judge to the gpr- 
. trary was wrong. On the materials before us, we cannot say that 
there has been, in fact, a failure of justice and we must, therefore, 
apply the provisions of section 531 Code of Criminal Procedure and 
hold that the.conviction is not bad on the ground that the offence 
was committed outside the territorial jurisdiction , of the trying 
Magistrate, 
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As regards the facts, we-see no reason for, dissenting from the the 
findings ‘of the lower Courts. It is contended that ‘ thére is 
proof that so tins of kerosene oil were actually ‘misappropriated. 
There is no direct evidence to this effect. It has not been ‘proved 
what the stock' was in’ thé petitioner's ‘charge at any time. But 
from the facts that had been proved it was.open to the trying 
Magistrate to come to a finding that there was such a misappro- 
priation and this is what he has found. His finding is “The ac- 
cused has failed to account for these 5o tins of kerosine oil and is 
therefore to be construed to’ have. misappropriated this- ‘portion’ of- 
the stock." The fact that~the” 50. tins have been misappropfidted 
could be proved as well by, circumstantial evidence as. by direct 


evidence and the finding is a finding that the fact has. been » Ped 


by circumstantial evidence. A le 
/ Another objection taken is that in the petition of complaint itrisi 
alleged that these so tins of kerosine‘ oil were ' misappropriàted Un’ 
various dates. If .that were so, there might be 'misjoinderim.the 
charges. But, although this was alleged in-the petition-of complaint;' 
that allegation was not made in. the sworn sta ement - of. the!-com- 
plainant when he was examined at the time the complaint wás lodged? 
and there is no evidence whatever on the record to suggest’ thatthe” 
misappropriation was committed on more than one’ ‘occasion TOn 


. the facts found, “single offence has been committed in test d 


Hog 
these so tins and,’ therefore, there has been no misjoinder. - e ds 


It is also urged that the offence committed by the accused was 
onë under section 477 A Indian Penal Code: which is triablé | only, 
by a Court of Sessions. -It may be that the petitioner did also com- 
mit this more serious offence. But this is no reason why we should 
hold that he is not liable toʻa conviction by a Magistrate of an 
offence under section 408 Indian Penal Code which has been A proved 
to have been committed. yaga 

The Rule is discharged. The petitioner must surrender to. , his 
bail and serve uU the unexpired portion of his sentence. ` 


ATM. | B - ` Rúle. discharged, 
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APPELLATE CRIMINAL. 
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nan SUPERINTENDENT. AND REMEMBRANCER OF 


ausor | , , LEGAL AFFAIRS, BENGAL, 
CWP 4 i D.. 

Ses ae J- S. MULL.* 

SL Qite t 


License, refusal of—Licensed Ware-house and Fire-brigade Act (I B. C. of 
b. 1893), sections 2,15—Order to be passed by whom-——Order passed by Vice- 
Chairman, if legal—Delepation of power by Chairman—Bengal Municipal 
ar Uil B C. of 1834), section. $Frd iilis not disposed " within War 
ogee. effect of. 


Refusal of an application for license to use any building or place as a ware- 
house shouldbe by an order in writing under the ‘hand of the . Chairman of the 
Commissioner.. Where such order was passed by the Vice-Chairman : 


nAHeld, that there was no refusal of the application under section t5 of the 
Licensed , Warehouse and, Fire-brigade Act. | 20. 8 


-A Chairman cannot by virtue of section 45 of the- Bengal Muuicipal Act, dele- 
gate to the Vice-Chairman his powers under the Licensed Warehouse and Fire- 
brigade. Act. 


+ 


(Under section 7 of the Licensed Warehouse and Fire-brigate Act, if the ap- 
plication. i is not disposed of within thirty days from the date of its being received 
by the ‘Chairman, the applicant is exemoted from liability so long as the appli- 
cation is not finally ‘refused. 


©” Appeal by the Government under section 417 of the Code of . 


Crim inal Procedure. 


The material facts appear from the judgment. 
i^ Mr. Orr for the Appellant. © 


55 Babus Dasarathi Sanyal and Gour Mokun Dutt for the Opposite 
pum 
“The judgment of the Court was as follows : : : 


This is an | appeal against an acquittal. The respondent J. S. 
Muil was charged with having committed an offence punishable 
under section 15 of the Licensed Warehouse and Fire-brigade Agt, 
1893, which provides a penalty for any person who uses any building 
or place as a warehouse in respect of which a license has been re- 
fused. A preliminary objection has been taken which is fatal to 
this appeal. The Act provides that the refusal of an application for 

/ 


* Government Appeal No. 3 of 1921, against the order of the "Deputy Magis- 
trate of Howrah, dated the 315t March, 1931. 
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license shall, under section 7, be by an order.in writing under the 


hand of the Chairman of the Commissioners.’ In the présent case, 
the order of refusal was passed by .the Vice-Chairman. Although 
under section 45 of the Bengal Municipal Act III (B.C.) of 1884, 
the Chairman may delegate his duties or powers to the Vice-Chair- 
man, the powers he càn so delegate are the powers as defined by that 
Act. He cannot by virtue of that section delegate to the Vice-Chair- 
man his powers under the Licensed Warehouse and_Fire-brigade 
Act. That Act provides in section 9 for the delegation of the powers 
of the Chairman to a Special Committee but makes no provision for 
delegation to the Vice-Chairman. We must consequently hold .that 
the prosecution was bound to fei as there was no refusal of the 
application for license in accordance with this Act. 

We are requested by the learned Deputy Legal Kaie 
to point out an error 1n the judgment of the trying Magistrate, He 
Mas held that section 7 of the Fire-brigade Act requires that any 
application for license shall be disposed of within thirty days from E 
the date of its being received by the Chairman and, if not disposed t of | 
within that penod,'the applicant shall not be liable. This, as stated, . 
is wrong, because, if the application is not disposed of within- thirty 
days the applicant is only, exempted from liability so long as the 
application is not finally refused. ‘ 

The appeal is dismissed. | | ; 
ACT. M. Appeal dismissed, ` 
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APPELLATE CIVIL. 


madd Sir John WoodroFe, Knight, J udge, and Mr Justice 
i Cuming. 


SECRETARY OF STATE FOR INDIA IN COUNCIL Cir. ^ 


9. 1921. 


ANNADA MOHAN ROY AND OTHERS." Maras. a 


Fossession, sult for — Bengal Tenancy Act (VIII af 1885), sections 9% (a), 97 — onte Ho. 
* Estate ! —Reformation— Aecretian — Power of Manager of Court. of Ward: 
lo sue— Suit barred by special law o' linit tion —Party, if entitled to deduct 
two months for service of notice under section 80 of the Code of Civil Proce- 
dure (Act V of 1908\—Limitatron, plea of — Limitation, when to be decided 
against a party-— B ok, containing history of a district, admissibility of— 
Presumption of continuity, applicability of —Renuells map—Fresumption of 
accuracy—. Evidence Act (I of 187 2), section’ 83. i 


4 


. 
When the Bengal Tenancy Act gives the D'strict lIudge the power to direct- 


that an estate be managed by the Court of Wards, in such case that body has the 
same powers as it has in regard to other estates directly coming within the provi- 
sions of theeCourt of Wards Act [n the latter case, there would be a power of 
sult in the Court of Wards. 


Section 97 of the Bengal Tenancy Act gives the Court of Wards power to sue 


in the-case of an estate which comes to it under the provi-ioas of section 95 a) of 
the Act. Í : 


The word * estate ' in section 93 (a) of the Bengal Tenancy Act, means all 
that the holder is entitled to by way of reformation or accretion. The lands which 
were handed over to the Minager of the Court of Wards ant the lands which 
were subsequently reformed, are the whole estate. : 


In the case of a suit alleged to be barred under a special law of limitation, 
the party is not entitled to deduct the period of two months for servica of notice 
under section 80 of the Civil Procedure Code. | . 


It is necessary that limitation should’be pleaded in all cases 


But particularly 
this is so whero the bar is alleged under some special law. 


The general rule is, that points of limita.ion should not be allowed to be raised 
for the first time in appel whare they involve a decision upon questions of fact. 


Points of limitation should not he decided against the parties unless attention 


has been drawn to the question of limitation and nn opportunity given them to: 
meet it on the evidence. / 


If limitation is arged a3 bar, the facts on which it is barrel, must he proved 
after an issue has been framed. 

The mere fact that a hook containing the history of a certain district was not 
referred to in the lower Court, may not be, of itself, a good objection If, how- 
ever, the book was used to establish the existence of facts which the party had no 


© Appeal from Original Decree No 37 of 1919, against the deeree of Babu. 


Krishna Kumar Sen, Additional Snpardinate Judge of Backerganj, dated the 18th 
November, 1918. « 


Crvin, 
1931. , 
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opportunity of meeting and which he desired to rebut, the. admission of the. book 


in the appellate Court might involve & remand. < 
The presumption of continuity varies with the circumstances of the case bad de 


applicable to things which ‘are continuous in their natare. If they are that; then 


the Court may presume that they continue in the state in which [thay ‘were last? 
known in the absence of evidence to Mis contrary. ^ ^ -. Y ER he tas 


envell’s map was made some 22 years or so, before the decennial settlement’ 
on which the permanent settlement proce led. fit be referred to as : evidedce,' 
there is & presumption of its accuracy under section 83 of the Evidence Act in res- 
pect of such matters as to which it is admissible i in evidence | 


Appeal by the Defendant. na A ES 
Suit for possession. M Í Pa. ah Qus 
The material facts appear. from the judgment. 


Mr. Gibbons (Advocate General), Babu Ram Charan Mitra, 
Dr- Dwarka Nath Mitter ang Babu Monindra Nath Banerjee for. 


"the Appellant. v 
Mr. S. R. Das, Babus Surendra C. handra Sen and Surendra Nath, 
Guha for the, Respondents, Lodi X 5 T . E 


CAV. 


ba - 


‘The judgaient of the Court- "was as: follőws : 
The plaintiffs, Nos, 1 to 34 and the plaintiff No. 35 are propie: 
tors of the permanently settled revenue paying estates Nos. 1763. 
‘and 1764 respectively on the revenue roll of the Bakarganj Collec: 
torate. The plaintiffs Nos. 1 to 34 are also lessees of the estate. No.; 4 
1764 under a patta from the thirty-fifth plaintiff. : The two estates, 
together constitute the zamindari of Pargana Dakhin Sahabazpur, : 
Estate No. 1763 and the leasehold- are; ine the- management :of a. 


Manager under the Court of Wards and this suit is brought by, him, 


on behalf of the plaintiffs Nos.-1,to 34 and by the plaintiff No. (s. 4 


The subject matter of this suit are two island churs at present known; 


by the names of Chur Botham’ and Chur Harikishore and certain ] 


lands described in schedule A to ‘the plaint. The question is are, 
these lands reformations of the plajntiff’s permanently settled estates, . 
“as the plaintiffs allege or are the two churs new formations, in, a. 
navigable river and the other lands accretions to the permanently 
settled estate assessable to additional revenue. The land, settled, , 


was, as we have said, Pargana Dakhin Sehabazpür. As regards the. , 


northern. and thé southern boundaries of the Pargana there is no: 
dispute. As regards the west the plaintiffs say that the .Pargana. 
was bordered: by the Betua River. The respondent says thatjt. 
was bounded by ther settled, estates, ari ne its spei! 


Voi; XXXIV.) "uid coURt. ' 


“The duestion in dispute is where is the eastern boundary of this 
permanently settled estate: It is undisputed that thé eastern boun- 
dary of the settled : Pargana was the western bank of the rivér Sahab- 
azpur. -The question is whether the western bank of Sahabazpur river 
as it was at the time of permanent settlement and as depicted in 
Rennell’s map forms the eastern boundary of the pargana. It is 
both parties’ case that the western bank of the Sáhabazpur river is 
the’eastern’ boundary and: the point to be’ decided: is where was 
that western bank at thé time of the permanent settlement. We 
have to decide whether the lands‘in suit fall within the boundaries 
of the estate in respect of which the plaintifis have been paying 
revenue to Government. . 

' It is necessary particularly with reference to the issue of res 
jüdicata to give & short resume of the: previous history on the sub- 
ject, and with reference: to' the objection that theré has been an 
abatement or-remission of the original revenue consequent on the 
reduction of the , aren, to ' „give 2 short previous history of the 
pargana. PI decet 

"In the year:1847, two churs named: Bharani "Iazumaddi and 
Dampier formed in the Sahabazpur river. In the year 1880-8: 
there was a’ Deara Survey and the Deara Superintendent of 
Surveys took possession of these ‘two islands on behalf of Govern- 
nient, He: disallowed ' the respondents" contention that’ these 
churs were reformations on the sites of their diluviated permanently 
settled lands and that the sites were dry lands according fo Ren- 
nell’s map of 1764-73 at the time df the’ permanent settlement. He 
relied'on Kelso’s map which was prepared in 1847-48 and held 
that the churs were new formations on the bed ofa navigable river 
and belonged to Government. ‘The respondents who "objected to 
the decision claimed them ds being within their eastern boundary. 
Tie decision of the Deara Superintendent was in 1883 and’ was, as 
we have said, based upon Kelso’s map which he held showed that 
thé lands in question lay outside the boundary of the pérmanently 
sefiléd'estate.' An appeal was made to the Commissioner by the 
respóndents' and the Commissioner in his order -of the'26th Marc 
1884 after.'stating that Rennell’s map showed’ that’ shortly bef 
the permanent Settlement where the lands had réfofmed was part 
of-Sahabazpur and. that subsequent to the permanent ‘settlement 


thé: Pargana suffered severely from diluvion all along’ its eastern: 


| face as was shown' by a comparison of Kelso’s and Tasin’s map with 
that’of Rennell, expressed: his opinion that the lands were ‘clearly 
reformations of the -appellant’s permanently settled estate . and 
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reversed the order of the Dearg Superintendent assessing them. with 
revenue, and. ordered the islands 4 to ‘be released. From -thaty degi- 
sion -of the, Commissioner,. the Government appealed to the. Board 
of Revenue and, in, their grounds. of appeal, amongst other;matters, 
they alleged that Rennell's map w was, „incorect and ,contended ;that 
a comparison “of ‘Kelso’ s map. with, the, locality. .showed ..that J the 
chur. was, thrown up in a. big - -navigable nver and was- not,included, 
within the pargana., T he -Board,of. Revenue, rejected, the appealof 


ta 
* 


the; Government and ‘eferred them 1o their remedies | by a civil suit. 
Ón the 6th. of October 1893, -a civil Suit (No. .76 of 1893) was, filed, 
by Government, for, | declaration of. title and possession.of chur Dam: 
pier’ It is to be observed that no “civil proceedings were taken with 
respect, to the other. chur, namely, , Bhasan -.Tazumaddi and accord; 
ingly the plaintiffs i in-this suit allege t that.the, Government acquiese- 
ed in the decision, o of the Commissioner. of, revenue , and the.Board 


* of Revenue i in respect of , that. chur. That suit vas. subsequently 


transferred tó another. Court and renumbered as No. 90, of 1895. 
The Secretary of State in his plaint i in that suit alleged that estates 
Nos. 4763 and 1764 were-owned. by the defendants: in-the first; para 
of. the. plaint, mentioned and that together they ‘constituted therpar- 
gana Dakhin Sababazpur and that. a „wide channel an arm of the ses, 
locally known as., Dakhin Sahabazpur river lay to the- east, ofthe . 
Pargana Dakhin, Sahabazpur and. formed the eastern. „boundary:-of 
that ‘pargana. Then .the plaint:set fort the proceedings to which 
we have referred’ and Alleged that; the chur was, formed: in, A; wide 
any lands, posu Dakh. n- AE, that the map of Major: 
Rennell did. not xepresent t the state of things existing-at the time: of 
the permaneht settlement, that- it was drawn on’ too small-a. scale 
to admit of any satisfactory comparison and that. there.were reasóns 
for holding that jt. -was .not ‘accurate. The ‘plaintiff accordingly, 
prayed for a decree: declaring- that. the lands in dispute:being.án 


„island formation; inthe ^ bed of a big navigable: river belongediotp 
him and that the;claini of the; defendants that they. wereireformar 


tions in situ ;was without , foündation.- The respondents filedisa 
wNtten statement in,’ which: they- „alleged that: the “disputed.chur 
having formgd on the” original site:of diluviated lands permanently 
settled with the Proprietors: sof. pargana Dakhin Sahabazpur;. the 
plaintiff had no right. title or interest in such newly formed -lands.. 
They contended tliat;tliough.the map of Major Rennell was.ipre-. 
pared’ some yeais before the permanent scttlement, yet in tlierab- 


- sence-of evidénce-of change-the position ‘ofthe: land: and:'water 


VOL" XXXIV:] ? HiGH court: s 3 iur 


düght-to have been presumed to continue... They: alleged that this 
"map had'been ácted upon ‘by the--Government in’ several: instances 
and}‘on the basis'of that map, the revecue.authorities had. released 
néwly-formed lands to private parties and’ private-parties had also in 
sévéral-instances obtained „decrees against Government for newly 
forinéd' lands in the civil Court.on the» basis -ofthis map. They 
detied ‘that it was inaccurate, Then, in, para rr, a statement was 
iwade'which is important upon the ‘issue of abatement’ of revenue 
now sought to be raised. Para rz ‘of the written statement alleged that 
after the permanent settlement the river lying to'the. east of Pargana 
Dakhin Sahabazpur gradually encroached upon it and diluviated 
itstland-to the extent of nearly eight milés in breadth for which the 
present ‘zamindars or ‘their. predecessors-ininteiest ‘obtained ' no 
reduction of revenue and, ds the present chur-was a réformation on 


fhe'site of the diluviated lands, the „plaintif had no ‘right thereto. 


This: statement that theré-had been no reduction of revenue was not, 
we-may: here observe, coritested in the suit, arid no issue was raised 
, With referénce thereto. The suit was heard by the: Subordinate 
Judge of Barisal who gave his judgment on thé 12th of December 
1895: A 'number of issues were raised of which the most important 
Were thé 4th and the.sth, namely, (4) “ Has the land in dispute 
‘been: formed in a large and navigable river or an arm of the sea 
texisting at the time, ,0f: the- permanent: settlement ?" and (5) 
Whether the land in dispute is a reformation on the . original site 
ofithe defendants’ pargana Dakhin p Sabab paka and. WASANA it is an. 
“accretion to the same ?' , i 
it^. We shall refer later when:dealing with mei issue of res A 
to the findings of the Subordinate Judge in: that suit. The conclu- 


^'sion, however, to which "he came was that Rennell's map should be, 


followed and that the eastern boundary óf:thé Pargana as it existed 
dtithe time of the permanent settlement.’ was: shown by that map. 
'Hesfound that the map, could be relaid:and-that the - correct starting 


poihtr was. the "south: west an.lé.of Fort Williams: He, however, , 


~- *&lso«found.that.a portion of chur. Dampier fell beyond that line and 
was:can accretion. to the: Pargana for which the defendants were 
liablé-to:pay additional revenue... That portionis marked byKfhe 
letters:A, B; C on .the. map. He accordingly dismissed -the suit 
rxcept,as' regards the small triangular. portion; to which we have 
referred which was declared.to lie. outside: the _ boundary - line of the 
-Pargana andcwas,theiefore; liable to ‘assessment. In the present 
' -suity the: same,“question has come. up: again; with respect to the 

15pro perty nów a2ngdispute and the two issues. which have been framed 
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are (5) “Are-the plaintiffs entitled tò all lands and’ churs to the west: 
of the eastern boundary of Pargana Dakhin Sahabazpur as shown" 
in the map annexed to the decree in suit No. 9o of 1895 ?" an 
"Is the defendant entitled to dispute the said eastern boundary ??-" 
Touching the issue of abatement the following facts must.'be 
noted From-an early .date the Salt Department occupied lands» . 
belonging to the zamindary.' At first the Salt Department appear ‘to: 
have paid Rs. 12208 (sicca) for their use and occupation and the: 
zamihdars paid the full revenue of Rs.:'57435-13-4,’ After that! thel 
sum was not'paid but was called "süspended." ‘That is it was de'i 
ducted from the total revenue. "The zamindars. paid 44418-15-5. 
only. ‘In other words a book transfer was made of the ‘amount ‘due. 
to the zamindar as rent by the Salt Department. In 1838 the manut 


‘facture of salt was discontinued.. The Government offered to give. 


back the lands held by the Salt Department on the zamindars agree-~ 

ing to';pay in future the sum previously deducted from the revenue 
payable, in other words the revenue ‘originally fixed. The respond- 

ents did not agree to go back to the old state of affairs alleging that^, 


` the “suspension” of jama was allowed. not only: on account of:rent' 


but also in consideration -of sundry cesses of. which the zamindars 
had been deprived. They pointed ‚out what appears to be the fact viz:,. 
that a large portion of the lands relinquished by the Salt Department; 
had been resumed by Government and separately assessed. In ex-* 
hibit KK. Mr. H. Ricketts’ (the Commissioner of Chittagong) letter, 
it is stated ‘that some Salt Mokams had been wholly washed away. 
A survey of the lands was made in 1848 by Mr. ‘Kelso to ascertain : 
the extent and locality of the resuméd lands, whether lands held ‘by 
the Salt Department were in possession of the zamindars paren 
quote Mr. Ricketts’ letter **. to ascertain the a ‘of the -zamin: : 
dari which pays the: reduced jamarof 44413 15-5 © Con tuf 
Mr. Ricketts points. out that the Government had resumed: lands: 
of the area there stated—the aggregate area of resumptions actually’ 
exceeding the area of the estate held by the zamindars. He ‘statés!) 
that the: assessment ‘of the resumed: lands was already Rs. 33,513! 
and would in a few years equal the sadar jama of the -original estate.“ 
Thd j jama ‘then paid by the estate.was stated to be Rs; 44,413-0n" 
102095 acres culturable. ‘This, he observes was a high jama for an‘’ 
estate settled in perpetuity, especially when it was considered that “ 
much of the land was held. by .talukdars under the zamindars at a. 
very low rate.» The. ‘Collector had proposed that the question of: 


| re-imposition of the suspended Rs.. 13021 should be adjusted 'by:*' 


composition on-the terms. mentioned in the letter. which it is.no3!. 


. * pe 
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a ' b ev 
necessary to recapitulate, "Mr. Ricketts however, ‘states’ that these 
terms were not acceptable to the zamindars who represented that the 
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jama, then paid (Rs. 44413) was a heavy burden on the lands re- — secretary mri State 
maining to them and that to reimpose the suspended jama without for Indla in Council 


restoring all the privileges they possessed previous to the introduc- 
tion of the salt manufacture would be unjust. ‘He points out that 
the zamindars could show that the Government had by means of 35 
resumption suits separately resumed 151862 acres’ assessed at 
Rs. 33513, that portion of the land resumed was certainly the land 

held by the Salt Department, that some Salt Mokams had been 
' destroyed: by diluvion and that the land which then -comprised their 
zàmindari was not in extent and "produce disproportionate -to the 
jama'already paid namely, Rs. 44413. On the whole, he concludes 
as follows : “ Assuredly, the long array-of resumptions would induce 


a bias in. favour. of the zamindars and I ‘by no means feel so assured , 


of our equitable right to reimpose the suspended jama as to recom- 
~ mend that the extreme measures of re-imposition and sale by Court 
of.the estate for arrears should be resorted to." He recommended, 
therefore, as an alternative, that all intentions of reimposing the sus- 
pended Rs. 13021-13-11 should be abandoned. ‘After this, on the 
trth September 1850, the ‘Revenue Secretary to the Government of 


Bengal wrote to the Sadar Board of Revenue stating that the plea’ 


of. the zamindars against reimposition of the sum deducted on 
account of the salt manufacture had been proved to a great , extent 
to the satisfaction of Mr. Ricketts and that “ taking into considera- 
tion the great extent of the resumptions that have been made in this 
estate and the vast increase of actual jamá derived therefrom, His 
Honour is pleased in ‘accordance with the'recommendation of Mr, 
Ricketts, to authorize the'abandonment of the suspeded amount 
and the proposed reduction in the Sadar jama of the estate.” We 
may here, observe that it would seem that from the year 1802, if not 
from 1793, the actual amount of revenue which had been paid by 
the ,zamindars was the sum of Rs. 44413-15-5 pies which represents 
the sadar jama as originally fixed less the deduction made on account 
of occupation of land by-the Salt Department. From,this letter it 
would seem clear that the reason for a reduction of the revenue plia 
by the estate was that a portion of the estate had been resumed by 
Government. 

A preliminary objection was taken in AE written statement on 
the,ground that the Manager of the Court of Wards had no power 
to bring, a, suit for khas possession in an attached estate. This ob- 
jection, we may observe at the outset, is relevant only so far as the 
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plaintiffs No: I to 34 are concerned‘who are -described as: “ Wards : 
0f Court by the General Manager, Court of Wards.” It does “not s 
apply to the 35th plaintiff. But it is-contended that if the objection : 
is good against the Court of Wards representing the plaintiffs Nos. I b . 
to 34 the suit fails as regards the, plaintiff No. 35 also on the- ground | 
that the plaintiffs Nos. 1.to 34 are subordinate -hoiders under ‘him > 
and-that he. has ‘no: present. right. tQ sue.- The facts-as regards this 
are that the District. Judge- exercised the jurisdiction vested in-him ~ 
under .the Bengal Tenancy Act and acted under-the provisions ot 
section g5A of that'Act which provides in sectioryg7 that- “ ity any’ 
case in which the Court of Wards undertakes under Section-95 the Kd 
management of anc estate or tenure,” so much of- the- provisions ‘ “of i 
the Court of Wards Act as relates to the managemént of immovable” E 
property: shall. apply to the management In the case of the: ap^ 
Pointment 0f a “Manager by the, District Tudgé under section 95. , 
section 98 contains the provisioris applicable to the Manager and, 
amongst other such provisions, the Manager has “ the ~same ~ powers, 
as the | co-owners jointly might- but for his appointment have exer- “ 
cised." The contention on behalf of “the appellant is‘that’ the word a 
& management? ` in section 97. relates to Part VI ofthe Cóuft, ‘of 
Wards Act which is so entitled- and that that part of the Act 'does" 
not give powers for the institution ofà suit. There is no referénce i 
in section 97`to Part VI of the Court of Wards’ Act, but the argu- < 
ment is based on the fact that Part VI of the Court of Wards Act^ 
deals with management and on the contention that that part” contains ` " 
the: whole of the porem of management which are conferred in the | 


B 


sions of sectión' 95(a) of the Bengal. Tenancy Act. ‘It, is ‘argued on, idi 
behalf of thé respondents that,’ though” it cannot be said that the 
plaintiffs are disqualifiéd- proprietors, the.case miist be treatéd ‘i ih the’ ? 
same. way as if’ they were such and ‘that, under the provisions ot 
section 97 of tlie Bengal Tenancy Act, it is not merely ‘ Chapter , vr 

of the Court of. Wards Act which is-made applicable but all ‘sections’. 
of the said Act ‘which have any “reference to management and there a 
are provisions relating to managenient which are.not included in ‘that n 
par); that the effect ‘of taking over a property by the Court of Wards’ S 
is to prevent the’ proprietor from’ managing’ ‘itithat it is not the" in- ae 
tention of the legislature that the Court of Wards managing a “pro: T 
perty:which has been made. -over to it’under the' provisions of section 


` g5(a) of the Berigal Teiancy Act sħoùld have any less powers than 4 


manager. appointed: ‘bythe Judge ünder the provisions of section 98^ 
of the. Bengal: Tenancy Act -and- that, -as-in a case. which comes, 


` 
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directly under the provisions of the Court of Wards Act the manager 
hag’ the power of suit, it must reasonably be held that the same power 
of Sit erists as a part of the general management in the, case where 
the Management of an estate ‘has been made over to it under the , 


providions of séction 95A of the Bengal Tenancy ‘Act. 

Mey oc 

Jt must we think be.taken to be a reasonable iteration that 
when, the Bengal. Tenancy Act gives the District ‘Judge the power 
to direct that an estate be managed by the Court of Wards -in 


such, ,case. that body has.the same powers as it has in regard to - 


other estates directly coming within the provisions of the Court of' 
| Wards Act. ; in the latter case, there would be a power of suit in’ 


the Court, of Wards. Should we say then that because an estate 
comes tọ the Court of Wards not directly but through the mecha- 


nism of ‘the Bengal Tenancy Act the manager has'no such power ? : 


AS “Tegards the manager appointed under section 95 (b), it has been 
held that he is competent to sue to recover possession .of land: 

Silo. Sundari v. Raj Mohan (1). In our opinion, there is no ground 
or reason for holding thiś and at the same time holding that there 
is no 9 power of suit in the case of an estate taken under section 95 
(2)... We are of opinion that section 97. gives.the. Court of Wards 


power to sue in the case of an estate which comes to it. under the , 


provisions of section 95 (a) of the Bengal- Tenancy Act It is 
argued that under section 95 (a) the estate to be managed is that 


which is handed over and was handed over before the churs in, suit . 


formed. But the. word "estate" there means we think all that the 
holder i is entitled to by way of reformation or accretion. The lands 
which were handed over to the manager were the whole estate in 
which subsequently the lands in suit are said to have» reformed. 
If there had been no dispute between the parties as.to the title to 
these 1 lands, it could not we: think be contended that the Court of. 
Ward had no power to take steps to manage these lands,as churs 
which had. formed within the. ambits of the estate made over to 
their r management, Iti is,not contested that where an estate directly 
comes, to the Court of Wards, it has, power to sue and this appears 
to us to "be part. of its Rowers, of management ‘In our opinion, it haf 
the same power when the. estate comes to it, indirectly, through the 
mechanism of the Bengal Tenancy Act... Possibly. the, legislature 
in enacting section 97, of the Bengal, Tenancy „Act intended to draw 


a distinction between ` ‘the, ,; management, of, the : property. of the - 
co-owners and the, care. of their persons. Iti is:admitted ‘that there - 
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is no decision to the contrary effect and we hold, therefore, thar, this, 
objection fails, HUN 

Passing from, this preliminary ` objection we will deal first with 
the contention, ‘that there has been an abatement or reduction ‘of 
revenue in respect of the estate and that, _thetefore, the Plaintiffs 
must show not merely what were their lands at the time of the per. 
manent settlement but ` that the lands in suit are reformations of 
lands of which they have been paying revenue since' such, alleged. 
abatement. No such ‘case was made i in the. written statement,” 
though the materials upon which'itis based were ih the possession. 
ofthe Government. It was put forward.for the ’ first time after.’ the 
evidence had. been.closed on botii'sides. The learned Judge: "refus: 
ed at that stage and under the circumstances of thé case to allow 


, this issue to; be raised. He however, permitted the defendant. to 


argue the point-on the plaintiffs! evidence and held that there had 
been in fact, nó abatement. - It is objected that the Court should 
have allowed the issue. - For the’ purpose -of this judgment we may 
assume (without - so deciding) that the’ Court should have allowed 
the issue to be raised. Tt is, however, a different question whether 
the appellant is entitled to a, remand to obtain evidence on 3 this 
point. Dr. Dwarka ‘Nath Mitter, who appeared for the Government, in 
the lower Court and before us admitted that he did not ‘ask to;give 
evidence on this issue in. the ‘lower Court and that he was, then 
willing to have the‘point determined: on the record as it then stood. 

Before gis, however, the learried Advocate-General asks for a remand, 

But it is quite clear that he has not in mind any definite evidence 
which is known an nd-can be produced. He stated that he wished to 
have ah opportunity to examine'the resumption records in order to 
see how.matters'stood as regards the. lands resumed and whether’ 
they or any other ‘lands had diluviated. He spoke of H being į in 


‘the dark" as'regards these matters; . It'is obvious that’ whilst i 


might have been a matter of doubt whether when a particular piece 
of evidence was put. forward.as available the Court should allow. a 
remand seeing that no evidence was offered’ in the - lower, Court, it ` 
is also clear that such a remand should -not be allowed at the pre- 
stat time after go long a trial merely’ for the purpose: of making an” 
enquiry whether there is. any’ evidence to be produced. ‘The 
judgment was given in November . 1918, and, if there were any, evi- 


dence, steps should have been taken meanwhile to ascertain what ito 
was., Had the appellant then come to. Court and said “ Here'is the 7 


|] 


V 


evidence I'wánt to-prove.. I-ask for a remand in order that .I may ^ 


prove it,” there would at least have been a matter for consideration. 


|] 
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Bk here all thé evidence that there mày “be is in the Government's 
Possession and has been so all along. Notwithstanding that the 
point v was not taken i in the pleadings till after the close of the evi- 
dénce and since then nothing has been apparently done to ascertain 
the ‘tacts, It is, to our minds, quite clear that no temand should be 
allowed. and we refuse the same. We will for the purpose; of this 
. huidginent (and without so deciding) assume that the objection may 
Be Yaised notwithstanding that'it was not taken until after all the 
evidence had been given and the case closed and will consider the 
question on the evidence as it is now before us. The facts of this 
djdéstion of ‘abatement have been already fully stated. If an abate- 
ment were established, then undoübtedly the plaintiffs would have 
to "show that’ the land in suit was not mérely a reformation of the 


iands settled with them in 1793 but of lands other than those in res- 
lu 


they havé been and are now paying revenue. It has been contended 


“by the appellant that there had been an abatement of some 
Rs. Y 3600° that is, that the revenue is paid at the rate of 
Ry "1555 instead of Rs. $7435-13-4 and that this abatement 
was allowed not only as regards the lands resumed but in respect 
of diluviated lands also. | For the respondents it is argued that they 


névér asked for an bienen and that all that happened was that 


they refused to assent to the arrangement proposed by the Govern-. 


ment as set out in Mr. Ricketts’ letter which we have: mentioned 
‘ana that it must in consequence be assumed that the state of things 
as it existed prior thereto continued up till the present date, 
‘namely, that the revenue was Rs. 57435-13-4, 2 deduction being 
‘made in respect of lands taken possession of by Government and 
Which thé respondents refused to take back on the terns offered to 
‘them by Mr. Ricketts, It is further contended that abatement 
1s oily’ évidence of relinquishment of lands and that there has been 
done. "T'heré was, it is said, no requestto deduct or agreement to 
dict. “For the Crown, itis argued that after this length of time 
3t dust be taken that, though the respondents may have refused 
o accept Mr. Ricketts’ offer, there has been an acquiescence in 
the Góvétnment resolution allowing a deduction of revehue. 

‘Iti is not necessary to decide whether there has been an abate- 
meni of revenue or not because in this case we may assume (without 
‘deciding it) that there has been such an abatement without such con- 
clusion affecting the decree which the piaintiffs have got, fot, we are 
of opinion that, as is clearly shown by the letter from the “Secretary 
to the Bengal Government to the Board of Revenue, the ` alleged 


péct ‘of’ which abatement was made and of lands for which | 
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abatement was given, as was.expressly stated, not in’ respect of any 


f ' diluviation but i in respect. of’ resumption of lands, though it. is.& fact 


that the dilgviation was mentioned in Mr. Ricketts’ letter.; The. 
lands só resuméd i in respect of which’ the alleged abatement was 
given are shown: to the west. of Kelso’s line. It is suggested: that 
there may have been some, diluviated land to the east of ‘Relso’s 
line which had: been lost previous to the making of his ‘map.. "This 
hypothesis seems: to be unfoundéd on the facts, for, if abatement 
had been given for diluvion as “well as_ resumption that. would have 
been stated in the final ‘order o; the Government of Bengal. . : The 
letter to the Board s does not so state but explicitly says that the. abate- 
ment was given.i for the resumed lands. If this be so, as we find rit 
to, be, it is immaterial whether there were any diluviations: What'is 
important aiid relevant i is to’ ascertain the position of the resumed 
lands i in respect of which according to the letter we have mentioned 
ea reduction of revenue, is alleged to have been given, These lands 
are shown to the west. of Kelso’s line: and as the lands in suit are:to 
the east of that lin eand to "the west of the line of Rennell's map 
which “(as later held) shows the eastern boundary of the pargana;. it 
follows that the lands in suit cannot be the lands i in respect: of which 
abatement, if thete Was any, was allowed, but are, if Rennell’s dine 
be the true eastern boundary, reformations of land for. which the 
plaintiffs have paid. and.are paying revenue. The question then 
whether ere was or was notan abatement is in this view-of the 
case immaterial. Whether Rennell’s line is the eastern boundary of 
the pargana depends on our finding as to whether the preceding de- 
cision of 1895 on, this point is res judicata, and, if not, whether the 
line of Rennell should be accepted as ‘established on the evidence ' 
given in thissuit; M eat 
Passing to the i issue as to res judicata it is the ' case that the sub- 
ject ‘matter of. the, ‘suits is different È but the identity of the property’ 
in the two suits; is. ‘not necessary, ` What is contended’ is’ that the 
eastern boundary i in 1793 of the- pargana in which the lands’ for- 
metly _ and now jin suit were “and are is the eastern boundaty' as. 
shown in Rennell's map. Itis not contended that there is a res gudi- 
| cata upon the” question whether Rénnell's map was correctly Taid«in 
the map in the former suit all along the eastern boundary that is bė- 
yond char Dainpier. A distinction must be drawn between the ques- 
tion whether the éastein boündary i is that depicted in Rénnell's map 
and whether that map “was correctly | laid in the previous suit- beyond 
“the actual boundary- then i in question. .The eastern boundary. had to, 
be ascertained before. it could be found whether chat Dampier si »Was' , 
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vin the pargana or not. It was necessary to decide the eastern 
boundary Of the pargana in the previous suit ‘and the ‘same has been 
à found it is said to be necessary in the present case on the issue deal- 
zing with the merits the bulk of thé evidence dealing with the 
iiquestion whether Rennell's for Kelso's map should be taken to 
z'depict the eastern boundary. | We think this contention is sound 
-as' also the argument that even if it were not necessary 
i(which: we think it was) the question of the eastern boundary 
~was submitted for decision and decided. We have in the statement 
sdh facts fully set out those which bear òn this point. Itis the case 
-that there was no formal issue as to the eastern boundary of the 
paigana but the whole history of*the proceedings prior to the suit 
kof 31895, the pleadings in that suit, the judgment and decree show 
‘that the question which was agitated between the patties was whe- 
ither.the-eastern boundary of the patgana was the line of Rennell 
"Or:of Kelso. This was the groundwork of the judgment. In the 
“latter it was stated that it was necessary fór the purpose of the issues 
ctovfind out what was the state of things at the time of the permanent 
isettlement that is whether the spot on which char Dampier formed 
was land or water at the time of the permanent settlement.’ How 
.was the Judge (we refer to the particular circumstances of this case) 
«tó' atrive at this conclusion but by ascertaining the eastern boundary 
‘ofthe pargana? The judgment further stated as follows :—'* Both 
parties ask the Court to presume that the eastern’ boundary of 
“pargana Dakhin Sahabazpur as found in the maps upon’ whigh they 
respectively rely (that is Rennell and Kelso ) existed at the time of 
"the permanent settlement. It was also stated that at the request 
of the plaintiff and with the consent of the defendant the Amin was 
directed not to go to the spot but to draw the lines of the" several 
-maps’on the cadastal survey map so that the limits of pargana 
‘Dakhin Sahabazpur may be easily ascertained." His report 
aefers to. the line of the’ Sahabazpur river according to the maps 
prepared by Rennell and Kelso and the testing of the correctness 
of Rennell’s map. The Judge then fully ‘examined the’ questidn 
whether Rennell’s or ‘Kelso’s map should be accepted and the 
coriclusion was “Rennell’s map should be but-guide-in decidihg 
the dispute.". The decree of course is given’ directly only as 
regards the lands then in dispute but reference is there made to the 
boundary of pargana Dakhin Sahabazpur.: As regards ‘this ` décision 
there wass no appeal. From the order-sheet it appears that in the 
"petition of the defendant a map of the. disputed land was directed 
to-be kept with the record'as part ‘of the decree."'In our opinion 
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emu “the only way whereby either in | the past Or present suit it was or is 

1921. possible to decide whether the property in suit belongs to one party 
Sterley of State OT the other is by settling the eastern boundary. 

for India in Council And clearly the eastern boundary could not be settled until’ the 

Kanada: Judge had determined which boundary line he should accept that 

_ of Rennell’s or that of Kelso’s. Until this point had been deter- 

mined not an inch of the boundary line could be ascertained. ihi 

z ' The Subordinate Judge has held that from the extracts of the 


‘former judgment the finding of what was the eastern boundary of 
the pargana—whether according to Rennell or Kelso—was the very 
first necessary step; then that lipe had to be relaid ; and the third 
step was to ascertain the position of the land then in dispute in order 
to find out what portion of it, if any, was the pargana land «nd what 
portion was navigable river at the time of the permanent settlement. 

e He holds that the determination of whether Rennell’s map shows 
the eastern boundary of the pargana at the permanent settlement was 
really the foundation or the ground work of the former judgment. 
In his opinion, it was impossible to find out the boundary line of char 
Dampier without, first of all, determining whether Rennell’s or 
Kelso’s was the eastern boundary of the pargana at the permanent 
settlement : that was the only means of finding this" out ; the eastern 
boundary had long been washed away and there was no landmark 
either in char Dampier or elsewhere from which it could be ascer- 
tained and that in short, if the finding that Rennell's western boundary 
was the'eastern boundary of the pargana at the time of the perma- 
nent settlement is eliminated from: the judgment, there is nothing 
to sustain it. He accordingly finds that the decision of the 
former suit as regards the eastern boundary is res judicata and that 
that houndaty was shown by Rennell’s map. With this conclusión 
we agree. : 

It is further, contended and denied that the question of abate- 
ment is ses judicata ; that is, the Government cannot raise the’ ques- 
tion that there has been an abatement of revenne, seeing that i in the 
suit of 1895 it was expressly alleged by the respondents and “not 
denied by the Secretary of State that the lands had been held with- 
out deduction of revenue. The question therefore, it is said, is con- 
structive res judicata. ‘This raises several questions of ‘difficulty. It 
is now, however, necessary to decide them because, even if this ques- 
tion of abatement is not res judicata as the appellant contends and 
even if there had been an abatement of rent in fact as he also con- 
‘tends the question is not of practical importance seeing that the 
lands in respect of which abatement is alleged to have been given 


Vou. xxxiv.) * dien court. 


are, in our opinion, resumed lands shown in Kelso? s map and these - 


lie fo ‘the west of his line with the ‘result that the lands in suit can- 
hot be reformations of lands in respect of which the pu have 
been allowed the alleged. abatement. - 

mos Assuming then that the eastern boundary of. the pargana is 
shown by Rennell’s line, a question, is raised whether Rennell’s map 
was "correctly: plotted i in the former suit. In the suit of 1895, the 
Amin prepared a map, , In that suit, the Court 'deputed the „Amin 
to compare Rennell’s map, Kelso's map and-others on the spot ; 


l but, at the request of the plaintiff, namely, the Government and 


> 


withthe, consent of the defendant’s vakil, the Amin was directed 
not.to go to the „Spot but to draw the lines of, the several maps (one 
of which was Rennell’s) on the Cadastral Survey map so that the 
limits of the pargana, Sahabazpur might be easily ascertained. The 
Amin accordingly. prepared a.map showing. the, limits, amongst, 
others, according to Rennell. The learned. Subordinate Judge has 


pointed out that this map was prepared in.the presence, ofthe re-, 


presentatives of the parties and was signed by the Kanungoe deputed 
by the Government for the' purpose. When this map was filed in 
Court, neither party objected that it was incorrect in any respect. 
‘Ehe suit was disposed of accepting the map as correct and the whole 
Jine.of Rennell was, without objection. on the. part of the Govern- 


-ment, demarcated upon'the map annexed -to the decree. In the 


plaint in the present, suit reference is, made in para. 13 to: Rennell's 

.map as being correctly drawn and in para. 22 it is alleged mot only 
that the map was accurate, that is, represented the, ,eastern line of 
the pargana but that it had been correctly plotted in 'the preyious 
suit of 1895. Now, the Government in. their. written, statement 
whilst denying that _Rennell’s map was accurate did. hot deny the 
allegation that whether accurate or not, it had been correctly plot- 
ted in the,suit of 1895. Then, the . sth. issue raised i in this suit is 
< « Are the plaintiffs entitled to all lands and chars to the west of.the 
eastern ‘boundary of „pargana Dakhin Sahabazpur.as shown in the 
‘map | ‘annexed to.the decrée i in Suit No.’ go of. 1895 P. „The form of 
this, issue, as the learned Subordinate Judge. hag pointed out, also 
“indicates that’ up to the time’ when the issues were framed the 
defence did not dispute the correct plotting of the eastern boundary. 


No objection he says, was taken to the form of this issue when the’ 
jssues were reconsidered and a new issue was ‘framed at the begin-' 
ning of the trial. . The question of. thé plotting of.the map is further ` 


„discussed i in Order No. 104 of the. -order-sheet: dated the gth Sep 
ember. un where the RU of -both -parties .. have been given. 
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We agree with the learned Subordinate Judge who has held. diat 
this is not a mere matter of evidence but is an essential arid material ' 


fact: touching the title. He has’ held that the correctness ‘af the yk 


plotting must be fak en to be admitted by the defence, though ‘at "ihe" 
trial an attempt was, made to’ dispute it. It is true as we have said, ', 
that the accuracy of Rennell's map was contested but not the qués- 


tion whether it was ‘correctly’ plotted and we think that the aig" 


ment raised in the suit on behalf. ‘Of the Crown and also repeated" 
before us that Rennell’s map was incorrect iraplies also that it was 
incorrectly plotted is not sound, for, the two matters. aré entirely 
different. We are of opinion that there is no ‘ground for reversing". 
the’ ‘judgment of the Subordinate Judge upon this point. We would 


. add further that if there were any substance i in this ‘contention, one . 


would have expected that the Government would have during the 3 
"vo years which have elapsed since the date of the decree had a ie 


map prepared which would have shown whether or not Rennell's ' 


map had been correctly plotted or been prepared to show by expert, | 
evidence that it could not be relaid. This could have been puo , 
duced or stated and the Court might have been asked to, allow evi- T 
dence to be given to prove what the miap so prepared showed or ihe. 
evidence would prove. “We do’ not „say that such an, application ` 4 


would mecessarily have been successful but at any rate, it ‘woul 


have made thé position of the appellant stronger than it now is ; f for, " 


he is asking for à remand upori a fact which the learned Judge has 


held must be taken to have been „admitted and he is not even now > 


ina position ‘to ‘show to us bya map prepared byan expert in 
what respect the previous plotting. was erroneous. As it is thus ` 


established that 1 thé line of Rennell js the eastern boundary of the’ : 


pargana by virtue of the previous decision ‘in the suit of 1895 and 


as it must be taken. ‘that that boundary was correctly plotted in the i 


map' in the suit of 1895 and as it is an admitted fact that the. lands. 
in suit lié to the wést of that eastern boundary ‘and to the east “of, 
Kelso’s line, it, follows that the lands in suit must be taken to be. 


reformations of land in respect of which the plaintiffs have been Es 


ang are now paying Government 1 fevenue. su 


: These findings dispose of the appel but paving PR to. xis 


fact that. possibly our judgment y be the subject of appeal«. 


we propose to deal also with. the issuejof the eastern boundary as.a.- 
` question of fact independent of the findings ir the penes suit ` 


which we have held to be zes judicata: 


The preceding portion ‘of the judgment was delivered oli thé ^ 


oy 
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23rd May rgzr to which date the case was adjourned in order that 
we might determine whether.we should go into the facts of the case 
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in the event of its being: found that the issue as to the eastern Secretary of State 
boundary was res judicata. ' On ‘that day and about a month after for India en Council 


the appeal was first opened, a. new objection was taken to the suit . 


by.the learned Advocate-General on the ground that as regards a 
_ portion of its subject matter it was barred by a special law of limita- 
tion, namely, section 24,0f Regulation 2 of 1819. The portion of 
the suit said to be barred is that for land other than the two island 
churs taken possession of by Government to which a period of 12 
years is applicable and as regards which therefore no question of 
limitation arises. In paragraph “No. 18 ‘of the plaint it is stated 
that the proprietors appealed to the Board of Revenue and the 
` Board by its order dated the oth March 1915 confirmed the proceed- 
ings of the Collector and rejected the appeal. Paragraph No. YA. 
of the written statement runs as follows :— 
“ The suit is barred by limitation”. In the issues framed on the 
1st November 1916, the fourth issue is “ Is the suit barred by limi- 
tation.” New issues were framed on the oth January 1917, and 
those issues did not contain any issue’ raising the ground of 
limitation. It is suggested on behalf of the appellant that this was 
due to the absence of the Government pleader, a suggestion which 
it is said is supported by order. No, 13, in the ordersheet, dated 
the roth January, 1917. However, this may be, new issues were | 
settled in lieu of those framed on the rst November rgié ; and 
amongst those issues there is no issue raising the ground of limita- 
tion. Now, when the hearing of the appeal is well through it is 
argued that the’ suit is barred as regards the land, other than the 
two island chürs, because it was not brought, within one” year of the 
date of the communication of the Board's order. The order of the 
Board i is dated the 9th March, 19:5. It is alleged to “have been 
communicated to.the respondents on the rath April r9r5 and the 
suit was brought more than a year after that date, that is, on the 
17th May, 1916. For it has been held that in the case of a suit 
alleged to be barred under a special law of limitation, the party is 
not entitled to deduct, as the plaintiffs have attempted to do in this 
case, .the period of two months for service of notice under section ` 
8o of the Civil Procedure. This ground, as we have stated, is 
raised for the first time almost at the conclusion of the litigation. 
It is necessary that limitation should be pleaded in. all. cases. But 
particularly this is so where the baris alleged under some spe- 
cial law. The general rule. we think. is, that points of 
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limitation, should not be allowed to bé raised for the first time in, 
appeal , where, they ; involve ʻa; decision upon questions -of fact; 
In this, case a question of fact;is involved, namely, . whether. 
or, nat the -Board’s order. -was ~ communicated,. if so, on “what, 
date and whether the persons who are alleged by, Government tov 
have received 1 ndtice were authorised. agents of the respondents, for, 
that purpose. . In our opinion this, objection which is. not contained, 
in the grounds of appeal should not be allowed-to be taken at this, 
stage. Itis said that the fact that the case is. barred sufficiently; 
appears without necessity.for remand -on the. evidence, though.that, 
evidence was not given on this issue. We do not think that points; 
of limitation should be decided. against the „parties, unless . attention’ 
has been drawn tothe question of limitation, and an opportunity ; 
given them to meet it on the evidence. Even if the -objection; 
could, be taken the evidence is, not sufficient, to support , it. . The, 
evidence upon which the appellant relies. is to be found in the; 
record of the Deara Settlement „proceedings from, which it appears 
that „notices were served on one Nabin Chandra Guha an ammukhe; 
tear'on, behalf of Apanda Chandra ‘Roy on the 1rth April 1g15, and: 
on Shyama Charan’ Chakravarty, manager .of the Court of Wards; 
estate on the rzth April, r915. --Beyond these facts no others are 
given beasing upon this question. of limitation. - They are obviously, 
insufficient, “There was for instance nox proof of the signatures «af 
Nabin Chandra, Guha or S. C., Chakravarty and it is not shown that 
the receipts which these persons are said to have signed are for a let- 
tei communicating notice of the Board's decision. Possibly this may, 
be the. fact but-we cannot, where limitation has not been pleaded 
and where no issue has been, raised, . make any assumptions; At 
limitation i is arged ; as bar, the facts on which it is, barred : “must; be- 
proved after an issue has-been framed. As stated there-is no, question, . 
as regards the, two island churs to which admittedly limitation for the 
period of 12 years applies. The, objection fails. Under. the'zcirz 
cumstances it is- not necessary to consider whether, if the point 
could be taken, section 24 of the, Bague. has applicability-to.the. 
present case. E ed xx a. Peg 
* We. proceed now to determine ion. the, facts and. inespective, 
of the decision i in the suit.of, 1895 what was the line , of ; the bas: : 
tern boundary, of the plaintiffs’ property at the, time. of the, per 
manent settlement, which. includes, the question whether. Rennell’s 
map, may be, taken as showing | this. „The question before , us-;,in:-its - 
most simple form i is this. - The plaintiffs have a permanently; ;settled - 
estate. There i is no dispute- as to the northern, and southern boun- 
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daties‘and only in a secondary way as to'the west. For accordirig io" 


the-plaintiffs thé western boundary at the time' of the permanent set: 
tlemént‘was water : ‘according to the appellant it was dry land. The 
ptitiiary question is as to eastern boundary. It is admitted ` that the 


western- bånk of river Sahabazpur was the eastern boundary ‘of the” 


réspondents’ es estaté, The question then'is what was the position of 


the‘tiver'in'178g, the date of the decennial’ settlement for the per- 


manent settlernent ‘of 1793 is based upon the -prior one. If the 
lahds*in ‘guit are’on the west of the river, they fall within the plain- 
_ tiffs estate. The plaintiff contends that this is shown by Rennell’s 
"map if itis to be accepted as admissible and accurate. 


“UT he onus is of course on the plaintiffs though once ‘they have 


started their case so "as 'to' 'sufficiently raise'an inference in their 
favour they may (as in fact they do) rely on the fact that evidence 
which if it is in'the possession of any one is in ihe possession of the 
Government, is not produced: 


*J"Fhe onus is sought to be discharged by means of Rennell's map 


and some settlement reports-and ‘books’ ofréference. The case in 
the! main rests on the map. "Bur we will MR deal with objections 
taken to’ the"reports. 


1. The settlement reports are; it is argued, not evidence, and reli- 


anee/is'placed upon the decision in Garuradhwaja v. Superundkwaja 


(1). : As regards Mr. Beveridge’s history of the district of Bakar- 
ganj it was not referred to in the lower Court, and, its use here is 
' objected tó' on this ground. The mere fact that the book was not 
referred to, ‘might not be, of itself, a good objection. If, however, 
the book was used’ to establish the existence of facts which the 
‘appellant had no opportunity ‘of meeting “and which he desired tó 
rebut, the ‘admission of the book now might involve a’ remand. 
Accordingly the claim to refer to this history was not pressed. “As 
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refatds the'séttlément reports it is to bé observed that the appel- 


lants'"inap' (AA) was prépared (according to the evidence) on 


référence to Mr, Jack's Calendar. ` The "case to which referénce has ` 


béén’made doés not support the exclusion "of the: reports here 
referred to and we think that they are evidence. If evidence the 
appellant ‘desires to make use of them. “As ‘stated the respondent 
does claini the support of other evidence ‘but even if he did not the 
question whether the map is.sufficient must depend on the’ facts of 
the particular case. Here they are peculiar in that the whole case 
"is'bound up in the decision ofthe eastern boundary ‘of the estate 


and that eastern boundary is a’ river ‘the position of which was on 
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of the purposes of Rennell's map to locate. So that when we know. 
that the eastern boundary of the permanently settled ‘estate was 
the western bank of the river and when we know what the position. 
of that river was at the date of the permanent settlement we are in 
a position to decide the issue before us. fea EG 

For the appellant it is next contended that the onus cannot;be 
discharged by conclusions drawn from, practically, the map alone.: 

Major Rennell the Director of Survey made his celebrated maps 


‘between the years 1764 and 1773. Itis stated that the map which 


is used in this case was made sometime after 1767. There is no 
need to discuss the value of Rennell's map in respect of boundaries, 
location of villages and the like. * Here Rennell's map is used for 
the purpose of ascertaining the position of a river. Whatever else 
may have been the purpose of their preparation that purpose un- 
doubtedly included the delineation of roads and waterways, and, so 


“their Lordships of the Privy Council in Jaradas v. Secretary of 


State (1), adopted. the position of the river therein question, as 
shown in Rennell’s map. HUS 
Rennell's map however was not sajabane with, epen 
manent settlement. It was made some. 22 years orso before, the 
decennial settlement on which the permanent settlement proceeded: 
On this ground therefore the appellants object that it cannot be 
evidence of a state of things a considerable number of years .aftér 
its date. If they are right on this then the suit on the facts. must 
fail for the only evidence is Rennell’s map. There is no contem- 


poranequs map and subsequent.maps are no evidence of the pre; 


viously existing state of things. The respondents in reply invoke, 
the presumption of continuity, This is a presumption which varies 
with the circumstances of the case and is applicable to things which 
are continuous in their nature. If they are that, then the Court 
may presume that they continue in the state in which they were 
last known in the absence of evidence to the contrary. It may-be 
said (as it is in fact argued here) that a river.such as the Meghna,is 
not continuous in its nature but continually variable. Reliance is. 
placed in this connection on the observations in the order 
of Mr. Strong the Collector ina proceeding under section 76 
of Act 9 of 1847 that the Island Dakhin Sahabazpur ` is 
notoriously subject to diluvion and alluvion and that “in 
the period which elapsed between Rennell’s survey and the 
permanent settlement half the Island might have been diluviated 


and have reformed in the. shape of new island.churs. And in the! 


(1) (1917) 26 C. L J. 590. 5 uM 
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order of the Board of Revenue it is stated, that, * Rennell’s -survey. er 
was made more than 20 years before ‘the decennial settlement and 1921. 
inca'tract such-as this, which is situated .on the Bakarganj littoral ^ Secretary awe at State 
andis subject to violent fluvial and tidal action it furnishes no.safe for lodia | in Council 
indication of the actual position of mouzahs at the time of the de- i Annada. | 
cénnial settlement," In the judgment in the 1895 suit, the learned AT 
Judge:stated “ that from. time immemorial the Meghna has been 
Cotitinually, diluviating -its right ‘bank along the.eastern boundary 
Gf-Dakhin Sahabazpur pargana and that a considerable portion of 
it is now under water.” 
< Tava petition filed by the manager of the Court of Wards to the 
Deputy Colléctor it is stated: that'the petitioner was surprised and 
, alarmed that the revenue authorities were making attempts to as- 
sess all the lands outside the Revenue Survey lines although up till 
then it had been admitted by the Government that a considerable 
portion of the zamindaris Nos. 1763 and 1764 permanently settled” 
im r793 had been washed away by the Dakhin Sahabazpur river 
before the Revenue Survey was made. With the exception of the 
last-méntioned petition the othér statements are strictly not evidence 
in'the case on this point. As regards the judgment in the 1895 
suit;itiis either/zes judicata as we. have held, in which case the pre- 
sentquestion need not any longer be discussed, or if it was not ves 
judicata the observations of.the learned Judge are not evidence. 
No*attempt was made in the lower Court to call evidence on the 
subject of the variability of this river. We have however fhe fact 
that resumption "proceedings did take place in the years .1840:to 
1847; with reference to diluvions referred to in Mr. Rickett’s letter 
dated the 3oth November, 1848. Further there are the ee 
as regards Hassan Tajuddin and Dampier churs. . 
71: The respondents admitted that there was diluviation on the east 
óf the pargana after the date of the permanent settlement and some 
: changes on the: western side of the pargana prior to that date. : On 
the‘other hand, it is submitted that, so far as the evidence before us 
shows; no claim was made or proceedings taken as a .consequence 
.ef'changes in the river prior to the resumptions commenced in 1840 
„ànd continued until 1847: after which: in the year 1848, -survey of 
sich resumptions was ordered. Part of the.land 'was'in possession 
of- the Salt Department and if there.had been loss of land by fluvial 
action the Salt Department might have claimed an abatement of rent ; 
but' they did not do so. Moreover, it is said that if there. be any 
evidence, -of what. occurred between. the date of Rennell’s map and 
the permanent settlement, such evidence must be in the possession, 
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of Government but it has not been produced ;: and that therefore: 


.we are entitled to assume that Rennell’s map in a sufficient and. 


substantial way indicate the position of things at the date of the pore 
manent settlement, ` ke 
The question is one which is not without difficulty. The facts. 
establish that between the date of Rennell's map and the permanent 
settlement there were considerable changes. on the western side ofu 
the pargana in the form of silting up. In fact such silting up isi 
relied on by the respondents to explain certain facts which the ape 
pellants pr’ forwaid to show the inaccuracy of Rennell's map. It. 
is also common ground that there has been extensive diluvion on.: 
the east after the date of the permanent settlement. If we are.to. 
consider both these facts it, may be argued that they 'dispose of any 
presumption of continuity. But the question here is a narrower one, 
namely the position of the eastern. boundary line. Are we to pre- 


Sume that that remained unchanged from the date of Rennell’s,, 


map until that of the permanent settlement. The only evidence on. 
this point is as to a period subsequent to the permanent settlement.. 
In the absence of any evidence to the contrary as to the state.of, 
affairs between the date of Rennell’s map and the permanent set- 
tlement we think we should assume that on the eastern side 
Rennell’s map may be taken to represent the state of things there 
at the time of the permanent settlement. In fact it scems estab»: 
lished that it is since that time that a strong drift of the river. tor 
wards the west with diluvion of the eastern boundary has been ob-, 
served. Whether Rennell’s map is otherwise good evidence and. ac- 
curate is of course another question with which we deal later. All that 
we now hold on this point is that the map is not-excluded on the. 
ground that itis not contemporaneous with the permanent settlement, 


- because as regards the eastern side of the pargana with which we are: 


almost directly concerned the state of things appearing in Rennell’s, 
map may be deemed to have continued until the permanent settle- 
ment. Whilst it appears to be the. fact that changes did meanwhile. 
take place on the western side this is not inconsistent with . the. 
eastern boundary having remained during the same period substan». 
tially unchangéd. There is perhaps.the less chance of error in. 
this case, that is of giving the plaintiffs more land than that, to: 
which they are entitled because it is admitted that the river has been 
diluviating his estate on the east since the permanent settlement: 
and as to the anterior period up to'the:date of -Rennell's map either 
we must assume that things remained.as they were or if not it is 
natural to suppose that the admitted and constant nature of the 


* 
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diluvion after the permanent settlemént is an vindek of the “nature: 


obthe:diluvionih the anterior period mentioned: If thén: we ‘may 
refer to*Rennell's map as: evidence theré is a presumption of its 
accuracy under section 83 of the Evidence Act in respect of: such 
matters as to which ‘it is. admissible evidence. ` Under that section 
“the Court shall presume that maps or plans purporting to be made 


by-the authority of Government were'so made, and are accurate.” l 


Itisithus not necessary to refer to or to’ rely .upon: statements madé 
in this suit or in the’ suit of! 1895 as to the value, ‘and: therefore 
accuracy ‘of Rennell’s maps for the purposes for which they were 
prepared, namely; amongst others, the delineation of rivers and other 
waterways. It is for thé-appellant in this case to rebut the presump- 
tion:of acctiracy of thé map in relation to the facts of: this patticular 
case; and this he has, in fact, attempted to do.” : 


> Jt is for the plaintiffs to show that Rennell's: map, is . admissible J 


in ëvidence óf the state of things at fhe permanent settlement. But 


iftthis is done, it will bé assunied to'be accurate unless the -contrary 


is-shown‘by the respondents. Before dealing with his criticism 
_ Gh:ithe" accuracy” of Renneks omens we will Dih refer to another 
mátter 7777 es = 

-nAn objection was. ee that the map on which the Amin. worked 
in the previous case as Rennell’s map'has not been produced and 
thát-it is not-shown. to be Rennells: map. There does. not appear -to 
'beany:ground of appeal on this head. Paragraph 60 of -the memo. 
randum of appeal to which we havé been teferred, deals with another 
matter, namely, “that no'decree “should have been granted to the 
plaintiffs on the basis-of Rennéll's map ‘alone seeing that Rennell's 
map was never compared with local conditions :and: never checked 
by measurément in the- locality by any surveyor wlfetlter of -ex. 
perience or otherwise." That is not the point raised by, this objec- 
tion’ The point here is that the map (Ex. No: ‘23) is: inadmissible, 
and‘irideed irrelevant, because it has not been’ shown that it was 
mide: with’ reference to Rennell’s: map. It is true that objection was 


taken to the'adniission-of this map in ‘the lower Court but not on, 


the ground which i$ here urged. No such ground can, in our opinion, 
be urged now ; for if such’ objection had been ‘taken in the lower 


Court, thé plaintiffs might have met it by. re-plotting the boundaries, 
with reference to a copy of Rennell’s map'as to “which there could. 


bé no dispute. "It is true that the plaintiffs contended that the 
córrectness ofthe plotting in the previous suit was’ admitted and 
should not be gone into again.” -But if the objection had been taken 
thén which is taken :before us -now- to- the admission of the map 
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(Ex. 23) and such objection had been decided against the plaintiffs, 
then the plaintiffs might have asked to replot the boundaries-, with 
reference to some admitted copy of Rennell’s map. Moreover,sthé 
admission that the plotting in the previous suit was correct, assumes 
that Ex. No. 23 which shows such plotting, was made with ‘feferencé 
to Rennel's map. Otherwise the plotting would “not be correct? 
In fact this objection is only another form of that with: whiéhr we 
have already dealt viz, the correctness of the plotting of Rennell’s 
line in the map of the previous suit. The Amin also says that he 
was given a copy of Rennell's map. . There does not appear-therefore 
to be any substance in the contention that the Amin in, the. 
previous suit proceeded upon the ‘basis of some map; other «than: 
Rennell's or that at any rate it had not been shown that the map, 
on which he did proceed was Rennel's map. We hold that, the 


,Amin did work with reference to Rennelfs map. Dod 


We next deal with the grounds which have been put forward.to: 


rebut the presumption of accuracy of Rennell’s map SENE itto 


be admissible. ‘ oM 


The appellant contends) in the first place that Rennell made a’ 
mistake of some 5" 45" in the longitude of Fort William Semaphore 
Station Calcutta the starting point of his survey, and: hence argues ` 
that the map as relaid by the Amin in 1895 must be some 6 miles 
too far to the east. It is however quite immaterial in the present 
case whether Rennell did or did not know the correct longitude of 
the Sentaphore Station for Rennell has taken the Semaphore .Sta- 
tion as zero and has calculated his longitudes from the Semaphore 
Station treating the station as zero. If we want to discover the 
longitude of any point on Rennell's map when referred to Green- 
wich all we Rave to do is to add the correct ‘longitude. of the 
Semaphore Station, to the longitude given by Rennell’s. 

What-the Amin did was to enlarge Rennell’s map to the same 
scale as the survey map. ` taa 

He then superimposed the map on the- survey map. This. is: 
quite easy as he knew what was the correct longitude of Rennell’s 
starting point. nn 

The main difficulty in relaying Rennell’s map has been the deter- 
mination of the starting point. This has been determined by the 
Survey Department to be the Semaphore Station. 

It is quite easy to find the corresponding: longitude of any dic 
given in Rennell’s,map on the survey map by'adding to the longi- 
tude of the place on Rennell’s map the correct longitude of the: 
The Amin who relaid the map knew the cor- | 


Semaphore Station. 
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rect longitude of the Semaphore station as given in the survey map. 


What was important and absolutely necessary was to know the point 
from: which Rennell started and the longitude of the point. It is 
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itan incorrect longitude for Rennell treated it as his zero. Rennell's 
error in the longitude of his starting point (the Semaphore station) 


was. : 

Secondly, the appellants contend that Rennell himself never 
surveyed the island of Dakhin Sahabazpur but that itwas surveyed 
by Richie," His contention is based on the fact that no mention is 
made of the survey of Dakhin Sahabazpur in Rennell’s diary and 
also on the opinion of Major Hirst. But we have only got Rennell's 
diary up to 1767. It is possible that either he discontinued writ- 


ing his diary or it has been lost for his survey was continued up to ° 


1713. 

Moreover it is really immaterial whether Rennell or Richie made 
the survey for the presumption of accuracy under section 83 arises ' 
from the fact that the maps are made under the orders of Government 
and not that they were made by Rennell Further Rennell appa- 
rently supervised and corrected Richie’s work. 

. We pass to Dr. Mitter's third argument to -shew that Rennell's 
map is inaccurate, 

Rennell's map shews the westérn boundary: of Dakhin Sahgbazpur 
to be water. If we relay Renríel's map on the present survey map 
we shall find that the western boundary is dry land and that there 
are permanently settled estates to the west of Dakhin Sahabazpur and 
immediately contiguous to it. These permanently stttled estates 
must have been therefore part of the original island of Dakhin 
Sahabazpur at the time of the permanent settlement. Therefore the 
island of Sahabazpar must be placed further to the west so that the 
western boundary coincides with what is the western boundary 
ofthe island of Sahabazpur. Rennell had placed the island too far 
to the east, 

. ‘The respondent contends on the other hand that the island was 
correctly placed by Rennell. That there are a number of islands 
shown by Rennell on west of Dakhin Sahabazpur and that by 


accretion these islands have been joined together and now- 


form solid land contiguous to Dakhin Sahabazpur island and 
the river Betua which is the western boundary of Dakhin Saha- 
bazpur has been growing smaller and smaller through silting up. 
He shews from Kelso's maps that even in. 1840 the Betua was a big 
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Tena. river perhaps two or three. miles broad while now it is a narrow: 
19215. stream. That all the lands immediately to the west of the Betua as.:, 


Secretary of State it now is are new formations since the time of Rennell and that they. : 
for India a Council _ Were not permanently settled estate at the time of the permanent . 
Annada; i settlement, Even if at the time of the permanent settlement the wes- - 
new d tern boundary of pargana Sahabazpur was dry land that would not . 
prove it was dry land when Rennell made his survey. The appel-. 
lant to show that the western boundary of the pargana at the time: 
of the permanent,settlement was land and not water contends that. 
two permanently settled estates were. then actually contiguous to. 
Dakhin Sahabazpur viz, North Sahabazpur and Kristodaspur. . 
. To prove that these two estates North Sahabazpur and Kristo: 
daspur were contiguous to South Sahabazpur at the time of the. 
permanent settlement he has relied on certain | guinguennial ? ; 
«eturns filed by the zamindar in 1802 which give according to him, 
the list of the kismats etc. which “formed the permanently settléd 
estate in 1793 &nd more specially on the entries of kismats Deguti, ' 
Gurmani and Kathali to shew that North Sahabazpur was conti- . 
guous in 1793.. > i ; RU 
The.eastern boundary of one of these viz, of chut Curmani^ 
alone is given as Dakhin Sahabazpur. The importance of the’ 
others is to shew the position of chur Gurmani This Gurmani. is 
shewn as a chur and no revenue is assessed on it. ; 
But this evidence does not put the case very high. At the highest 
it would show that the zemindar of North Sahabazpur claimed in. 
1802 as part of their permanently settled estate this chur Gurmani. , 
5 It would not prove necessarily that chur Gurmani was in existence - 
in 1793. That would only be proved by the papers of 1793. , In. 9 
years many churs may have formed or disappeared. 
Moreover even assuming that chur Curmani was in existence it , 
1793 and so that there was dry land contiguous to South Sahabaz-,. 
pur on its western boundary that would not prove that Rennell ih, 
1767 had not depicted correctly the then state of affairs. It is quite... 
possible that subsequent to Rennell’s survey the islands shown, by: : 
him on the west of Dakhin Sahabazpur became joined up together - , 
and joined'up with Dakhin Sahabazpur. Thus it is quite possible 
that at the time of the permanent, settlement the western boundary 
of Dakhin Sahabazpur was no longer water but land. .But there is, 
nothing to shew how much was water and how much land. Chur - 
Gurmani might be merely a small chur which tem porarily connected .. 
Dakhin Sahabazpur with other estates. That obviously would not , 
of itself shew that Rannell had incorrectly, placed „the island of 
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Sahabazpur i in 1767 or that ilie: eastern. boundary of the island had 
changed between the time that Rennell depicted it and the per- 
manent settlement, We are not entitled to assume that because 
land had formed on the western boundary between Rennell's survey 
and'the permanent settlement that land had diluviated from the 
eastern boundary, The same arguments apply to churs Pata, 
Bedarulla, Subhi, and Khalifa which plaintiffs included in their 
estate of Dakhin Sahabazpur at the time of the permanent settlement 
and which the appellant alleges are west of Rennell’s line, They 
are possibly accretion to the island and may well have formed 
between Rénnell’s survey and the permanent settlement. 

A glance at the map would shew that most of the land west of 
Rennell's western line is chur. Some land which appear to be of a 
more or less permaneht nature correspond roughly with some of 
Rennell’s islands which fact would go to shew the correctness of 
his survey. 

“The appellant then argues that certain four churs Sibpur, Bedar, 
Madaphar and Sibsankar were resumed by Government in 1840 
that these churs lie well to the west of the ‘present line which the 
plaintiff claims as his boundary and so the appellant argues that the 
plaintiff by that admitted that the boundary line was Kelso's line. 
He would seem to contend that the plaintiff knew then where the 
boundary line really was as witnesses who had been alive at the 
time of the permanent settlement were then available. 

. It appears that in two cases Madaphar and Sibsankar the,plain- 
tiff did appeal to the Commissioner unsuccessfully. In the other 
two cases he did not contest them. No suit was brought to set 
aside the decision, 

But the conduct of the plaintiff proves little or nothing, It may 
well be that he had no material at his command then to prove 
where the boundary was. As far as can be seen Rennell’s map were 
not discovered till many years later. Moreover these lands appar- 
ently formed part of the land that had been in the occupation of 
the Salt Department. It is quite possible that the zemindar did not 
think it worth while to spend any money fighting the point with 
Government. Then itis to be remembered that with regard to 


these resumed lands as they were called and revenue payable the . 


zemindar was in communication with the revenue authorities and 
withheld payment of the sum of Rs. 13,000 formerly debited to the 
Salt Department with the result that the Government took action 
as stated in the letter of Mr. Rickett by subsequent correspondence 
fo which we have referred. At this distance of time it i$ not pos- 
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sible to determine exactly what were the facts. We do not.think 
that those above stated can be construed into an- admission by the 
zemindar that he knew quite-well that the boundary ‘line lay to the 
west of these: churs. Furthermore it must be remembered that 
until the decision of the Privy Council in the case of Zopez v. 
Muddun Mohan Thakur (x) it‘had’ always been held that ‘land re- 
formed in situ belongs not to the zemindar but the ‘Government, whe 
was Lopes's case CY which set the Point at rest, | 00 ou 


“Fifthly, the appéllant has “coiitended that certain villages’ for’ in- 
stance Colya, Govindapur,' "Méndigunge are shown in Rennell’s 
map and àré now: found ` to be åt some miles distance." .Thiswe 
do not think isc of, mileh” impórtáncė,” In the first place the object 
of Rennell’s survey was not “the: “villages but the rivers and “Watek 
“ways, and he ‘would not be very ‘particular as to the exact ‘site of the 
villages. Secondly, the villages from the nature of the country, often 
shift. “Thirdly, thése villages are often long straggling villages. and 
it is not possible to say what part: oF the village Rennell took for the 
dot which represents. the village. ^^ `- e 

` To sum.up we do not think that. the appellant has —— 
in n proving that  Rennells map incorrectly depicted the position of 
the island of ‘Dakhin Sahabazpur in 1767 or that in. 1793 there; | was ] 
any change in the. eastern ‘boundary pt tho- island from what.it was 
in 1767. SANG : pa Be a ee 

We are of opinion that the ise has not established suffi- 
cient grounds for a reversal of the decision now under appre! aud 


we accordingly dismiss his appeal With costs. NC 
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Before Sir Lancelot Sanderson, Knight, Chief HOA -and Mr. 


BHL eed |o Justice Richardson. . 
97757777. SARBÊSWAR PATRA 
1 V. 


MAHARAJA SIR BEJOY CHAND MOHATAP AND orHERs* 


3 jectment— Raiyat holding at fixed rate, if can acquire right of occupancy— 
. "Protected interest — Bengal. Tenancy Act (VIII of 1885), Secs. 20, 21,160 
-u (d), 167— Previous history of an Act, when can be resorted to. 


- 4 Per curiam : The-interest of a raiyat at a fixed rate, who has occupied his 
holding for a continuous period of more than twelve years, is a protected interest 
within the meaning of section 160 of the Bengal Tenancy Act and cannot ‘be 
annulled by a notice under section 167 : Dictum in Bhut Nath v. Manmatha (1) 
not followed. Abdul Gani v. Makbul (3) ; Akhil v. Td (3); Lakki v. 


Hamid (a) and Lakhi v. Mokar (4) distinguished. 
T UR raiyat at a fixed rate may become a settled raiyat of the’ village under :scc- 
tion’ao of the: -Bengal Tenancy Act and thus acquire aright of occupancy within | 
the’ meaning of section a1. «^ ' : E 7 
The status of a raiyat at a fixed rate can be combined with that of an occu- 
pancy raiyat. | | : i 
Per ‘Richardson 5: “The “higher status would supersede so much of 
the lower a as “might be inconsistent with it and ‘either status might be uted asa 


steld so far as it extended. 
= aWhere'an Act speaks with an uncertain or KN voice, resort may be 
, had to the previous history of the subject for light and guidance in construing its 


provisions., 
. ; Appeal. by-.the Plaintif. 


Suit for a declaration of the'plaintiff's jote title, for récovery of 
possession and for recovery of price of paddy. h 


‘The material facts appear from the judgment of the learned 
Chief Justice, ^ b 


Babus Ram Chandra Masumdar and Narendra Nath Chow- 
Bhury (For Babe Kiran Chandra Neogy) for the Appellant. 


Babus Bepin Behary Ghose and Sarat Kumar Mitter for the 
Respondent No.1. 


* Appeal from Appellate Decree No. 1890 of 1919, against the decree of Babu 
Sarat Chandra Bose, Subordinate Judge of Bankura, dated the 231d June, 1919, 
reversing that of Babu Thakurdas, Banerjee, 'Munsiff, zad Court, at Bistupur, 
dated the rst Febinary, 1918. 


(1) (1909) 11 C. L. J. 98 ; 13 C. W.N. 1025 (also reported as Bhut Nath v, 
Surendra). - 

(2) (1914) I. L. R. 42 Cale. 745; 2a C. LJ 223. 

(3) (1915) umeported. S, A. No. 847 of 1913.. 

(a) (1917) 27 c L. |. 334. Mi . (5) (1917) 27 c. L. J. 293. 
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The judgments of iig Court were as ewes 


[Vor XXXIV: 


Sanderson, C. J.—This is an appeal by the plaintiff against’ 


the judgment of the learned Subordinate Judge of Bankura. 


The suit was brought for a declaration of the plaintiff's Jote" 
title in certain “land, for recovery of possession thereof and. for 
Rs. 15 as the price of paddy alleged to have been wrongfully taken ` 
by the defendant No. t. The learned Judge stated the respective’ ` 


cases as follows :— 


\ 


“The plaintiff's.case is that in mouza Chuamasina he beld f. 
This | | 
jama was held formerly by him under the malik Hriday Nath Sar- ; 
kar :.after his death under his son Ashutosh Sarkar and then under- 
Ashu's vendee Haridas Choudhury. Out of these 11 bighas, 5 
bighas form the subject of the suit. The plaintiff alleges that he, 
was in possession of the disputed land through his dhagchasi, defend», . 
ant No. 2 and got his share of naon paddy of r bigha in 1323 and 
that his share of the Z/eo£ paddy grown onthe remaining 4 bighas. 
was stocked in the house of defendant No. 2 but defendant No. ` 
1 forcibly took it away on the allegation that the lands had been, : 
made khas by defendant No. 3, the Maharaja of Burdwan by pur. 
chasing the same in execution of a decree for arrears of rent against 


bighas of land with occupancy rights ata jama of Rs. s. 


the maliks and had been settled with him.” 


* The substantial defence of the defendants r and 3 is that the. 
interest of Ashutosh Sarkar and Haridas Choudhury in the lands 
was that ‘of occupancy raiyats which; was purchased by defendant - 
No. 3 on 2-i1-14 ina'rent sale, that a notice under section 167 
having been given to the plaintiff, among other persons, on 7-5-13... 
he became entitled to &Aas possession 'and that he has accordingly |. 


taken the paddy from defendant No. 2". 


` 4 The lower Court” (i. e, the first Court) “ decreed the suit on. 
the finding that the: status of the plaintiff's landlord was that of d 
tenure-holder and that the plaintiff isa raiyat with rights of occu-,. 
pancy which being a protected interest under section 160 B. T: 
Act his right was not annulled by service of notice under section. 


167.” r 


d 


The first question, with which the lower appellate Court dealt, 
was the status of the plaintiffs landlord: The, lower appellate 
Court agreed with the Court of first instance that Hriday Sirkar.. 
was a tenure-holder, and-that his right of an occupancy raiyat, as 


alleged by the defendant, had not been proved. 


That:finding hores. so far as it went, Was in favour of the . 


* 


4, 


3 


-v 


E 


3 


Vor.. xdv] HIGH- cobri. 
plaintiff. The Teated Subordinate Judge then TT -to con- 
sider the status of the plaintiff, and on this question he disagreed 
with the finding of the Court of first instance. 


"The learned Munsif had decided, that the plaintiff held the land. 
in suit as a miyat for more than 12 years continuously, that under 


thé Provisions of section 20 of B. T. Act he had become a settled 
raiyat of the village and that under the provisions of section 21 of 
-the same Act he had acquired a right, of occupancy in the land in 
» suit, ‘Consequently the learned Munsif held that the plaintiff had 
a protected interest under section 160 of the Bengal Tenancy Act 


which could not be annulled "by the service of notice under section 


167 òf that Act. The learned Munsif decreed the suit. 
“The lowef appellate Court overruled. this last inentioned find- 


ing.and held that although the plaintiff, who was a raiyat at fixed 


rate," bad. occupied the lands for more than 12 years, he did not 
acquire & right of occupancy, - which was protected, under section 
160; 7 ^ : 

"fhelearmed Sübordinaté Judge further held that notice had 
been properly served on the plaintiff, that the plaintiffs interest 
not being a protected one, it became annulled and that the defend- 
ant No, 3 was entitled to také khas.possession of the disputed land. 
He therefore held that.the plaintiff "had no cause of action, allow ed 
the ‘appeal and dismissed the plaintiff's suit. 


“Thè question in this appeal is whether the decision of the 


lower appellate Court on this point is correct. 

'The facts, which itis necessary to state for the purpose of my 
judgment, are as follows : The land in question was settled to the 
plaintiff by Hriday Sirkar in 1301 B.S. at a jama, ofe Rs. 5 per 
annum and he had regularly paid rent for it ‘since - the year 
1363 ‘B.S. 

“The plaintiff reclaimed the lands, which he himself cultivated in 
the first instance, and subsequently the land was cultivated by the 
plaihtiff's * bhag chasis." The quantity of laud is für below roo 
bighàs; ME 
f Consequently, as, held by both the lower Courts the. plaintiff is 
a ratyat. i 

The lower appellas Court has found that the plaintiff's jama 
was '' darmokarari” which merely. meant a jama-“ at a "fixed and 
permanent fate of rent. " This is a ‘finding which this Court, on 
second appeal, must accept, and indeed it has not been called in 
‘question by éither‘sidé in ‘this Court, © — ^c - 


Tt must betaken therefore that the plaintiff from the beginning 
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of his tenancy. was a raiyat holding, at a fixed and permanent rate 
of rent, It is also clear that the plaintiff held the lands in suit as a 
raiyat for more than 12 years continuously On behalf of: the 
plaintiff appellant it was contended that in view of the abovemen- 
tioned facts the plaintiff was by reason of the terms of section 
20 ofthe Bengal Tenancy Act a settled raiyat of the village, and 
by reason of section a1 of the „Bengal Tenancy Act he acquired, a 
right of occupancy in the land in suit, that such right of occupancy 
was protected by section 160 of.the Bengal Tenancy Act and could 
not be annulled by notice under section 167. 

On the other hand it was contended on behalf of the respondents 
(1) that the right claimed by the plaintiff is not protected under 
section 160 of the Bengal Tenancy Act, because the plaintiff 
is not a mere occupancy raiyat. (2) That a raiyat at a flxed rent 
has a higher status than a mere occupancy raiyat and that a ràiyat, 
holding from the inception ofthe tenancy ata fixed rent, cannot 
subsequently acquire a right of occupancy, so as to obtain | a 
protected interest under section 160. 

Several cases were referred tó during the course of the argument. 
The first in order of date was Bhut Nath Naskarv. Manmatha 
Nath Mitra (1), which was decided in 1909. In that case Doss, J 
held that it was not possible for a raiyat of a bolding at a fixed rate 
to have in the same holding a right of occupancy at the samé time, 
the ineidents of the two holdings being so diverse'in their charac- 
ter, : i ' 


There was an appeal from the learned Judge’s judgment which 
was heard by Jenkins, C. J. and Mookerjee, J., Jenkins, GE held 
that the appeal should be dismissed on the ground that the interest 
of the defendant was a tenure and therefore not a protected interest 
within the meaning of section 160 of the B. T. Act : the learned 
Chief Justice expressly refrained from discussing the abovementioned 
question which was considered by Doss, J. as it was unnecessary 
for the decision of the case. ` The other learned Judge, Mookerjee, 
J 5 did deal with that question and stated the point as follows :— 
t As regards the second contention of the appellants that if they 
are raiyats holding at a fixed rate of rent they have also acquired a 
right of occupancy, ‘Tam unable to hold that the argument’ is well- 
founded ” and after stating his reasons in respect thereof the learned 
Judge held that the view taken by Doss, J. was correct. 

It was urged by the learned vakil for the appellant that this 


í 


{1) (1909) 1 C. LJ. 98 ; 13°C. W. N; 1035. 7707 " 


Vou: XXXIV.] " = HIGH. COURT. 


. J 
decision of the learned Judge was not necessary for the disposal of 
“the case, that it was;not the judgment of the Court, but of one-Judge 
` ‘only and was not binding upon this Court, This position was not 
‘denied By the learned vakil for the respondent: T'agree that, hay- 
ring^regard to the fact that the learned Chief Justice decided the 
Néabe'oh the ground that the, defendant's interest was a tenure and 
Légpressly refrained’ from giving any opinion on the point now under 
consideration, the case cannot be held to be, binding on this Court 
‘though, it goes without saying, that the observations of the learned 
‘by udge who did deal with this question, are entitled to much weight 
and consideration. - 


ae "The next case in order of date was Abdul Gani Chowdhury v. 
2 Makbul Ali (1), decided by Holmwood and Chapman, JJ. on 28th 
“tly 1914. At page 748, the learned Judges are reported to have 
“said : - It may be argued that a person who takes the tenancy ori* 
s Ginally as a raiyat at fixed rates does ‘not thereby acquire an occü- 
< Pancy, right. But that does not imply that a man who has already 
` obtained occupancy rights can by obtaining a grant of fixed rent 
lose that occapancy right. That appears to us to be neither in ac- 
` córdánce with equity or common sense of the wording of the law.” 


à ;, Reference was then made to an unreported case decided, by 
eM Hoodrof and Newbould, JJ. : ARAH Chandra Sen and others v. 
od fipura Charan Chaudhury and another (2). The judgment was 
delivered on 26th May r915. “In that case Woodroffe, J. .said as 

* fellowes :—“ From this it appears that what was given was a perma- 

nent raiyati interest described as istemrari kaimi raiyati and istemrari 

imi kaimi pottah. If this was the grant of a permanent interest, 


“and, if, as admitted, at the date of this grant, there was no occu . 


“pancy right which had matured, then it seems to me. not possible 
«that, an occupancy right could be acquired after the date of the 
b 5 grant. “But if we read this document in reference to this perma- 
nency as relating solely to the fixity of rent, then I think the. argu- 


ment 9 of the learned pleader for the respondents, avails, that the ap- 
i = pelants. would in that case be in the position of raiyats at fixed 
. fates. It is not every raiyat who is protected, but only an Occupancy 
: raiyat, and I think the distinction on which he has relied and which 
„is that set out in the Bengal Tenancy Act distinguishing occupancy 
is ; fiyats from raiyats at fixed rates and non-occupancy zaiyats must 
‘be borne in mind and on this point he has _referred tothe case 


gu (1) (1914) I. L. R. 41 Calc. 745 ; 22 c. L. J. 223. 
(9) (1915) Unreported. S. A, No. 847 of 1913. . 
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‘Panchi Dassi v. Bala Das (1). I must hold therefore that the ap- 
pellants were not occupancy raiyats. They were therefore not, pro- 
tected from eviction in, respect of the dags covered by Group I. 3 
‘I think that in the above judgment the name ofthe case Panchi 
Dasi v. Bala Das (1) is a mistake: the reference, is- that 
of the case of Bhut Nath Naskar v. S N. Dutt (1), which is 
evidently the case “the learned Judge intended to mention : Panchi 
Dasi v. Bala Das is reported at page 1031, and does not seem io 
be material to the question which was being | considered by | the 
learned Judge. This judgment on the face of it appeared to pas a 
decision directly in point: but on reference to the record. 
appeared that the plaintiff had purchased the ‘taraf at a reyenue 
sale, and the question was whether, the defendant had a protected 
interest under section 37 of the Sale Law, Act. XI of 1859. ug 
e : The next case is a decision in the opposite direction, ZLakhi 
Charan Saha v. Mokar Ali (2) which was decided in iban 1914 
by Fletcher and Richardson JJ. ^ ` : Los oy 
The head- -note is as follows : cb ut 
- “A settled raiyat holding land which was sold for arrears of ureve- 
ntie, in the same village’ as the vil age of which he is a settled raiyat 
under the terms ofa permanent le se at a fixed rate of-rent;.has‘a 
protected interest within the meaning of the proviso to « eet 39 
of the Revenue Sale Law.” ce ort ufa 


The, material part of the judgment is as follows :— `” zr 


' © The facts found are these :— First of all, it has ‘been foünd 
that tlie contesting defendant is à settled raiyat of the village within 
the’ meaning of ‘the. Bengal Tenancy , “Act. Secondly, it has beén 
found that hé holds the land i in suit which is in the same village as 
"the village ‘of which hei a settled raiyat ‘under the terms of a per- 
manent lease'at a fixed rate of rent. Whatever may be the law ás 
-regards other’ classes of taiyats, it is quite clear on the terms of Sec. 
tion 21'of the Bengal Tenancy Act that, contract or no cóntradt, 
-every raiyat who i§ a settled raiyat of a village and obtains à ie raiyati 
“interest in other lands in that village acquires ' a right of occupancy 
in those other lands ; and, if that is $0, the present ‘defendant’ seems 
sto me clearly to hdye a right of occupancy, in the land in dispute. 
df he has'a nght of. occupancy, ‘he comes “clearly within the. proviso 
to section 37 ‘of Act XI cof 1859, and has an interest Ww hich hag r not 
“been annulled by: the sale for arrears of revenue.” ` 


(1) (1909) 11 C. 1.. J. G8} aC. W. Ne Ll NOUS S iE SS 
(2 (1917) 27 C. E. J. 293. ^? * Dl EE 


Vot. XXXIV.) r. HIGH cobrt, 


It was contended on: ' behalf of the respondent that this case 
wis not binding on this Court, in - respect ofthe present’point, for 
although sections of the Bengal Tenancy Act were referred to, 
th ‘question for decision was whether thé defendant had AC protected 
ii within the meaning of the Ah to section 37 of Act XI 
B80, ! 

a aed this be so, then thé: previous decision of Woodroffe and New- 
bouid, JJ: is in the same ‘position. In my judgment this conten- 
dr is right. These decisions are not binding on this Court in res- 
pect “of the point now under consideration although the reasoning 
Of the learned Judge may be of assistance. The reason is that-the 
Cost ‘in both these "cases was deciding whether the defendant 
had d protected interést under ' section 37 of Act XT of, 1859. In 
this case’ we have tó consider whether the ‘plaintiff had a protected 
interest under section 160 of the Bengal, Tenancy Act. Personally, 
T'should'have been glad.if this matter-could have been. referred to fe 
Full Bench "by : reason, of, the importance of the question, but in 
view of the conclusion at "which I have arrived, that neither of the 
two last mentioned cases is a decision on the point now before us, 
ittistnot permissible for us to refer the question to a, Full Bench. 
jevDhe last case to which I need refer,.is Zakhi Charan, Saha. v. 


Hamid Ali (1), which.was decided in, August 1917., Chatterjea and , 


Richardson JJ. there, held that a person who has already . acquired 
an occupancy right does not by obtaining a grant.of a fixed rent lose 
that occupancy right, and such a personis protected from eject- 
Ment under section 37 of the Revenue Sale Law. In the judgment 
iefererice was. made to Addul Gani v. Makbul Ali (2), nnd at page 
288 the’ following passage occurs.: 

7^ « The case of Abdul, Gani v. Makbul Ali (2) in so far as it 
‘hols that a pérson who has already acquired an occupancy right 

does not by obtaining a grant of fixed rent lose that Occupancy right, 
‘and, that such a Person is protected from ejectment, under section 
“37, supports the view, ewe ‘take ‘and to that extent we agree with that 
“decision. If the op osite. ‘view were, taken, ralyats who might, be 
QUAE lands | for generations and iho’ might ' bave acquired rights 
xot occupancy, ‘would be: liable” to ‘be ejected by. a purchaser: ata 
valle: ‘sale, simply bekase they midy come "under the description of 
aiyats holding ; at fixed. rates ‘under. the "Bengal Tenancy Act, by 
iso of their rent being fixed ` ii perpetuity by contract, or by 
reason of their holding at fhe same ent i from, the time of the- Per 


feats ype 
(1) (i917) 27 C. L. J. 284- . ME 
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manent Settlement | or by reason of'a presumption ‘arising uridér sect 
tion 50 ‘of the Bengal Tenafcy: Act that they' have:been so- holding/5 
when the clear intention of the Legislature i is-to ‘protect such. -Taiyats; 
from ejectment 4 at the bands `of a purchaser at a revenue 
Sale." o Ser Nih 
It therefore appeals that there is no decision of this Court inj, 
respect ‘of the point now before’ us which” ‘is binding. on this Court 
and’ consequently it is necessary ' to consider the ' question with, 

reference to the facts and the sections of the Bengal Tenancy Act: 

. The learned vakil for the respondents did:not dispute the prop: 
position laid down i in Lakhi’ Charan’ v. Hamid Ali (1), $b that dt, 
must now be taken that ifa raiyat has acquired an occupancy: right; 
he does not lose’ that occupancy righi, by subsequently having ihe. 
rent fixed by grant, or by one or other of the ways mentioned in, 
that judgment, and.inasmuch as theré i is no merger, of the two status,. 
“as was admitted by the learned vail for the respondents, it follows 
that the’ two status, ‘visa, that of the occupancy raiyat and. that of 
the raiyat holding ata fixed vate would exist in the same person and 
at the same time. Dicet 

It follows therefore from this thatit is not ot impossible For one. 
person to haye in respect of thé i same land and at the same time a- 
Tight of occupancy, and the ‘right ofa raiyat holding at a. fixed rate,. 


In: -other words the two status" may exist in the same person at; the 


same time, even though the incidents of the two kinds of holdings 
may be „diverse in character. 7 oo: 
It was however contended, - as already stated, that if the status 
of the raiyat, was that of a raiyat at a fixed rate from the inception, 
of his tenancy, as in this case, he could not subsequently acquire a, 
right of occupancy so as to be ‘protected under section 160 of, the, 
Bengal’ Tenancy Act. s 
It seems to me however that if a right of occupancy can be acy, 


"gg 


, quired by a raiyat, who already ‘holds asa ralyat at a fixed. rate, 


"there is no reason why.he should not be ‘protected as to his right of 
occupancy ufider section 160, just as much as a-person who’ has; ac, 
quired a right of ‘occupancy in’ the’ first instance and who subse 
_quently obtains a- grant at'a fixed rate. The- difference is merely, 
in the method of Acquisition. In -the case ofa person acquiring 
"thé right of occupancy in the first instance and obtaining the right 
of a raiyat ata fixed rate subseqtiently, it is admitted that he'has:i ra, 
protected, interest under section 160, so far as the right of occüpancy, 
is concerned. If then the. Ratyat has in the first instance the right 


Wilapa nan SLA ah GME BN EW MU E aaa 
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ofa: raiyat ‘at a fixed tate, : and if he: “subsequently ' can acquire and 
does acquire a right of occupancy, I see “no reason -why “he pi 
hot:be equally protected under section 160. ' 

“But it was urged on behalf of the respondents, and this was 
the real point of the learned vakil's argument, that a raiyat having 
thé “highér s/a/ws of a raiyat ata fixed rate, cannot subsequently 
adiliire the lower status of aright of occupancy. In. dui hien: 
this! argument should not be accepted. UPS i 

‘ Section 20 is'part of the Chapter dealing with occupancy raiyats ; 
but it is to be noted that the" word ‘ raiyat ° is used in that section 
without any qualification. Under that section, ifa person has held 
latid.’situate in the- village for a, period of twelve years before or 
after the commencement of the act continuously “as -a raiyat "- hé 
is'to be deemed to have become ‘on the Speen oF that period 
a‘séttled raiyat of the village. 

.2 “What are ‘the rights of a “ settled raiyat of the village ?” 
de That i is'made clear by. section 21, which provides as follows :— . 

ara Every: person who is a settled raiyatofa village within the 
meaning of the last foregoing section shall have a right of occupancy 
infill land for the time being held by him as a raiyat in that village.” 

So that when a raiyat, becomes-a settled raiyat of a village he has a 
right of occupancy in aZ/ land for the time béing held by him asa 
diyat in that village 

*8'Tt's not disputed that.these sections apply to the land in ques- 
tion in this suit but as already stated, it was urged that inasmuch as 
the plaintif’s interest was in its inception that of a raiyat at a fixed 
rate, he could not obtain a Tight of occupancy under section 21. I 
see no reason for limiting the general words of sections 20 and 21 
in ‘this way andi in my judgment by reason of the terms ‘of these sec- 
tions and the plaintiff's undoubted holding of the lands in ques- 
tión for more 'thàn .12 years continuously, ` the plaintiff did acquire 
aright of occupancy therein. 

Jo Reference was made ‘to clause (f of section RON It does not 
'sééni'to háve béen considered in any of.the previous cásés.. It pro- 
vits as follows :—“ Any ‘Tight conferred on'an occupancy raiyat 
to ‘wold at a rent which: wasa fair and. reasonable tent ‘at the time of 
- thé tight was conferred." ^ ' = | 
Tewas ‘admitted’ by both thé ‘learned vakils that "thé rent” 
'Yeferred- to in this clause’ must: be'a “fixed” | rent. - This clause 
thérefore is :matefial : as showing that the’ Legislature did contem- 
platé that a person might have at the same time not only a right of 
occupancy but also the right of a raiyat at: a fixed: rent, and that 
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provided the rent wasa fairand reasonable rent at the time. the 
right was conferred not only the right of occupancy would bei Pros 
tected, but the right to hold at that fixed rent also would ' be pro- 
tected. 

Each of the learned vakils relied on the- clause as' being i in si 


favour. 
[DE 


The learned vakil for the respondents, while admitting thatithe 
clause went to show that the Legislature had recognised the possis 
bility of the existence of a right of occupancy and the right :ofa 
raiyat to hold at a fixed rent in one and the same person at the.same 
time, contended that if the Legislature had intended to protect:any 
part of the interest of a raiyat at a fixed rate, who had subsequently 
become an Occupancy raiyat, it would have stated so expressly and 
therefore it was only the raiyat, who could bring himself within the 
express words of clause (f), who would be protected. ap 


On the other hand, the learned vakil for the appellant urged'that 
the intention of the Legislature was that every right of occupancy; 
no matter how it was acquired should be protected, and ‘that it was 
further intended to protect not only the right of occupancy but algo 
the right of the occupancy raiyat to hold at a fixed rent, provided 
it could be shown that such rent was fair and reasonable at the time 
the right to hold at the rent was conferred. In my judginent the 
latter is the preferable construction to place upon.the clause,: üt 
seems to be an intelligible and reasonable construction. iy^ 


This however is not conclusive of the case and I do not base"niy 
judgment thereon. For the reasons hereinbefore mentioned and on 
the above-mentioned facts, in my judgment, the plaintiff had ati 
quired, in addition to his right to hold at a fixed rent, a right of occit! 
pancy, and such right of occupancy was protected under section 
160 of the Bengal Tenancy Act. The result therefore is, in my judg: 
ment, that the learned Munsif was right in holding that so far as; the 
plaintiff's right of Occupancy was concerned, it was a protected interé&t 
and could not be annulled by the notice which was given by the de 
fendant No. 3. The plaintiff consequently had not lost his right‘of 
occupancy in the land in suit, and the defendants x and 3 had 
no right to deprive the plaintiff of his share of the crops in question. 


In my judgment this appeal should be allowed, the decree of the 
lower appellate Court should be set aside and the decree of the 
learned Munsif should be restored: The respondents must pay 
the appellants’ costs in this Court and in the lower _appellate 
Court. 


Oe og 


j E. E í* 
curd. HIGH- COURT, p 


Richardson, J. : I agree. The subject over which discussion has 
ranged is whether and to what extent the interest of a raiyat at a fixed 
rate, who has occupied his holding for a continuous period of more 
than t twelve years, is a “ protected interest” within the meaning of 
section 160 of-the Bengal Tenancy Act. It is not denied that such 
an interest, except so fat at it is protected, isan “incumbrance” with- 
inithe meaning of section 161. Under section 159, 4 purchaser-of a 
tenure sold under the Act in execution of a decree for arrears of rent 
takes “subject to * protected interest"' but with power to annul 
Süncumbrances." ‘The TS interests specified in section 160 
include :— P 
yihui (d) Any "right “of occupancy” ind: 
brge (f) Any right conferred on an occupancy 1aiyat to hold ata 
xeht which was a fair and reasonable rent at the time the Heli: was 
conferred." 
sez T'he principal question in dispute is whether a raiyatat a fixed 
rate; may. become a settle] raiyat of the village under section 20 of 
the Act; and thus acquire a' right-of occupancy within ‘the meaning 
ofisection 21. . ZEE 
D-hThe discussion must begin with the fact that a raiyat holding at 
affixed rate is a “ raiyat? andis so classified in section 4 of the 
Tenancy Act. ‘Raiyats are there divided into three classes, the 
first-being.'* (a) raiyats holding at fixed rates, which expression 

“means raiyats holding either at a rent fixed: in perpetuity or ata 
rate of rent fixed in ,perpetuity". -The other two classes are “ (b) 
occupancy raiyats, that is to say, raiyats having a right of occupancy 
in,the land held by them” and “ (c) non-occupancy raiyats, that is 
tp say, raiyats not having such a right-of occupancy." l 
rChapter IV of the Act is entitled “ Raiyats holding at fixed 
rates” and consists of one section, section 18, which marks out the 
two special ‘incidents of the status of such.a raiyat. Firstly, he is to 
be. subjec: to the same provisions with respect to the transfer of, 
and : succession to, his holding as the holder of a permanent tenure” 
and, secondly, he “shall not be ejected iby his landlord, except 
“on the - ground ` that he has broken a condition consistent with this 
Act, and on breach of which he is, under the terms of a contract 
between him and his landlord, liable to be ejected.” . i 

; Now, stopping there, i in my opinion, it might plausibly be con- 
‘onda that ` the second’ incident amounts in itself toa Statutory 

3iglit of ‘occupancy, because. it protects the raiyat, at-a fixed rate 
froni eviction except on onè specified ‘ground. What | is the statu- 
"tory right of ogeupanóy" unless it is tlie protection from eviction 
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which the Act gives. toa raiyat? "Thestatus of an, occupánoy - rai- 
yat in respect. of his right: of “occupancy isu similarly described ii in 
section 25. The occupancy - raiyat js merely protected | from. Tie: 
tion except on two specified grounds, the first of; which is “| that he 
bas. used the land comprised i in his holding . ing manner which fen- 


a NI hrs 


ders it.unfit for. the parposes of the tenancy". and the second į is. the 


very’ ground on which a raiyat ata fixed rate may be, evicted,” : "The : 


wee 


latter, therefore, : would seem to enjoy under the. Act ES superior 


right of occupancy. He can ‘be evicted only on one ground, le 
‘the occupancy raiyat may be evicted on either of two grounds., . 


It is true that a permanent tenure-holder is also protected f a 
eviction save on the one ground on which a raiyat at .a- fixed-rate 


may be evicted (section 1o). But a tenure-holder cannot claim:a right 


of occupancy ; the term is applicable only to raiyats, raiyats ‘being 
regarded as the actual occupiers and cultivators of the soil. -A anon- 
occupancy raiyat also receives some measures of ' protection (section 
44) but has no permanent right: The right ofoccupancy is.a-perma- 
nent right which the law guarantees to certain. yaiyats. Prima facie 
it seems anomalous that raiyats, of a superior status should not, 
while raiyats of an inferior status should possess that right... ui ox 


If it be that a raiyat atafixed rate has a right: df occupahicy 
under section 18 ‘the discussion ends there. But it would-be 


“uhsafe to act ona view which, so faras Iam ‘dware, has not pre- 


‘viously been suggested and is‘contrary to the assumption generally 
made.. The point as I have said was not argued’nor is-it necessary 
for the purpose of the present case to say that a raiyat at a-'fixed 
rate has ipso Jacto a- right’ of occupancy, inasmuch as the’ plaintiff 
has continuously held ` his- land. dor a Kpag of more' ban dant 
years. 3 GA : her cue im eo 

I will assume therefore that while the Bengal Tenancy Af by 
‘section 19 saves rights of occupancy acquired before Nove ther, 
1885, when the Act: came into force, since that date a right ‘of 
occupancy in the : strict or’ statutory sense can ‘only’ be acilited 


‘(apart from custom) i in the mannér provided by sections 26 and'zr. 


Those sections with section ` 19 will be found at ‘the beginning “of 


“Chapter V under the heading `“ d ;Geeapancy Raiyats" arid” the wine d 
heading ,“ ff General”. ` h SAA aa 


' ^ 


a 
i Now, reverting to. the classification ‘of raiyats i in ‘section. P" “no 
A 


doubt when a, non-occupancy raiyat acquires a right of occupancy 


as] he undoubtedly. “may, he ceases to be. a non-occupancy kiyat. 


; That must be so by. force of- the terminology, But inasmuch LÀ ‘it 


jt 
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is concedendo. that jan occupancy, raiyat“ may (without losing his’ MOULE 
right. of occupancy) become a raiyat at. &' fixed’ fate; (here appedrs to’ 1921. 
ond 


be: no reason why a raiyat ata fixed rate, if he: has hot already a Sa rhea 
"fight 'of.occupancy, should not be able to acquire “such: a right in! Maka ale 
addition’ ‘to. his other rights. Iam not convinced that the status of Bejoy Chand. 
“a ‘raiyat at a fixed rate cannot be satisfactorily: ‘or- logically combined 
"With. that of an occupancy raiyat. The higher status would super- ` 
“sede ‘so much ‘of the lower as. might: be' inconsistent. with it and 
' either status might be. used : as a- shield so far ds'it- extended: 
For instance, as regards evictiony an attempt to evict a raiyat 
possessing. the- combined rights on. the ground- that ‘he had 
.used. the-land- so as to make: it ‘unfit ‘for the purposes. of 
isthe tenancy. would be met by. tlie. plea of “ raiyat at à fixed: 
rate”, The same. answer. would be givén'to a claini!by the 
‘landlord to enhance: the’ rent. No ‘objection can be ‘taken to 
! the transfer of the holding:of a raiyat at a fixed raté; on the-ground 
‘that the consent of the landlord has-nof been obtained, though 
“the question might arise whether the . transféree ‘has: obtained- 
i virtue of the transfer a right of occupancy. It, may : well. 
be „that . under > the “enang "Act a raiyatat a fixed rate is for all 


— 
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for, arrears of M sufficiently WANA, whether he has a right 
:of occupancy or.not. But TI fail to see why. merely, on account 
of. the other. rights . „which he possesses he should: be denied 
the. protection , which a, right of occupancy would give him in the 
- event of. such a sale. 
If there is nothing inherently contados? or + impossible i in, 
the combination of the two statuses, then, if we ,turn' to sections 
. 20 and 21, we find’ it provided, in Section 20, that “every person, 
who for a period of twelve years.....-has continuously held as a, 
Taiyat ‘land situate ‘in any village......shall ` be deemed to dave ; 
‘become on the expiration of that period, a settled raiyat of that 
,, village”, and, in section a1, that “every person who is a settled, 
“maiyat of a village......shall have a right of occupancy in all land 
for the time being held by him as a raiyat in that village.” 
The language is certainly wide enough to cover the case of 
` a raiyat at a fixed rate, No doubt, these sections occur in a 
Chapter headed “Occupancy Raiyats,” but they deal with the 
' acqaisition of rights of occupancy. ‘The expression "land held as 
SE "aiyati in section 20 must include land ` held as & non-occupancy | 
“raiyate Why should it not include land heldas a ráiyat at a fixed rate? 
“Yt is nothing fo the purpose to say that the-word miyat” in section 
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85 does nct include a raiyat ata fixed rate. The Act has- tonbe 
construed as a whole, and, in the, case of. a raiyat at a fixed 
rate, section’ 85 has to be read with section 18 and cons: 
trued accordingly.. Apart from the , rights of, transfer conferred 
or recognised by section.18, the word raiyat’ in section 85 would 
include a raiyat ata fixed rate. foror aHa 

Then, if a. ‘raiyat ata fixed rate may and docs acquire a ht 
of occupancy under sections 2o and 21, he will.become for certain. 
purposes at any rate an occupancy. rayat and will be onutgd to 
protection as such under section 160.of the Act. . EE Q4 

Otherwise a raiyat at a fixed tate would be entitled to no 
protection at all under section 160 unless he was entitled-to a 
right of occupancy acquired before the Tenancy Act came:into 
force. He does not hold an under-tenure and cannot claim the 
protection given to  under-tenures. As Banerjee, J. said dm 
Nilmani v. Mathura (1) section 18 “does not make all. the. ins 
cidents of a permanent tenure applicable to a raiyat’s holding-at: 
fixed rates, but makes only the provisions with respect to transfer: 
and succession applicable.” 160a HER 

In any case, the protection which section 160 gives a raiyat ‘at! 
& fixed rate is a qualified protection —-Assuming that his status ‘does 
not as such enutle him -to a right- -of occupancy, then, unless; ‘he: 
otherwise has, or until: he has acquired a right ‘of occupancy," 
he is not protected at all. -If he has a right of occupancy, that 
right is protected by clause-( d^) while his right to hold at a fixed’ 
rate, if es at t all, is only protected to the extent indicated’ 
in. clause (.£ ). E ; : E 


] 
Cc! ont 


Clause (f) does not appear to have been considered ‘in any, 
previous case. The question was put in the course of the argument, 
whether the clausé has any meaning unless it refers to the Tent, 
of “a raiyat ata fixed’ rite who is also an occupancy, raiyat. - "No. 
satisfactory reply was received It ‘was suggested for the respondent. 
landlord that’ the words: referred to an ordinary | occupancy raiyal, 
who has acquired, the right'to hold at a fixed rate.. But, as already, 
stated, ‘if an occupancy, raiyat can acquire the status of a Taiyat" at 3, 
fixed fate ‘and keep his right of occupancy, there can be no reason, 
why a raiyat at a fixed řate should not acquire a right of occupancy, : 
and, if so, it would’ seem to be an "induly narrow construction to, 
say that: the Clause only applies where the right to hold at. the, rent, 
was conferred on “a ‘person: who was at the time a an occupancy ` raiyat. 


(11920) 5 C. L 3 “413. . 2 m 
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n 
and has no application iere the raiyat at à xed rate. subseguentiy 
acquires -a right of occupancy. 
bevIt was suggested also that an occupancy sáijat who acquires the 
right to hold at a fixed rate occupies a position midway between that 
óbam occupancy raiyat and that of a raiyat “ata fixed' rate, But if 
thatis not the previous suggestion in another form, I ċan find no 
justification for it or for saying that the- classification in section 4 is 
not a complete classification. An occupancy raiyat who acquires the 
right to hold at a rent or.rate of rent En in perpetuity ds a id 
ata fixed rate , i 

In the absence of all prévious discussion on: the TN I am 


not:prepared to “say that. clause«(f). can ‘only refer to a rent which: 


has been permanently. fixed.- ‘It has occurred to me that inasmuch 
as the interest of an occupancy raiyat so far as it is not protected, 
is.an-incumbrance and apart fio n clause (f) only the right of occu: 
pancy is protected, the words would cover, the case of an ordinary 
occupancy raiyat, bolding at a rent which apart from the sale for 
arrears.could:not have been altered for fifteen years from, the date 
on.which it was fixed [See sections 29 (c) 37 and 4o-A] Itis 


also conceivable that, an occupancy raiyat might by agreement have: 


the right to hold for a limited period at a stated rent. 

-However that may be, if a raiyat at a fixed rate. may and does 
acquire a right of occupancy and’ become for some purposes an 
occupancy raiyat, the words, whatever other application they may 
have, seem capable of being understood as protecting his rent pro- 


vided it was a fair and. reasonable rent at the time the- right to hold: 


at ‘that. rent was conferred. | 

This question of rent, however, does not arise in the present case 
in which the raiyat is the plaintiff in an action sounding in tort and 
I "iefrain, therefore, from expressing a final opinion on the meaning 
of Clause (9. I will only; add that in the, view of its meaning 
which I have indicated as a.possible view, clause (f) would be the 
cólinterpart of stich a saving clause as that contained in section 11 
of thie’ “Pathi Taluks Regulation (Regulation VII of 1819) and in 


section 16 of the Bengal Rent Recovery(Under-tenures) Act of 1865- 


(Bengal Act VIII of 1865). Section 16 lays down that “ the pur- 


cháser of an under-tenure sold under this Act shallacquire'it free - 


from all incumbrances” subject, inter alia, to the proviso (which 
follows the third clause of section 11 of the Regulation) “ that 
nothing herein contained ‘shall be held, to, entitle the putchaser 
to eject khudkast ralyats ox resident . and hereditary -cultivaters 
nor to cancel bona fide engagements made with such class of IUE 
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or cultivators aforesaid by the late “incumbent of- the under-tenuré i: 
or his representatives except it be proved, - ina regular suit, to bè" 
brought by such purchaser for the ‘adjustment of his rent thatta 
higher rent «ould. have been demandáble at the time such engage-2's 
iments were contracted by his predecessor.” - ~ O3 05) e js 
Inthe old days the 'khudkhasht raiyat, or resider cultivator}!9? 
holding at the customary. pergana fate, was distinguished from thé? 
paikasht raiyat, or hon-resident “cultivator, who-was ‘a tenant-at-will 
or tenant from year.to year. The distinction was largely obliterited-i ` 
by the Bengal Rent Act (Act X of 1859) which introdüced' the riew:®‘ 
division of occupancy and non: occupancy raiya s and enabled‘the > 
paikasht raiyat i to acquire:the privileges or many' of the E d 
of ‘thé khudkasht 'raiyat The khüdkasht raiyat, however, still. 
survives in the enactments to which' I have just referred and “no =: . 
doubt-at the present day every occupancy raiyat would be regarded dr 
fs a khudkasht raiyat (Cf. Sheikh Mahomed v. Shamshir Ali (i)];" o 
“The Bengal Tenancy Act merely devolops the policy of Act “X?°* 
of 185b and the question occurs whether there is anything in thé ^i» 
history of the subject to suggest that a raiyat ata fixed rate should’?! 
be disabled from acquiring the right'of occupancy)  ' C RE IG 
It is clear from sections 3 to 6 of Act X that the Act uaa IM 
raiyats who had: held: ‘their land at à Tent unchanged from thetime^ 
of the permanent séltlement as occupancy raiyats. Under section’? 
“ Raiyats who.:.hold lands at fixed rates of rent which’ have not 
A changed froni the time' of ‘the permanent settlement? were’ to" 1 
teceive pattas at those rates. Section’ 4 wasa provision Coreen 3 
ing to clause (2) of section 5o of the Tenancy Act Under sec Ey 
tion 5, *Raiyats hàving rights of occupancy but not holding at' fixed. ^R 
rates; as described in the two preceding sections" were to recéive 
pattas at^fair and “equitable rates. Section 6 provided : :—* Every wit 
raiyat who has cultivated or held land for a period of twelve ioca T 
has a right of occupancy in the land so cultivated or held by him. '! ^ 
so long ss-he: pays ‘the‘rent payable on account of the same.” ‘T at 4 
includes raiyats of the class mentionéd'i in section 3. teis Coe ues 
Tt was them found: ‘that in improving the condition. of the: pail": 
kasht raiyat some injustice had been done to the khudkhast taiyat ny 
Before“ Act X the latter would have had what I will call a per"! > 
manent-right of occupation in réspect of all land held by him im his" ^" 
village’ irrespective! of the’ period: during‘ which he had held ‘any tt? 
particular parcel, As’ section 6 “was worded the right of occupancy : 
could'only be acquired in-land w hich had been actually a A 
(1). (1879) 4 C: L. R. 163. « . 
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the period of twelve Te Sarat: Chandra: Roy ai Choi v. Asinar 
Bibi (a) sarge SOK Le Gps Pe Shen LEE . 


7. This,” grievarice-! was : remedied =: -by ‘sections’ 20. and zx of the 
! Tenancy; “Aet-under which the raiyat has: a right: of. occupancy in: 


all landsin the village of which heis.a settled raiyat.andihe- is! a 7 


, *settled-raiyat of the village, if for a. period: . of. twelve. yeu he has 
continuously: held: as- a raiyati land situate therein.’ ira iae ae ee 


“;Now-the}Tenancy Act'does:.in« section :50 clause (1) recognize! 
that fhere.a.* raiyati and.his. predecessors-in-interest have ‘held: at.a 
rent.or a.rate of xent-which has not been changed from the time of 
the:permanent settlement” the rent cCdnnot be „increased except on 


` the-ground, at, an alteration , in . the. area, of the tenure-or holding. 


That corresponds to séction 3 of Act .X, while clause (2) of -section 
50 corresponds, as I have.said, to. section 4 of-Act X.. A raiyat: 
whoproves that he holds at a, rent unchanged since 1793 is under - 
the: ‘Tenancy "Act, as under Act. X, a raiyat holding at a fixed-rate. 
See; Dulhin Golab Koer. v. „Balla Kurmi (ay: -But he i is not spe- 


-cially protected: under section 160 of- the former Act If the cor- 
an rectyxiew-be: that a raiyat ata fixed rate cannot acquire a right of 


occupancy under the. Tenancy Act, the. _raiyat holding ata rent: 
unchanged. since 1793; is only protected because -his right. of occu 


k pançyjavas, acquired under Act. X of 1859, and’ is preserved by 
. section. i9 of the Tenancy Act. Section 19 is a section of the “kind: 


which; Jegislature. insert ‘out, of: caution to preserve existing rights. 
I can-see no’. reason for saying that thoügh- a raiyat holding ` at 


~ a rent unchanged since 1793 had a right of occüpáncy under Act 
X, “nevertheless under the Tenancy Act, apart from “section rc, he. 
; has | no; Tight ‘of occupancy., ii i 


It, is. true that Act X put‘on the same footing all raiyats who: 


did riot shold their,” land at a rent’unchangéd from the time of.the `` 


permanent settlement, treating ‘them ail (whether. holding: at, a fixed ' 
‘rent; 9: not), as: occupancy, raiyats after twelve years of possession, E 
' liable; tor pay a, fairand equitable rent: Dinobundhoo v: Ram Dhone (3). i 
“But it must be’ remembered: that ever since ‘Regulation V of 1812 
zamiridars’i in , Permanently” settled. ‘districts have. -been' considered i 
competent to, grant: leases’ to raiyats at a. fixed rént for any term or 
dn perpetuity, and that since -then ‘such’ leases ' have, been binding i 


upon.. .the: grantors, their heirs and assigns thoügh not upom a pur-- 


| chaser. under. a a sale for arrears revenue : sur Ghose Y. Hills (4). 


meee lied. 1 d. R. E Calc 735- A 731). : à 3 pi p e i 
^ (ay a8;8) L L. R. as Cale: 744 7 a 
(3) (1568: 9 W. R 522. (4) 864) W. R. r. :B Rule 138 S3 tt 
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Presumably while’ such a lease was in force’ the fair and equi- 
table rent would have been the rent payable under.the lease:. The; 
fact, therefore, that under the "Tenancy Act raiyats who hold.at-fixedt 
rates but not under tenancies , dating from 1793 are included;in.the; 
definition of raiyats holding at fixéd rates seems to furnish no ‘reasoin 
why such raiyats should be excluded from the benefit of sections:20: 
and 21. Here again. there are raiyati tenancies created after : 1793: the: 
holders of which are entitled to rights of occupancy acquired-undéb” 
Act X and préserved by section ‘xg of the ee Act Lab 
Charan Saha v.. Hamid Al(1. >. im 2 fel 
'Suppose this case, a raiyat holds land in a viliage as a séttled: 
raiyat with the right of occupahcy. He surrenders the land and! 
takes-other land in: exchange as a raiyat ata fixed rate.. Is’ he’ to 
lose the right - ‘of occupancy which he would otherwise have in the! 
land taken in exchange ? a3 sahih 


‘Having referred to the repealed Act X of 1859 1 should. p 
explain that T quite appreciate that the’ right of occupancy is a 
creature of statute and that at the’ present time the solution "of an any 
question as regards the scope or incidents of that right must be, 
sought within the four corners of the Bengal Tenancy Act. : But 
where that Act ‘speaks with an uncertain or ambigüous voice, T. 
appreliend that resort may be had to the previous history of the, 


subject for light and guidance i in construing its provisions. EN 
If Act X of. 1859 . has been repealed, Act XI of that year. (the; 
Bengal Land Revenue Sales Act) i is still in.force and questions. haye., 
arisen in regard to the meaning . of the proviso to section 37. ..One, 
at least of these questions is germane to the present discussion, and 
some reference to the section must therefore be made. „Under, 
section 37 a purchaser of an estate ‘sold for arrears of land-revenue, 
acquires it free from all incumbrances with, certain exceptions and. 
subject to the proviso which , protects from ejectment “any raiyat, 
having a right of occupancy at a fixed rent or at. a rent assessable.; 
according to fixed rules under the laws in force”, The proviso,goes., 
on to say that the purchaser is not “to enhance the rent of any such. 
raiyat otherwise than in the manner , prescribed by. such laws,.or., 
otherwise than the former proprietor,. irrespectively of all engage, 
ments made since | the, time of settlement, may. have heen entitled to. 
do.” ` ` SE E at le 


The language of the proviso seems to reflect the provisions con, 
tained in sections 3. to 6 of Act X of 1859. All raiyats having a, right 


(1) (1917) 27 C. Lc]. 284. i E NM 


ga 


NAN . . 
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of'occupancy under.that Act were protected from ejectment. "Where 
the:frent of a -holding had not been changed since 1793, it was 
protected ‘from enhancement but tlie rent of occupancy rajyats in- 
cluding occupancy raiyats! at a fixed rate holding under “ engage- 

~ ments made since the time’ of settlement" became liable to enhance- 
ment under the laws. in force irrespective of those engagements. 
That result was also. consistent’ with the state of things brought 
about by. Regulation: V of:1812.referred to above, — '' : 

No difficulty occurred till Act X was “ repealed and the Bengal 
Tenancy Act was passed, ‘The proviso had then to be construed 
with reference to the, provisions of the, latter Act. : 

a It was, held in Sarat Chandra's, case (1) to which I. have eT 
referred, that, the. right of occupancy mentioned in the proviso must 
now be equated with the right of occupancy’ defined in the Tenancy 
Act. , (See per Mitra, J., at page 731 and per Geidt, J. at page 736). 
‘there: are not two rights of occupancy, one created by Act X and 
a separate and different right created by the Tenancy Act, The 


‘fenancy’ Act enlarges the mode of acquisition but it is in part a. 


consolidating Act and the right when acquired is identical with the 
right of occupancy created by Act X. Mitra and Geidt, J.J., there- 
fore‘held that the ordinary occupancy raiyat was entitled under the 
proviso to protection for all the lands hell by him asa settled 
raiyat. The decision is ‘an interpreiation with reference to the Te- 
nancy ‘Act of the words “ any raiyat having a right of occupancy at à 
rérit assessable according to fixed rules under the laws in force ” and 
is‘now accepted law. é h i 

l^"fhe more difficult question remained as to the meaning with 
réfetence to the Tenancy Act of the words any: raiyat having a right 
of occupancy at a- ‘fixed rate," 

UPAs-T said at ‘the outset; personally I am tempted to hold that 
evérytaiyat at a-fixel'rate has a right of occupancy as’ an incident 
of ‘his’ status, however thé status be’ acquired: But if that is inad- 
níissible, the-reasonablé conclusidn seems to me to be this, that the 
words now include every’ raiyat ata fixed rate who apart from his 

_ Stítus'as such’ possesses :or has acquired a right of occupancy. That 
woul@include every settled ‘raiyat of a’ -village who in’ respect of the 
holding in connection with which the question arises is a raiyat at 


a fixed rate. Such a raiyat would be protected from ejectment but. 


might be liable under the laws in force to enhancement of rent on 


tlié'ground that he holds “ under an engagement- mede since the 
time of settlement.” 2^ 


(1) (1904) I. Le R. 31 Calc. 725. 
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“Thee concession: ito. which} roferred-earlier: in. this Tadgmétit—that. ; ee 
an, ;occupancy, iyat, who, beca ied” ajraiyat at a fixed-rate hagasright: : 
of. occupäncy- prptected; by ‘clause (d)iof. sectionrx6o of the Tenancy. ` 


Act—was probably, made in view: fs, the. . terms of the proviso to'sec:. 
tion. T. The argiiment ds tha£.. ‘an’. ordinary occupancy. aiyat who: 
acquires | thé status. of à raiyat at- 2 fixed. rate ;does, not lose. his right 
„of occupancy. “because there is nò, merger, and that. his. right,of oc- 


` cupancy is :therefóre; protected, . both: by. clause’ (d). ‘Of: ection "6d. 


and, by the proviso to section 37«: In mysopinion,.. however, . for. the. 
_ reason already s stated, itis ebo ali to stop at Any. such half, way 
Bo NE y d MD LE hermes 
The quéstiont whether a raiyat, ata fixed? fate. whose “nane 'be- 
gan after cie Bengal Tenancy Act’ canie intó force: and has" lastédifor 
a twelve years of more ‘has or ‘has’ not a right - of oGcüpanicy : "which: ds" 
” grütécted by the” proviso to séction 37 is in. substance . ish ‘the: 
same as the- -question which-ariseś ‘in the present case, ' whether "Such 


f riiyabhas aight of occupahcy piotected" by clàuse (d of '$ (geo tion 


| 160. Both: ‘questions: 'depeni'on ‘the further ‘question’ _whethép stich 


a raiyat cin órcinnot becone~@ setiled raiyat of thè - village: within’ 


pe meaning: of sections zo-and 2t of the Tengacy Act. P ud 


“Tt ‘will be appatent fron what T have said ‘that Lam ‘disposed do; 
] answer this last! question in the affirmative. ` "The cases- „haye. already ` ` 


beén referred to by 'the learned Chief. ‘Justice’ and i in my” opinign | - 


there is no authority which. precludes, mé from’ g ving effect, to the i 


view which I have: Aa PW Sy eer ease a 


Mookerjee, E “in Bhat Nath poo y. Manmatha. Nath Mitra (x = 


‘Those observations are entitled to great respect” and “naturally: 


make" me. mitch more. doubtful as to „the correctness, -of my :own-view . 


than, I should ‘otherwise have. been. , The case however: was actually 
decided on another; ground | and for, the present purpose therefGre»is 
not conclusivé. - "Second Appeal No. 847. of 1913 decided “on'i26th 


May, 191 5, turned | on “the proviso to "section 37 of ‘Act; XI of/1859* 
and the, case does not appear to dave. been presented. in. argument - 


to the learned. Judges. on the lines on which: the _present . case: “has 


been presented. to us. ao kee a ah (fe EM 
In. the result. I agree. that the appéal should be allowed: M. nx 

A; TI M: Ramee BE MAD ep “hen oe o Appen illie 
ni 24 ee ae AC 


ceras) CL]. sse w. N. 1025. : E Los OD 
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" APPEAL- FROM ORIGINAL CIV. 


aon, ‘Sir Asutosh Mookerjee, Knight, Acting ‘Chief, Justice, f : 


Vra 5 and Sir Ernest Edward Fletcher, Knight, e je. e ow 
Ed RE S | HURMUKBROY RAM CHUNDER - "cmt. 
THE JAPAN COTTON TRADING CO: LD* e =- Mais 


; Mis 
dard -Bad not separable from good—Arbitrators making award' on grounds, Fune, t4, 15: 
E some of-which are:bad-—Ne proof that sebi atas "aded. PUn on 
po grounds within their jurisdiction. ; im 
Br the bad i is not separable from the good,- “the whole is. bad. Sn by os 
An award made by arbitrators on grounds some of which did, while the others 
‘did not, justify the exercise of their jurisdiction, and the. Court cannot hold with 
‘certainty'that the arbitrators’ acted exclusively on grounds within their jurisdiction, 
at the-award i is null and void: Se said y. _Skipuorth (1) and other cases referred: to. 


; Appeal by, the-Opposite Party: ji Eae c 


"ue 


Applicátion by the Respondent to'set- aside an — made by 

thre! -Bengal Chamber of Commerce Arbitration Tribunal. 
aoe material mots appear from the era of’ LE: A. 
Kon Te ae. 

,*-cAn award was made "by the Bengal Chamber of Commerce Ar- 
. bitration' "T'tibunsl'on the 18th “July, : 1919. An application. was made 
by ‘the respondent to- set aside’ that ‘award.- Mr. Justice Greaves 

KK directed the oe to be aken off the as a the following judg- 
: Geht: Xe y 3 M 

Greaves, J.—In diss case thé terms ‘of siibmission to the Bengal March, 8. 

Chamber of Commerce wereas follows :—'"That the goods are.not AS 
in terms of the contract and are not' covered thereby; all these 
goods'and'similar.goods were originally sold by the importing firm 
to Sukdeo Ramprosad their banian firm. ` After such sale how can. 

tlie'importing firm sell these goods to other parties treating süch 

‘goods: as the ‘property, ‘of the, importing’ firm. Contract shipment 

. not/proved and it is'not proved that the quantity of goods : sold ‘here 
adek purchased: and provided for in Japan: ‘others are’ in the 

statement Here-under.” It seems to me having. regard to the: terms 

ofthe referenée set forth in the document to which. I have just 
referred-and the other materials which were before thé’ Arbitration 

Tribunal of the Bengal Chamber‘of Coramerce ‘that the matters in 

dispute ‘did not fallwithin the arbitration clause contained in the. 


". "Appeal fn Original Order No. 47 of 1930, again ‘an order of Mr. 
justice Greaves, dated. the $th Marêh/ 1920. Poo E 


ri 
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contract. Accoräing ; stor the, : ‘cOistinigtion’: T have biti upon” ‘the 
clause in ‘the judgnients, delivered by me with regard. to Award, Ñ E^ 
150, 15i and do T think" ‘that my constriction of ` contiatt. dud 
stated governs this" casé and that this’ case” must’ étand or fall “by hát 
judgment. In the! fe&ult ‘the’ application: igueceeds.’ T deviate’ ‘the ie 
‘award to be null and void, and I diréct it to ‘be taken off the ate 
and also diréct Mr. ' Mazümdi?s : ‘client to' pay "he -cbsts Of: thig 

Application. -i ku Um RE ea EAT AL aol D. 


; Against - this: Seeks the: Opposite xcd dod tsa “applitation 


| appeiled 2 en pe c 

| fir. Chair and Afr. M N. Bose” tdi the Appella. a 
PA A. Pa Chaudhry’ for me ‘Respondents, 3 BE zu leue! f 

a ‘thé -jüdgments: ‘of the Court were as follows $e -0 o (7/4, 00: 


 Mookeij a * C. J.— This i is ah appeal from a signa "Of" ME 
Justice Greaves, i in which be has - held; on ‘ant’ application by” {Be 


. _Tespondents, Y that.’ thé award made, against. them, by.;the, Béngdl. 


ab. 
Chainber of. Copiinerce Arbitration" ‘Tribunal on hie, 18th July; gig ' 
at the instance óf the ‘appellant, is is null. and ;void.. The _ Dita 


UNES IR, "ue 


_ between the parties was made on the rst August 1918 for the; 


. of Sag, bales. of ; sheeting, No. 13845; 36%.by 38.yards at, R5.: pue 


per.piece.; ‘shipment November and, December’ 1918, delivery: ‘within . 
6o. days from the date of. E Mp months’, ate: "Ship: 
ment accepted." adr oN aw edi Paes otg E. rs 
The contract contained an arbitration Bates im these terms’: 
Any dispute asto. damage, | difference, - „inferiority, Shorty -quaritity 
Or measure or defect. « ‘or amount. of allowance, to. be: referred, « at . 
seller's optiqns to the, Bengal Chamber of Corimerce or, other, Abi 
Aration ` Tribunal, as specified thereunder.” The, question of -thé 
ime scope of. this, clause, came, ap for consideration, by this. ‘Couri 
inthe « case óf Chandanmull Goneshinull v. , Nippon Munkavi’, Ah te 
shahi; Kaisha: (r) ‘) We were. thén, disposed to hold. that, Mri justis 
Greaves dad |placed an unduly narrow construction ; : upon ; the, A ai 
tration Clausé, es écially.as to the meaning ¢ of ithe words ‘dilfetenic? 
and ‘inferiority.’ „In that case, ‘however, it transpired that iiie had 
beén no dispute: ‘between the parties such. as would entitle one of: 
them to invoke | 'the;, aid of, the arbitration: clause. Tir the’ "case 
before jus, the buyer appellant had,the matter, referred, ‘to arbitration; | 
and his grounds:of; coniplaint- were. stated i in these;terms, : “fi "That. the 
. goods are not in terms of! the contract and are not covered thereby. 
All these goods and similar goods. were - originally sold.by: the: im 


t1) {1920} ^ e. O. No. 92 of 1919, beard on 17th- February, 1529s! (ox! 


D 
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porting . firm * to’ “Suktleo ; a Riiprosad - (their ybanians’ <firm) : after Civir. 
Such. salé, how can the importing firm sell fhese ‘goods to l 1930., 
ther, “parties! treating - ‘such * goods , as the" property: 'of the: Hurmukhroy 


importing.firm ? Correct „shipments ‘are!{not’ proved. and it is not A Um 
proved that the. quantity of goods sold . here, shad (been. purchased The Japan, Cotton 
and pi provided for i in Japan, others are, in the statement hereunder,” Hookeri, d C.F. 
deis plain. that some of these grounds af. complaint do fall within gue p d 
the scope of the arbitration clause ;' í bütit is “equally clear that the l 
' other: grounds are ‘beyond the scope ‘of the’ arbittation clause. Conse:^ 
quently, ‘the’ true, positión is ‘that ‘the appellant, ‘invoked’ the, Jaid” ‘of 
the arbitrators on grounds. some of which’ ‘did, while "he. “others did 
not, "Süstify the exercise | of their jurisdiction. When. „the , matter 
went before the arbitrators, they delivered an award, which set’ out 
the: grounds of complaint (as mentioned above) and, then’ ‘proceeded 
BL MENGE the decision: “We have carefully examined all, evi- 
dence] put before: “US: and ‘award . cancelment..of. contract, Messrs. 
the “Japan Cotton Tiading: :Co, Ltd." sellers; shall payto-Messrs, 
Hirmükhroy" Rani Caer, buyers, the costs of this arbitration: 
amounting to Rs. 12 $À^Itwil be observed that. the award does not. 
state either the, facts found by the. arbitrators or he grounds: for 
their decision. i is consequently jmpéssible. for "us “tO | "hold that 
the, award ‘proceeded, ‘solely „on those grounds which “entitled the’ 
arbitrators to exercise their, jurisdiction . under the, arbitration clause, 
and not on any of the grounds, which did not afford, a basis for the 
exercise of that jurisdiction. Indeed, the fact that the complaints: 
as, summarised by the appellant -are all set-out as a preface to the 
award, indicates, prima facie, that- the ‘award is‘ based on all the 
grounds. ‘In these" circumstances, when we cannot hold with çer- ' 
“dainty, t that the; arbitrators acted exclusively | on grounds withiri their 
jurisdiction, . we must apply the . principle that at the” bad i is "not 
separable from the good, the whole ‘is bad, ; and propounce.| the award, 
pull. and void : Shipworth v. Shipworth:. (1); Storke. v.. De 
pet (2); Buccleuch v. pau. Board. of. Works: ( 35 m 
Vp COE ^ 2: in f Sa. s A eet T e, 
nad Ehe 7 result is ‘that the "decree ' made by Mr. Justice’ arated is 
affirmed. and this appeal dismissed, with. costs. S ne » a 
. Fletcher, J.—I agree. . Ga aja tea: c 
wcll P. N. Sen: Attorney for the: Appellants. tg 
al Messrs. Pugh and. -Co$ Attorneys for the ,Respondents, ` 3 
Ate SM neum. i 5 : Appeal, disriisséd. 
"ap it) (2896) 9- Beav. 1354: n '(2) (737-8 Wiles 66; 5 25 so sn 
(3) (1870) L Res Ex«.221..— . (4) (1833) 2. C. Me nd R, 367.5 .- 
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— Before Sir Asutosh Mookerjee, Knight, Judge, and Mr wo, 


> 


NS - Justice Buckland. — c 0 eor 

z i xy dns 

|, BEPIN KRISHNA RAY AND, OTHERS <, usagi 
: v. * * A M dye 


Ke QU fp, 5 serah’ 


" JOGESHWAR "RAY AND OTRERS.* ] . 


Rectification Mortgage. deed — Misdescription — Specific, Relief Act (1 of 1877); 
See. 317 What lo be proved—Reformation—Mistake i in mortgage deed repro- 
duced in decrep, if can be rectified — Lis. pendens — Notice— Notice fo furchas- 

` erby, title deed —Orgl evidence, ddmissibility of — Negotiation, antecedent — 
` Decision of Churi, to rest on what=Unilateral mistake. i . eu 


The plaintiff “who seelis the assistance öf the Court urider section 3E of thé 
Specific Relief Act'for the rectification of ‘the written instiumeot must clearly 
ove that there was à prior complete agreement which according to ‘the comindn 
"intention was embodied/in writing, but ` by reason ‘of ; mistake. in. framing, the 
writing, this did not express or give affect to the agreement, Tha. mistake -Must 
be mutual, that is, a mistake reciprocal and , common to both parties. dn other 
words, each. must labour alike under, the same misconception in respect,/to 
the terms of the written instrument. " * oco aka 


In order to justify rectification there must bé proof of a common interition 
different from the expressed intention ‘and a common mistaken supposition;. 'that 
the intention is rightly expressed in the instrument zit matters not by "whom the 
actual Oversight” or! ertor was made: which caused the expression to be wrong; 


oad 


Where the defendant is'stiown to have, been aware not only that the'instru- 
nient did not express the real agreement but also that the. plaintiff was: ignorant 
of the diserepancy ‘pétwaen ‘the’ instrument ‘and the agreement, the case is: ong 
fm reformation’: Clark 3 y- Girdmard> (1) and other cases: pie. we es 

Where there. is unijateral 7 mistake, rectification i is refused. 

N there is a mut mistake i ina mostgage deed in the desciiption of DENE 
and the same mistake i is Teproduced i in the decree which is not resulted in .sale in 
execution thereof! eqiiity i may ko back ote the original transaction: and reform’ 
both the mortgage’ deed and the decree so as to make.them conform to the. inten- 
tion-of- the paities. concerned! jar : 

Misdetcription; of. property involved in a ‘itigation is | sufficient to: ander’ ‘the 
doctrine of lis pendens, applicable in the case ofa person having knowledge or 
notice of the, true state of things: Lokenath v, Achitananda (2). KA 

In the case ofa mortgage suit the lis pendens does not “terininate “it the 
security has been realised for’ the aatistdction of'the judgment debt : -Surjiram v. 


Barhamdeo (3? and other cases. č " E 


e Appeal from Original Decree No. 153, ror 1919, against “the decre” of ‘Babi 
Krishna Kumar Sen, Additional Subordinate: ' Judge of” Hooghly, . dated ‘the ard 
March, 1919. y n 1 us 

(1) (1877) 7 Ch. D. 9: 5. (2) (1915) 15 €. Le J. 39414. 7 su ote 


(3) (1905) 2 GL. Je 288. D. aes es Vi c ds dais ho Meg eon 


Vou. XXXIV] SGI: COURT, >o o 257 


The conception of notice was introduced inlaw and the rules concerning it Civil, 
were established from considerations of policy and “expediency based upon the dosis 
common experience of mankind. Notice, even when actual, is not necessarily v 
equivalent to knowledge ; but the same effects must be attributed to it which Bepin Krishna 
would naturally flow from knowledge. It is treated as a representative of, or Jogeh war: 
substitute for, actual knowledge, and is therefore in its essential nature inferior to — 
knowledge. 

Whenever a party has obtained-a full knowledge; although not in accordance 
with the rules which define the nature of notice and regulate the mode of its being 
given and received, there is no longer „any need of invoking the legal conception 
of notice ; the rules concerning it no longer apply ; the very fact .for which it is 
intended as a substitute has been more accurately accomplished in another 
manner, ^ 

If the party has in any way. obtained" the full knowledge, those same. results 
must necessarily and even in a higher degree, be attributed to it--the very sub- 
stance itself—which are, from motives of general policy, attributed to notice as 
its 3 representative and substitute. 


< Notice to a purchaser by his title papers in one transaction - vill not be n.tice ' 
to him in an independent subsequent, transaction, in which the instruments con- 
taining the recitals are not necessary to his title ; but that he is charged constructi- 
vely with notice, merely of that which affects the mucghase of the property in the 
chain of title of which the paper forms a necessary ‘Tink 

cx Oral evidence is admissible as to negotiations antecedent to the execution of the 
mortgage instrument, showing what was intended to be offered and accepted as 
security was a certain- ancestral share of the mortgagor in the original estate 
which at the time ofthe mortgage was part of the separate account: Balkishen 
v. Legge (1) and Jiwraj v. Normich Assurance Co. 2). . 

-ii The decision of the Court should rest, not upon suspicion but upon legal 
grounds established by-legal testimony: Mina Kumari v. , Bejoy, Singh (3) and 
Muhammad Mahbub Ali v. Bharatindu (4°. 


Appeal by Defendant No. 8. 
pe Suit for rettification of mortgage deed and for incidental relief. 


"The material facts appear from the judgment, 
ma Babus Dwarka Nath Chuckerbutty and’ ak Kinkar Chucker- 
Duity for the Appellants. 
s Babus Ram Chunder Mosumdar, Rupendra Kumar Mitter and 
' Mentnohan Bose for the Respondents. 
SACC o. q , “GAY. 
w \'Ehe jüdgnients of the Court were as AN : 
Mookerjee, J.—The subject matter of the litigation which has S'une, t4. 
culminated in this appeal is a share of an estate which bore Tauzi TT 


j (1) (1899): L. R. a7 L A. 58; I. L, R. aa All. 149 (158). 

` (a) (1905) 5 Bom. L. R. 853. RUM 
(3) (1916) L. R. E A. 723 LL. R ve nd 25 C. L. J. 508. 

n (4) (19)8) a3 C. We N. igar. f 
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No.. 93, on the revenue roll of the Collector of Hughli about. un 
middlé of thé last" céntury and was "held by two proprielols ‘Ram 


sundar Bose and Harachándra Bose." “The amount of révehue 
ginally ‘payable, was fixed at Rs. ' 2998-1- 10; this was subsequ 
reduced to Rs., 2971-1- 11, when ,part,of the estate was acquired for 


SA 


SMS D 


public purposes under the Land Acquisition Act. On the, 29th, 


September, ' 1864, u n an application ‘made’ under section 10 of Ac d 


ey 


Au 


XI 1859, the’ share | of Havichandya’ Bose ‘which amounted to 8! Eo 


16 gas.” ‘of thé “entire | estate (treten as 16 as.) | was fortaéd inte a a 
GS 
separate account and was described i in the 


JENG. 
.Ori- 


hooks of the  Calleetor ` 


as Tauzi No. 934" with proportionate amount of revenue payable, j 


fixed at-Rs. 1648-15- 5. 


‘| 
the matter briefly, before the separate account? had been ‘pened, 


RUTA 


Thenceforward. Tauzi No. 93 became , var 
is termed the residuary share and included only a 7'as. 4' ‘eds. share, 
of the original" estate’ which was vested in Ramsundar Bose;7: To put 


“Wader Sec. ro ‘of the ‘Revenue Sale‘ Iaw thé expression Touzi No: 93 ; 
would ‘be the fitting’ ‘description of thé entire estate; but since "he: 


4 De 
the opening of the separate account was sanctioned by the Collector, ] 


the term Tanzi No. 93. could be appropriately used to ‘specify s only, 


d' 


the. residuary, share 7, as. 4 gds.. of Ramsundar ‘Bose, while. the term, 
Tauzi No. 934, could be properly ised to designate only ‘the, asepi 
rated share, 8 as. 16 gds. of Harachandra Bose. . Iti is necessary to. 


mention : at. this stage. „that Harachandra Bose left four sons;: 
Chandra, Makhanlal, Benilal ‘and: Brajalal each of whom inherited: 
one-fourth of ‘his~ properties, that is, each took'a 2 as. 4 ‘gds. share, 
out of the 8 as. 46 gds. share which belonged to their father.’ ‘Tt also. 
transpires that these four brothets acquired’ from the representatives, 
of Ramsundar- Bose, Tanna. T3 gås. rka. 1 kri'share (out of the 1 as. uc 
4 gds. share), namely, Tanna, regdi tka, x kr. share by, a conveyance, 
dated roth September. 1862, an.8. eds, share by. another, conveyance. 
dated gth September, 1873, and a4 gds. share atan execution sale. i 
Each of the. four sons of Harachandra Bose thus. acquired, į in addi- i 
tion to his.ancestyal share 2: as. 4 gds. i in Tauzi, No.! 93A, .one; fourth 
of 1 anna 13 gds-. 1 Xa. I kr. “share, that j As, an 8 eds. tka 1. Xr. Share 
in, Tauzi No. 93. The shares thus vested i in Benilal Bose (the .fbird 


Tauzis mentioned, passed. 
Li 


T 


son of Harachandra Bese ) . in the two 
on his, death to his Son Ramchandra Bose, the predecessor, i in interest 
of the first seven; defendants in the, present litigation, We How... 


weg 


tyr" 


Kailas 


ANE C 


prg 


T 


res 


come to three transfers effected by Ramchandra Bose, which are of 


vital importance ‘if the- Hotgeminagon of the Tee in contioversy 
in this. suit. . : re 
On the 7th February; -1903 Ramchandrá Bose: executed in: tok 


D 


TRAN 


Qo ie s 


E PM 


' . ' 
WES XXXIV] - S “HIGH COURT... i“ 
ol Jagadiswar 1 "Ray, the: predeceisof in interest of the plaintiffs in the 
piesent litigation, a mortgage ‘bond. to secure 2 loan of Rs. 5999 ; ; the 
property : ‘hypothecated was described as his own sháre of- 2 884 gds, 


Vr, 


which "his father had: possessed in “Tauzi- No. “93”. It- will be 
observed that although’ the ‘share ' inherited by the- mortgagor from 
Hig father was originally ‘included in- ‘Tauzi No. 93 (which coniprised 
i the whole estate), at the date of the mortgige ‘that ‘Tauzi had ‘been 
broken | up’ into two fragments, namely, Tauzi. 'No.: :93 ‘A ‘(which was 
the: Separate. account and included the-ancestral: share of the mortga- 
go arid Tauzi No. 93 (the residuary estate which included: only tlie 
share ‘of, Ramchandra. Bose). Cqnsequently,! if what-was intended to 
Bé" mortgaged “was the ancestral 2 as. 4 ‘gds. share of the mortgagor, 
the description that it was a share’ of “Tauzi No. 93” (which, at- the 
daté of the transaction, had not the same connotation as it had prior 


: te the i opening of the- separate account) might well Jead to confusion i 


Sindee, | as vill, presently üppear,. this | „has been the Toot of the 
presen! "litigation. P 
MM hext document, executed by "Rábichandsa | Bose which de- 
serves attention isa conveyance dated the rith April, 1917 in favour 
ot B Bipin, Krishna Ray the eighth defendant in the present litigation. 
This deed of absolute Sale recites in ^ full the history of the estate 
No, 93 and explains how the separate account: Tauzi No, 934 wag 
cirved thereóut. and the residuary estate Tauzi No. . 93 was brought 
into" existence. “The document not "only ‘sets, out ‘the successive 
steps: whereby the vendor ‘had &cquired an "Interest. in both the 
Tawis,—in the fornier by right of inheritance and in the latter by 
right of ‘parchise,—but further mentions that on the agth April, 1868 
E pani, settlénient' was takét by Benilal Bose (one of the Tepresen- 
tatives of Harachandr ` Dose, the holder of the separate account 
Tauzi No. 93A) i in respect of x anna. i gd- 1 ka. 1 kr. share’ out of 
the 7 as. 4 güs. -share which. constituted: the aesidüary estate ; | this 
: Lease | though taken i in'the name-of” Benilal" Bose,. ‘was apparently for 
fife" Benes ‘of: himself iand his “three brothers. - The déed finally 
recites | two "ibcumbrances : created by the . vendor; namely, first, a 
ditbpie on sthortgage tto. Jagadiswar’ Ray of: the 2 as. 4 gds. share in- 
Kétited . by him from his father ‘and comprised i in Tauzi No. 93 A, 
and, ‘secondly, a. Conditional mortgage - dated 14th . November rgog 
in favour-of J. .F. Düncan of Calcutta, With respect: to. san8 gds. 1 ka. 
P "kr. share’ ofthis zemindary ititerest and” 5 gds. 1 ka. kr. share of 
“his patni interest; these, as we have secn,~were compiised’ in tlie 
residuary estate Tauzi-No.-93. The conveyance, after these récitals 
próceeds- finally to transfer-to the purchaser, for a consideration of 
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Rs. 1000, thé-zemindari right in 8 gds.:1'ka. r kr. share of the original: 
Tauzi No. 93, deducting the 2 as. 4 gds. share out of the 8 as.'16.gds/:- 
share of Tauzi No. 93A, and the patni right in the 5 gds. x ka. r kr." 
share, together witha 2 as. 17 gds. 2 ka. 2 kr. share in certain resumed" 
chaukidari chakran (service) lands. ` It. is plain from the elaborate" 
recitals in this document that the vendor did not keep back fromthe! 
purchaser any relevant information relating to the History of the title" 
to the estate' conveyed by him, and the purchaser was apprised how : 


the original Tauzi No. 93 had been broken up into.separate account, 


Tauzi No. 93A, (which -was subject to the mortgage in favour of. 
Jagadiswar Ray) and the residuary estate Tauzi No. 93 which was; 
transferred in parl to the purchdser, subject to the patni lease in‘ 
favour of Benilal Bose and the mortgage in favour of Duncan. ' 


The third document executed by Ramchandra Bose which 1e. 
Quires examination is a conveyance dated 19th September, 1914, 
in favour of Bipin Krishna Ray the eighth defendant in this suit 
and the transferee under- the conveyance dated irth April, . 1911. 
whose provisions we haye just analysed. This ` ‘second. conveyance . 
purported to transfer the 2 as 4 gds share inherited. by the vendor. 
from his father and included i in the separate account recorded, : a. ; 
Tauzi No. 93 A comprising the 82s 16 gds share originally held, by. 
Harachanéra Bose (the grandfather of the vendor). The considera, 
tion was stated to be Rs. 5000 and the vendor declared that he had, 
not encumbered the subject matter of the sale by mortgage or, 
otherwise. This is remarkable i in view of thé’ statement in the pre- 
vious conveyance of the 11th April, 1911 that this ancestral share, 
of 2 as. 4 gds. had been mortgaged with Jagadiswar Ray. We shall, 
now proceed to describe the succession of events, which have, 
brought the contesting partigs into Court. } PIN S 


On the 13th August, 1909, the executors to the estate of Jaga“ 
diswar Ray (who had taken the..mortgage of the 7th February, 1963)” 
instituted a suit against the mortgagor Ramchandra Bose tor Brioroe 
thesecurity. "The original mortgage bond was filed along. witli''thé ` 
plaint and in a schedulé thereto the properties hypothecated were 
described as appertaining to lot Srirampore “bearing ‘Tauzi ‘Noi! 
93 3 of the x6-as, share thereof defendant's own share is a as. 4.gds.^ 
and the proportionate annual revenue Rs. 412 for the said a as. 4" 
gds. share is'payable into the Collectorate”, as the annual revenué of ' 
the said mahal is Rs. 2972-1-10; payable into the Collectorate. of* 
Hughli. The suit was not defended, and‘ on the 16th December, ' 


- 1909 the usual mortgage decree was made, directing the sale of the - 
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mortgage properties; the description copied from the mortgage 
deed and inserted in the schedule to the plaint was reproduced in 
the schedule to the decree. The decree-holders applied in due 
course for execution of the mortgage decree, the sale proclamation 
was;issued and the bid of Rs. yooo offered by the decree-holders 
< was:accepted on the 18th September, 1911. At that stage, the decree- 


holders appear to have discovered that the property sold had been, 


described in the sale proclamation as Tauzi No. 93 and they seem 
to-have apprehended that this might lead to future dispute as to 


what. had actually been sold. They did not accordingly deposit. 
the poundage fee and applied to the Court to resell the mortgage 


property after a fresh sale proclamation had been duly published. 
The petition embodied the following prayer : 

** Be it declared that the property which had been mortgaged 
by the judgment-debtor was a 2 as. 4 gds. share of Tauzi No. 93 


of the Collectorate of this District and the judgment-debtor having | 


opened a seperate account, the said 2 as. 4 gds. share is now inclu- 
ded within Tauzi No. 93A. For this, the above 2 as4 gds share 
of Tauzi No. 93A belonging to the judggent-debtor is liable to 
be sold’ by auction for the mortgage debt. The decree-holders 
piay that the sale proclamation to that effect may be published ” 
On the 27th October, 1911, the judgment-debtor lodged his objec- 
tion against the issue of a fresh sale proclamation in an amended 
form and urged that as Tauzi No. 93A had been formed, not after 
büt before the mortgage, the proposed amendment would be 
contrary to the terms of the mortgage decree which was in exact 
conformity with the mortgage deed, whereby the mortgagor had 
hypothecated, not his interest in Tauzi No. 93 A but only such 
interest as he possessed at the time of the transaction in the resi- 
duàry estate Tauzi No. 93. On the 3rd Fébruary, 1912, the 
matter came up for consideration before the execution Court. 
Meanwhile, the mortgagor had, as we have already seen, executed 
in favour of Bipin Krishna Ray the conveyance of roth September, 
191 1, which purported to transfer to him the 2 as. 4 gds, share of the 
vendor in Tauzi No. 93A described as free from, encumbrances. 
Bepin Krishna Ray accordingly intervened in the execution proceed- 
~ings-; he contended that his position could not be prejudiced by a 
summary order for amendment of the decree and the sale proclama- 
tion, and claimed the protection accorded to a dona jide purchaser 
for value without notice. The execution Court held that the remedy 
of the decree-holders was to obtain a rectification of the mortgage 
instrument and of the mortgage decree and that an amended sale 
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proclamation. could . not be. ae ‘until, such rectification, jhad, 
been, ‘made. . The. result was. that, on. the 3rd February, 1912, the, i 
Subordinate.. Judge , dismissed the, application , for, sale, of 2,83. 4. 
gds. share i in Tauzi No. -93 A on, ‘the basis of an ' amended Sale 9, 
proclamation. On the a7th_ February, | 1914. “the executors to, the,” 
estate of the mortgagee, instituted ‘the present , suit for, rectification. 


of the mortgage dated ath. February, 1903, and, for incidental reljels, 2. 


eme o4 fr 


f ‘The first seyen | defendants were the representatives of the mortgagor 


Ramchandra Bose, who “had died i in the interval | in the early. part of 
the. Year i 1913, and the eighth ‘defendani was, Bepin Krishna Ray, who. 
had taken a conveyance, from, the mortgagor’ on-the 19th September, 
191 1. The representatives of the*mortgagor did not, enter appear 
ance and the claim was coritested, by the eighth . defendant . alone: : 
The nature, gf the objections” raised, by ‘him are indicated in. nee 
issues, which, were franied į in the, following terms: o, a> ' 


i d Ts the suit ‘maintainable in its present. form „and habe the 


plaintiffs a any. c cause of action for the-suit ? | te ty i 
ue Is the guit within timè ? SON mc s 
"m y»? 1 
.Is the suit. bad for misjoinder of ‘parties and causes of PEN 
vat 3; ] sv bait 


as well as non-joinder of necessary party , 2C - 


4. Are the plaintiffs estopped. from asserting any- Tier ọn dini 


ry ost 

No. 932. —" i 
Ss Was the purchase. by. defendant No,8 dona Jide -àn id E 
valuable consideration „and are, "the ,plajntiffs estopped from. aes 
` Panl 

tioning | the validity, of his purchase 2. 

, 6. ‘Wa, the mortgage of the, 24th Magh 1 309 legally. exei? 

and, for valuable consideration and was Tauzi No. 93A mort; ed 


or intended to. "be. mortgaged by, the said deed ? and was the defend’ 
ant No, 38 aware of. the said mortgage ? tog rex ; 2N 


D 


D Has ‘the plaintiffs lien been merged in the mortgage. deed 
and has the lien been extinguished, by the sale i in execution of. that 


decree ?. , . ny - 2 


Bade 


Be: , Can the alent get a. d pese for, rectification, a5. piiyed 


(n7 tatan 


bri. - tae "AS R 
(9. "What. elie. i. any, arg. the plaintiffs entitled to > imi " 
The: Subordinate Judge who, tried the case in ‘the first ins pug tante. 

Tou 


dismissed , the, suit. As “basted. „by. limitation. and. “did not 6k- 
press an, opinion upon, the~ merits. ,. Upon appeal to ‘this, Court 


` Fletcher, And Huda JT. held that. as the question. of limitation: was” 


not apparente 'on the face of the record; the case should go. to, "Eris 
on all the issues that had been framed. in the. suit between thé pis 
ties, "The appeal was s accordingly allowed and the case was, remanded 
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for" ‘Yeconisiderstion. The Subordinate, Judge. has, now held that 


thé z'as, 4 gds: share of Ramchandra. ‘Bose which at the date of the 


mortgage: transaction was comprised, in “Tauzi No. 93A was i 
rely intended to be mortgaged ; and that the ‘contesting defend. 
ant’ was, not à bona Jide purchaser of that ‘share for value without i 
nitive, In this view, the Subordinate Judge has decreed ‘the claim , 
if the following terms : T 

ics Ti is declared that the 2 as. 4- gds. share in ike mouzas ‘Ni. 
SËrampur, Gangarambati and. ‘Habra’ in lot Serampur comprised . 
in Tauzi No. 93À of the Hughli Collectorate owned. ‘by ,the deceas-.. 
èd ‘Ramchandra Bose was charged, with the principal and interest , 
on r fhe mortgage, bond dated 24th Magh. 1309 and that the descrip- ; 
tion ‘of the property in the bond was erroneous and the property | 
really intended to be mortgaged by it was the said share in Tauzi, 
No. 934 ; 
1909 be rectified accordingly.” — 

The contesting. defendant has on the present rey assailed the 
decision of the Subordinate , Judge as erroneous. both .on the facts 
and ‘the law. On his behalf, we have been pressed to hold that. 
there i is no satisfactory evidence to show. that what was intended to 
be hypothecated by the mortgagor and to be accepted as Security 
by, the mortgagee was the 2 as. 4 gds. share held by the borrower, 
Ramchandra, Bose in the separate account Tauzi No,. 93A. It has. 


‘farther been urged in support of the appeal that even if the alleged , 
contract be, established, the mortgage instrument cannot be rectified , 


at this stage, after the security had merged in the: decree, and the 
property “had passed into the hands of a stranger who claimed to 
hold it as a Zona. fide purcháser for value without notice;, The prim. 
ciples to be borne in mind in the determination of the, questions. 


| thus "raised are set out in section 31 of the Specific. Relief Act ; 


kk When, through fraud or a mutual mistake of the parties, a'con-. 
tract. or other instrument in writing, does. not truly express _ their in- 
tention, either party, or his representative in ; interest, may, institute., 
a suit to have. the instrument ‘rectified ; and if the Court find it. 
clearly proved that there has beén fraud or mistake in framing the. 
instrument, and ascertain the real intention of the}-parties in exe, 
cuting the same,. the Court may in its discretion, rectify the instru- . 
ment so,,as.to..express that intention, so far as this can be done ; 


without: prejudice to rights sites by. third persons in . good faith, 


and for value.” MT 
M “The, first point, for, consideration is, whether through, a saban 
mistake of the parties the mortgage instrument in this case . “does. not 


the mortgage bond and the. decree in &uit No. 103 Of, 
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truly express their intention ; in other words, the plaintiffs who: seek 
the assistance of the Court for the rectification of the written ins 
strument must clearly prove that there-was a prior complete agree, 
ment which according to the common intention was embodied inr 
writing, but by reason of mistake in framing the writing, this did-not, 
express or give effect to the agreement. As James, V...C, tersely; 
expressed the substance of the matter in Mackenste v. Coulson (EX 
4 Courts of Equity do not rectify contracts, they may and do rectify: 
instruments purporting to have been made in pursuance of the, 
terms of contracts. " To the same effect are the observations. of 
Chelmsford L.C. in Fowler v. Fowler (2): " The power which,the; 
Court possesses of reforming written agreements where there has 
been an omission or insertion of stipulations contrary to the inten; 
tion of the parties and under a mutual mistake, is one which hap 
ebeen frequently and most usefully exercised. But it ıs also one. 
which should be used with extreme care and caution. To substitute, 
a new agreement for one which the. parties have deliberately sub; 
scribed ought only to be permitted upon evidence ofa different in;, 
tention of the clearest and most satisfactory description. Lord Thur: 
low's language i is very strong ‘on this subject; he says, "the evi: 
dence which goes to prove, that the words taken down in writing 
were contrary ‘to the concurrent intention of all parties must, be. 
strong, irrefrigable evidence ;" Lady Shelburne v. Lord Imi 
quin (3) And this expression of Lord Thurlow is mentioned, by 
Lord Eldoni in: Marquis of Townshend v. Stangroom (4) without 
disapprobation. If, however, Lord Thurlow used the word '5irre- 
fragable.”, in its ‘ordinary meaning, ' to describe evidence, which can; 
not be refuted or overthrown, his- language would require some quali; 
fication ; but it is probable that he: ‘Only meant that the mistake myst 
be proved by something more than the highest degree of probablity, 
and that it must be’ such as to leave no fair and reasonable doubt 
upon the mind that.the deed does not embody the final intention 
of the parties.: It is clear that a person who seeks. to rectify a deed 
upon the ground of mistake must be required to establish in the 
clearest and most satisfactory mannér, that the alleged intention tq 
which he desires it-to be made conformable -continued concurrently 
in the minds ofall’ parties down to the time of its execution, and 
also must be-able to'shew exactly- and precisely the form to- -which 
the deed ought to be- brought.. For- there isa material difference. 


between setting aside an instrument and rectifying it on -the ground ` 


- (2) (1869) L. R: 8 Eq 368: © |< |” ta) (1859) 4 DeG. and J..250 (164). 
--(3) (0784) 1 Br. Ch. Ca. 388 (342). - -- (4) (1801) 6 Ves. 344.” - 
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of mistake. In the latter case, ‘you can only act - upon the mutual 


science intention of all parties for whom the Court ' is vir- 
tually’ making a new written agreement.” The true position then is 
that?in:évery case where rectification is sought, it must clearly and 
satisfactorily, appeat that the precise terms of the contract had been 
, Orally agreed upon and that the writing afterwards signed failed to 
bē, as it was intended, an execution of ‘such previous agreement, 
büton the contrary expressed a different contract. Tested from 
this point of view, the case for the plaintiffs is abundantly made 
óüt:: ' In the first place, there is reliable' oral evidence ofthe nego- 
tidtions antecedent to the execution of the mortgage instrument, 
which: ‘shows that what was intended to be offered and accepted 
as Security ‘was the 2 as. 4 gds. ancestral share of the mortgagor in 
thie original estate Tauzi No. 93 which at the time’ of the mortgage 
Was part of the separate account Tauzi No. 93A ; oral evidence was” 
plainly admissible for this purpose ; Bavhishen v. Legge (1); Jiwraj 
vi Norwich’ Assurance Co. | (2). In the second place, we have the 
admission of the mortgagor in the conveyance executed by him on 

f the rath April, rgrt, that he had mortgaged to Jagadiswa£ Roy the 
' zas, 4 gds. share obtained by him from his father in Taüzi ‘No. 93A. 
In the third place, the surrounding circumstances~point to the same 
conclusion. : At the date of the mortgage, the mortgagor did not 
-possess a 2 as. 4 ' gds. share i in what was then Tauzi No. 93, that is, the 
residuaty: éstate. To'hold that, notwithstanding this circumstance, he 
professed to hypothecate a skare in excess of what he owned in fact, 
would be to attribute to him a design to defraud the mortgagee ; there 
isino indication that he harboured such intention ; on the other hand 
thé subsequent admission contained in the conveyance of the rrth 


April, igri, militates against a possible theory of fraud. Conse- ' 


quently, ‘if we look. at'the surrounding circumstances existing 
when the contract was entered into, thesituation of the parties, 
the-subject matter of the contract, the provisions and expressions of 
the instrument, and if further, ‘we call in aid the acts done under 
thé instrument, and contemporaneous writings made ‘between the 
parties: near or subsequent to the time when the dead was executed, 
We'cannot but comè to the conclusion that the evidencë is clear and 
cotivincing that the mortgage instrument "does not correctly des- 
cribe the property . which’: the ‘mortgagor ‘and mortgagee agreed 
should be given and accepted ` as security. ‘Here then is an ins- 
tance, not of mistake as to the identity of the ' property itself, but of 

et) (1899) LR. a7 i. A. 58: 3 1. L. R. 22 All. 149 (158). 

(a) (1905) 5 Bom. IL. R. 853. 
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& misdescription of it in the written instrument, This, is precisely 
the class of cases where reformation i is decreed, provided thé inis- 
take was mutual : Walden v. Skinner (1) ; Adams v. Henderson (a), 


and ‘examples £ are by no means Tare where correction has been mide d 


in the description of the premises in deeds, mortgages, conveyancds, 
particularly mistakes in the nuinber ‘of the township, section, lot, 
block, boundary line, or street. "That the mistake was mutual’ in. 
this case cannót we think be seriously disputed. Both parties, as’ 
is. amply, clear on the evidence, had the common intention “that thé 
2 aS. 4 gds. sharé of the mortgagor inherited by ‘him from his father 
should be hypothecated. That ‘share, at the time of the transaction, | 
was included in ‘Tauzi No. 934, and not in Tauzi No. 93. The 
writer of the deed, however, described it as inclüded i in Tauzi No. 
93: There isno direct evidence to show how this error , was 
brought ahout. por is it necessary to indulge in speculation on that 
poit The only question is, whether, the mistake was mutual, that’ 
is & mistake. reciprocal and common to both parties, in other 
words, whether each alike laboured under the same misconception’ 
in respectito the terms of the w ritfen instrument, To put the mattér 
concisely, | “a there a common intention different from the expressed 
intention and ‘a. common mistaken supposition that it was rightly 
expressed. The answer must be in the affirmative ; for this, 1t is not 
necessary to hold thàt a mutual mistake of the agents of the parties | 
is always necessarily a mistake of the parties ; but undoubtedly it 


' would be in the case where the error was committed by a writer who 


acted as common agent of both parties in drafting the instrument. 
'The essence of the matter is.that mutuality of mistake might arise 
from the fact that the mistake was made by a writer who acted as 
mutual, agent of" "both parties in reducing the contract to the 
form of a written instrument. Wheie there is unilateral mistake, 
rectification is. refused on the ground that if the Court were to 
reform the writing to make it accord, with the intent of one party 
only to the agreement, who averred and proved that he signed it, 

as it was written, by mistake, when it ‘exactly expressed the agree~ 
ment as understood by the other party, the writing when so altered 
would be just. as far from expressing the agreement of the parties 
as it was before, and the Court would, have been engaged i in what 
would be a singular task for a Court of equity to undertake, namely, . 
doing right to one party at the | expense of a precisely equal wrong 
to the other. ` No such consideration obviously, arises in cases of 
the type now Before ús, for it cannot be. urged here that in erating 

(1) (1880) 101 U. S. 577. '(2) (807) 168 U, 8: 573» x A 


) 
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relief io, the pleintff. on the ground off his, mistake, the ‘Court would 
be ‘imposing upon the: other party the; erroneous joonception , of bis 
opponent, . It-may f further be added “that if the “theoty } be adopted 
that the mistake was, brought . about deliberately by the mortgagor, 
his conduct might | be. deemed « fraudulent, so that on establishment 
of fraud the mortgagee might claim, rectification, mistake or no 
i mistake, Consequently, where the defendant is showp. to have been, 
qare; not only. that.the instrument did not express the real agree- 
ment but also that the plaintiff. was „ignorant of. the’ ‘discrepancy, 
between the instrument and, the agreement, the case is clearly one 
for reformation.: Clark,v. Girdwood (1); Loresy, v. „Smith (2); Corley 

Y, Stafford (3); Tucker, v. Bennett, ( 4) . There is thus no , escape 
from. the-conglusion. that. the, circumstances of the case before us 


attract, the operation - -of- the rule, that. in order to justify, rectifica- 
tion-there.must be proof of, a common . “intention different from the 
expressed intention and a common, ‘mistaken supposition that. the 
intention. is | rightly expressed i in the instrument ; ;it matters not by 
whom, the actual oversight or, error, was | made. which caused the 
expression to be wrong, , . ` e" . 

We, have next to consider, whether the, Court. ECT xis to 
rectify the mortgage instrument où the ground that „such tectifica- 
tion will prejudice the rights acquired by a, third. person in good 
faith and for. value, The Subordinate. Judge has answered this 
question against: the. eighth defendant. In. his view,, the Purchase 
of the mort gage property by ‘the . contesting defendant was made 

_neither i in good faith nor ‘for value. The evidence as to. the pay- 
ment of consideration, has been placed before us and the judgment 
of, the Subordinate Judge. has , begn- ‚criticised „on the ground that 
he has rejected positive, testimony on mere suspicion, a course 
emphatically. disapproved by the, Judicial Committee on more than 
onè Occasion. ; as was observed by Sir Lawrence Jenkins in Mina 
Xumari v. Bejoy Singh. ( 3) andby Lord Shawi in Mukaminad Mahbub, 
An. X Bharat Indu (6),- the decision of the Court should rest, not 
pon ‘suspicion “but „upon, legal. „grounds established by legal testi- 
mony’ jc this follows the earlier dicta, of Lord Westbury. in. Sreeman ve 
Gopayl (7) and ‘Lord Hobhouse i in “Uman v. Gandkar? (8). ‘There is, 
considerable force in. this . contention. . The evidence of payment 

NO 0877}; Ch. D.9s ya - (22,0889). 15 Ch. D. $s5- . 
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of consideration by cheque on the ‘Chartered Bank cannot be uad 
ed aside, and there i is no solid foundation laid in the evidence to. ue 
support the hypothesis, that the pirchaser received back the money | 
from the vendor. . If that theory had been satisfactorily made out, 
there would bé r no real transfer at all'; the transaction could then , 
have been braiided ag fictitious, brought about by conspiracy 
‘between the vendor and the purchaser with a- view to throw , an. 
effective obstaglė i in the way of the ` ‘mortgagee. But the andenes 7. 
does not prove conclusively that the sale was, colourable, although: 
the genuineness « of fhe transfer is undoubtedly i open to grave suspi- 
cion. It is needless, | however, to. discuss further, whether the trans- . 
fer was for value, because there is ro room for serious controversy 
that the purchase cannot be deemed to have "been made- in good i 
faith. ' There i is no satisfactory evidehce that the eighth defendant ..! 
made the- usual ^ enquiries at the’ time of his alleged purchase: 
We ‘have further the significant fact that the- conveyance anche 
‘he had taken” five months earlier on the 11th April rgrr,d 
actually. contained’ a recital that this ancestral share» of; > 
Ramachandra Bose had been mortgaged to Jagadiswar Ray. : Direct». 
evidence is not available to prove | that he remembered this recital... 
when he took the sécond conveyance, on the rgth September, igit. 
If there had, been sách evidence, the proof of knowledge would have 
been at least as effective'as notice and would thus have been: com-: ` 
pletely destructive of the plea’ of purchase in good faith... The. 1 
conception of notice was introduced into law and thé rules concer- . 
ning it were established, from considerations of policy and expedi- : 
ency based upon the common experience of mankind. Notice, even. 
when actual, ' ds not necessarily equivalent to . knowledge ; but the r 
same effects mist be attributed to if which would naturally flow from «: 
knowledge. It is treated as a "reptésentative of, or substitute "for, ut 
actual knowledge and is therefore i in its essential nature inferior. to... 
knowledge: It: "necessarily follows that whenever a party bas. 
obtained a full ‘Knowledge, although not in accordance with the 
tules which ‘define the "nature ‘of notice and regulate the mode of ,, 
its being given and receivad, thérei is ‘no longer any need of a a ^n 
the legal concéptión ' of notice; 'the' rules concerning it no- P RUD 
apply ; the very’ ‘fact for which it “is intended as a substitute has been.- 
more accurately ‘accomplished ` in’ another manner. To sum upin, p 
one statement, if. the party: has in any way obtained the full know- ,. - 
ledge, those same | ‘results must  nécessarily and even in a higher ud 
degree, be attributed to it—the very substance itself—which are, ‘from; - 
motives of general policy, attributed to notice as its representative 
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and substitute. But it is not necessary iii the present case to estab- 
lish.:that ‘the contesting defendant had actual knowledge of the 
existence of the mortgage, for it is plain that the recital in the 
conveyance ‘accepted by him on the xzth April, 1911 did in law 
constitute constructive notice. I am not unmindful that the con- 
veyance of the rrth April 1917 related to a share of Tauzi 
No: 93: - whereas the conveyance of the roth September, 1911 was in 
respect of a share of Tauzi No. 93A. The two Tauzis, how- 
ever, were not essentially distinct properties within the meaning 
of ‘the well-known principle enunciated: by Lord Redesdale in 
Hamilton v. Royse (1) and quoted with approval by Smith M. R. 
in'Z'ressilian v. Caniffe (2). “If a man purchases an estate 
under a deed, which happens to relate also to other lands 
not comprised in that purchase, and afterwards purchases the other 
lands to which an apparent title is made, independent of that deed ; 
the ‘former notice of the deed will not of itself affect him in the 
second transaction ; for he was not bound to carry in his recollec- 
tion those parts of a deed which had no felation to the particular 
purchase he was then about, nor-to take notice of more of the deed 
than affected his then purchase." The principle in essence is that 
notice to a-purchaser by his title papers in one transaction 
will not be notice to him in an independent subsequent 
transaction, in which the instruments containing the recitals 
are.,not necessary to his title; but that he is charged construc- 
tively with .notice, merely ‘of that which affects the purchase of the 
property in the chain of title of which the paper forms a necessary 
link. Consequently, where one is purchasing a particular piece 
of real estate, and his title deeds recite a charge upon, or equitable 
interest in, another piece in favour ofa third-party, such recitals 
would not affect him with notice of such charge or interest, in the 
evént of his subsequent purchase from the holder of the legal title 
to thé other property. .He is not presumed to carry the knowledge 
thus iniputed to him in the first transaction in his memory until the 


second purchase has been effected. The reason and limits of this, 


rule:were lucidly put by Rogers J. in Boggs v. Varner (3), when he 
was asked to receive in evidence recitals in the title papers to a 
different piece of property from that 1n suit with a view to charge a 


purchaser with notice of any antecedent unregistered instrument or 


an equitable interest: “The evidence would lead to dangerous 
consequences, for it is impossible for any one to recollect the recitals 


(1) (1804) 2 Sch. and Lef, 315. (2) (1855) 4 lr. Ch R. 389. 
(3) (1843) 6 Wa. & Sor. 473. 
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„in ` deeds under which. he may claim. Let. this be. „held, to, be 
PA (CL Sah iad 
admissible ‘and competent to, a affect, a subsequent purchaser with 


WATS ? 
notice, it would follow that no man can safely purchase until La, most 
AOV. 
‘careful examination and inspection ol of every. deed to which E he máy 
ast eu 
be a party s and; under, which hg claims. z The’ case "before "tis - i5 
1 ATH 


obviously disting tishable and ' is. not affected _by these a 
ons. Under ie Revenue Sue Law, notwithstanding that a $ 
‘rate ‘account: has “been opened, the. e. separate . account and the x 
duang. estat continue ultimately liable to the Suite’ "for. the ehtite 
‘revenue, and.in certain specified contingencies the "entire state is 
ljable to be “exposed for sale. By. ‘the revenue authorities for “the 
realisation’ of aifeárs. Conséquently, i in order to trace the E 
either fragment, OF the estate, an examination of ` the _antecédent : 
dealings i in espect | of both ` “would, be “undertaken by the pradent 
investor, Thus," under ordinary ' circumstaiices, knowledge acquited 
“in corse of yänsactions w with, viegard | to ‘cither, “fragment | of the es 
tate may "well be deemed ás acqüired in course of transaction ANY 
regard to the same "próperty", or “in the investigation of ‘the anie 
chain of, title", m he 'cohclusion,, us appears | inevitablé “that” the 
contesting defendant i is not entitled ‘to the , protection, extended t. 
i . nS 7 44MM KNIE vd 
ü purchaser i in “good faith and for "value, . m na 
Finally, | it hag. been ui, ed asa a last resort ‘on à behalf of, ing Ton- 
testing defendant” that even though: it should be “cléarly estable, 
that through the ‘mutual, mistaké ppt the, parties to the mortgage. don 
tiact, the instrument in writing’ did not truly express their eal! 
intention, the Cont cannot, at any rate, the, Court should ne not, 


. its, discretion, rectify the- mrtgajfé deed, inásmugh. as’ a dios 


lias already: "been "made thereon: by, a competent "Court." 5 uch 
decree, 1t has bech argued, has‘ oxlinguished thé moitgáge security" 
and reformation! ‘at this stage would i in essence ' be a rectification” of 
the decree of oné, ‘Court by another, contrary’ “to well-established? 
principles: ‘Ip ‘support of this argument, reference has been made, to 
the decisions of the Judicial ‘Comittee i in Hitram ` v "Shadilal Xy? 
and: Matri" Mal vo Durga’ “Kunwar (2) ; and ‘df iis Coum 
in Sadho Misser v. Golab Singh (3)3 Jogistoar v. ‘Gänga po yi 
Chand. Mea v:- -Asima Banu ( 5); ; Bhondi ‘Singh’ ¥. Dowtat Roy: (6) 
and ‘Kusodhaj v. Braja Mohan (x Not one of these’ decisions! 
has been conceded, is directly i in point, ärid the events which- led ‘ip! 


“(0 (918) L: R. 4$ 1. A. 130 5 "HL. 'R. 30 All. Aa e L. J. 188: usan 
(2) (1919) LIR. 474. A. Ki Lopaa. C "cU. IMTLO gto) 
(3) (1897) 3 C W«N« 375... zc (4) (1904) 8 C. W. Ne 4794. S4 py! 
(s) (1906) . 1o C. W. N: rena 330: L, J. 4310 p am ite) oat, 


(6) (1912) cL L.K67$ — 0) (gts) L L. R43 Cale, aig., P S 
` ` AE 
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ig be Jitigation i in’ each of these cases ‘bear’ "no anilogy to those. 
antecedent to the present’ sti; ; but an atterhpt hàs' been made to 
invoke th the aid’ of the general piinciples ‘which; it is said, may fairly 
Bee xttacled. from the cases: méntionéd. In Hetram v. Shadilall (1), 

Viscount ‘Haldane observed that thé effect ofa decree madé under 
rt B y of the Transfer of ‘Property Act for the sale of mortgage ' 

property ’ is 40 substitute ‘the | right of ‘sale ‘thereby éonferred upon’ 

the 1 mortgagee for his rights’ ‘under the mortgage which are there- 
upon. extinguished. This principle which' was also recognised i in 
Maire ‘Mal: v. Durga Kunwar (2) clearly does not touch the ques- 


tion before tis, naniely, the. competence ofa Comt to direct rectifi- 


DOT: pi 


d gin n of a mortgage instfument when the elements specified i in séc- 


tion, 3 3r of the Specific Relief Act have been established. No doubt,’ 
when | ‘such éctification’ has been made by order of Court, what the 
effect thereof m may be í on thé decree previously 'made isa question 
which we shall presently have to consider. In, Sadho Misser v. Golaó 

Singh (ON it was ruled that the ‘only ways. in which a decree may + 
be set asida by a party thereto are by appeal, by proceedings under 
section 108 Civil Procedure Code (1882) and similar sections, and 
by application for review ; "if the decree is not táinted by fraud, 
no suit lies to set it aside. In that case, “an " amendment had been 
made i in the pleadings without “fiotice to a party who had hot enter- 
ed appearance i in the suit, “and a decree’ was ultimately made in’ 
accordance with the athended ` pleading. "The absent ‘defendant 
thereupon, inbtituted'a a suit “to! get aside the decree ‘on the ground 
that as he had not. been ‘served with notice of the application for 
amendment ¢ of the plaint, he was not bound by “the” decree and was 
entitled, to feat it as not! affecting’ “his rights. "Trevelyan and 
Beverley Js held that aS nó attempt had been made to set aside 
the. decree as provided by law, the suit could not be' maintained.” 
In Jogeswar v. Ganga Bishnu (4) it was held that a ,Suit lies in a 

civil | Court, to. rectify a mistake in ‘a decree. It appears that ina 
; pxgyious i mortgage suit, a property which was correctly described i in 
the, plaint, a as | property No. 4 was "by mistike describéd as property 
Nong in thé written statement. This property was ‘ultimately re- 
Igased i as not liable tó be: foreclosed,” but was described as pro- 

perty, No. 3. in ‘thé judgihérit; and the error was iéprodüced ï in the 
decree. : A suit was thereupon instituted for rectification of the’ 
error. ` Thè Subordinate” Judge” dismisséd' the suit, On appeal to 

(1) (1918) L. Rs 45 A. a0 pl L. R. 40 All..407 5:28 c. L J. 488, + 

(2) (1919), L.R. 4714, A. 73 4.32! C.L, J. rats ' 4 "s 

(3) (895) 3 €. WAN, 3758 ; vu UAE WE T T 
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this Court Mitra, J. was pressed. to follow the rule. recognised in. 
Ainsworth v. Wilding (x), and to hold that the suit could, be main- 
tained for rectification of the error. This contention was overruled. 

On appeal under the Letters. Patent, Maclean C. J. (Pargiter; J. 

concurring) reversed this decision and held that the suit lay to-rec- 
tify the mistake i in the decree. The Chief Justice pointed out.; that 
the suit was of a civil nature within the meaning of section rr Civil 
Procedure Code (1882) and was cognizable bya civil Court, as 
there was no ‘enactment in force to bar the suit. In Chand Mea v. 

Asima Banu (2) Ghosh and Pargiter JJ. referred to the decisions in 
Sadho v. Golab (3), and Jogeswar v. Ganga Bishnu (4), and, held 
that it could not be broadly laid “down that any error ina decree 
may be challenged by a separate suit. There a decree for. eject- 
ment had been made i in a suit for rent, though | there was no prayer 
for ejectment in the plaint The defendant applied for review. of 
judgment, but was unsuccessful. He then instituted a suit to set 


„aside the decree. The Court held that, in these circumstances, a 


separate suit was not maintainable to set aside a decree not „tainted 
by fraud, obtained in the presence of both parties and apparently 
conclusive between them. In Bhondi Singh v. Dowlat Roy | (55 
Brett and Carnduff, jj. referred to the earlier cases just analysed 
and held that a. suit was not maintainable in a civil Court for 
amending the judgment and decree, previously passed in a suit 
between thé. same parties by another civil Court of competent 
jurisdiction, on the ground that a mistake had been, made by the 
Judge in his, judgment and decree, It was observed that as the 
Court had jürisdiction and authority to make the decree actually 
passed, another suit could not be instituted to set aside or modify 
that decree on the ground that the Judge, had committed an error ; 
in support of this view, reference was made to the remarks of the 
Judicial Committee i in Sri Gopal v. Pirthi Singh (6). In Kusodhaj 
v. Braja Mohan (7). Jenkins C. J. held that though a decree can be 
set aside by suit on proof of fraud of, the required character, a suit 
does not lie to set aside a decree ina previous suit on the ground 
that the Judge i in passing that decree had made a mistake., The 
decision in Jogeswar v. Ganga Bishnu (4) was distinguished ; 4 dt 
was also explained | that the case of Ainsworth v. Wilding (1) was an 
instance of a consent decree and consequently belonged to the class ` 
of decisions typified by Huddersfield Bay. hing, Co v. Lister. (8). 


(1) (1896) 1 Ch. 673. 2olQ (1906) 10 C WI'N. 1024. 

(3) (1897) $8 C. W. N. 375» ->te "ur (1904) 8 C. W. N. 473. 

(5) (1912) 15 C. L. J. 675. 

(6) (1907) 6 C. W. N. 85 (896) ; L. R. a9 l. A. 18 1. L. R. 24 All 419. 
(7) (1915) I. L. "R. 43 Calc. 317. ', (8) (1895) 2 Ch. 273 
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v'and" Wi Iding v. " Sanderson (1). These cases show that an order made 
^in an action by consent and based upon and intended. to carry out 
| an: ‘agreement come to between the parties, Can be set aside on any 
l ground (such as mistake) on which an agreement in the terms of the 
“Order could be set aside, But these cases “do not show that a decree 
)£.after contest can be set aside or rectified in a fresh suit on the 
Ü ground that the. Judge Was mistaken though his decree accurately 
24 expressed his intention: Preston Banking Co. v. Allsup (2). Jenkins 
* C.J. added that if the alleged mistake of a Judge is to furnish a dis- 
“appointed litigant with: a fresh starting point for, keeping his oppo- 
nent in Court,then his misfortune would he gravely increased to t^e 
“public ‘detriment. These principles are clearly inapplicable to cases 
"of the type now before us. Here the question of fundamental 
‘importance, stripped of all technicalities, is, whether the mutual 
mistake of the parties to the mortgage transaction manifested in thg 
nortesee deed, which has extended into judicial proceedings, auto- 
^ matically as it were, without mistake on the part of the Judge, is still 
Capable of rectification. On principle, the, answer should „clearly be 
ùin the! affirmative, for as Neville J. observed in T. hompson v. Hickman 
e to grant relief by way of rectification where the error has crept 
Pinto One document and refuse it where it is embodied i in two, is 
"inconsistent with equitable principles, for equity , regards the subs: 
“ande rather than the form of a transaction. There i is no substantial 
- Jféasoi for instance, why we should not hold that Where the same 
, “mutual mistake has been repeated in each one of a chain of convey- 
‘ances, under such circumstances as to entitle any one of the. 
“purchasers to a reformation as ‘against his immediate vendor, 
equity may work back through all, and entitle the last purchaser 
to’ à reformation against the original, grantor., Similarly, it may 
"bé held as'a general rule’ that if there is a mutual mistake in a 
mortgage in the description of property. and the same mistake. 
is, ‘Peproduced in the decree, equity may go back to the original 
- Ttiinsaction - ‘and reform both the ‘mortgage and the decree-so 
‘isto "make them conform to the intention of the parties concerned; 
iind this view was actually adopted i in Balaprosad v. Kanoo (4). We 
do’ not overlook, however, that if the decree has been executed and 
title has passed to a purchaser, fresh considerations may arise, and 
Questions of some nicety which require examination from a new 
standpoint, may present themselves for solution, It may be contend- 
, ed, for instance, in such a casé where the’ purchaser did not intend 
(1) (1897) %2 Ch, 534, | 2o uw (1895) 1 Ch. 141. 
“43) (gon) e 550 (562). E (|a (1911) 8 Nagpore L B. 13. . 
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tó buy ‘land thier than that desiribed errorieduily į in ‘the niortgae, 
that it would nob be fair to rectify the sale’ certificate, "In Such 8 
contingency, comprehensive relief bý reformation of the description’ 
running throug. ail the papers in the judicial "procéeding may" wel 
have to be Tefijsed ' tlie ‘proper coursé for the party ‘aggneved 
may be to obtain reformatiori OF the’ mortijage ‘arid ‘fo institute 
new proceedings, for the énforcenferit of the Tecüifiéd' instrument. 
Cases of' this” “description may give” tisë to questions” of “great 
complexity and have led to a marked divergence of judicial 
opinion in the ' Courts of the United States, as is amply indi- 
cated by the^nofes to the decisions i in Stewart v. Wilson we 5 

Dillart v. Jones (2); Fisher v.^ Villamil (3) . It is'not necessary, 
however, for our ‘present purpose ` to attempt an exhaustive fórmu- 
lation of the principles which may have to be invoked when thà 
fhutual mistake has been reprodüced: “from the mortgage deed “into 
the mortgage : ‘decree and thereafter’ into the. certificate gránted"on 
the consequent ‘public sale. The case’ before us is "fairly ‘simple ; 
the parties: have. fiot yet reached 26M the state ‘of E mortgage 
We are ‘thus "not calíed upon to' ‘rectify ‘the sale ‘cetificate ee 
to a purchaser ; “and it cannot be urged’ that a decree granting such 
drastic relief as’ rectification c of ‘the’ sale certificate’ would invest the 
purchaser with ‘title: to property ‘which was nevér advertised, offered 
for sale, or sold’ to him, and which might have ‘been purchased by 
others at a higher figure; had it been! ‘correctly described in the sale 


` proclamation: | ‘We are consequently of opinion that the mortgage 


instrument should. ‘be ‘rectified’ and that on the basis thereof 
similar P rectification should be made in the pleadings i in the mortgage 
suit, in the mortgage decree“ -andi ih the proceedings for execution 
thereof, which! were suspended as a result of the order of the rd. 
February 1912. ‘iid will! now stand revived and after amendment will, 
be continued i in accordance with: ‘law Cf. Kamaruddin v. Jawahir 
Lal (4); Makarajq! of Darbhanga‘y, Homeswar ( s).! As the contesting! 
defendant has ürchased the- mortgage: property during’ the paier 
of the ‘execution proceedings, he ‘will be bound ‘thereby, ' for if! RE 

case of a mortgage’ suit-the dis: ‘pendens does hot terminate” till / ‘the’ 
security '"hás.been' realised for the Satisfaction o of the Judgment debt? 


‘ ce 13 oh uec at uh SA K ; ‘ i 
(1) :(1904) terAjsi i405 ; 109 Am. “Sty ‘Rep 33- (07: 0071 o hee on 
,-(a) (1902) 229 lll. 119 5 1t; Ann. £n. 80g. . ze us vasi ui 
(3) 0911) 62 Fla, 4735 229 "Ann. Cas, 1003; 13 L. R. A. [3 "s. 2 go.. 
^ (4) (1905) L; Re bå È. A: Toa. LR. a7 Ali 3345 CE, Ji ai | 


(s) (1930) LER? i JAN 175 pases E: Je 109. 777 2. 


Yor Xxxiv.] S(*. GHIGH.COURT.,. s 


Surjiram v. Barhamdeo v) ;. Farsotam v. Chheda Lat (2) ; Faiyas 
Hossain, v. Pragnarain (3 ); Lokenath Y Achitananda (4). The 
AB appellant cannot have any legitimate grievance against the appli- 
gation of the doctrine of is pendens because the principle of the 
s decision i in Zokenath v. Achitananda (4) namely, that misdescription 

f property involved in a litigation is sufficient to’ render the 
dee of Jis pendens -inapplicable cannot bé' invoked by a'person 
“who, has either: knowledge, or notice of the true - state of. things 


(Bennet o om Lis pendens, pp. 154-159). « 
‘The, conclusion follows that the decree duds by the Subordinate 


jhe? 


Judge is substantially correct and this Vir must be dismissed 


with.costs. oye 

"Buckland, J pal ade and have thie to add. 
ATMs gee Tota UB reden) att Appeal dismissed, 
MH) (906) 2 C. EJ. 389. ^ > -(a) (1966) L L. R. 29 All. 56. n 


ns (3), (1907) E. "Ri 34 Il. A. o3 ; LL. R. 29 All: 339; 5C. L. J. 363. 
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LOKRISHNA CHANDRA MUKHERJEE AND OTHERS * 


Chaukidari'chakran land—Land resumed—Putni lease-—No contract as to rent 


i rpayable for chakran land—Zemindar, tf entitled to rent. 


“Where tlie contract between the parties, that is the putni “ lease, does not con- 
tain: any stipulation as to the rent. payable for thë chakran lands to the zemindar, 


the} latter is entitled to some rent in addition to:the amount’ payable to the chauki-. 


dari fund. ‘As to the amount -of such additional rent, different views have been 
taken in different, c cases, In ‘the present case, ag there are pa , materials on the 
: record t the putoidar was ‘given “something on Uarcouns et collect charges. 


. Appeal by Defendant No. fes ' , 
.Sujt for recovery, of certain chaukidarj chakran lands 


* Appeal from- Original Dééree No: KL "of 1919, ‘against the decrée of Babu 


Srish: Chandra-Chaudhury, Subordinate Judge, Third (Court; of Midanpan, dated . 


the, 30th September,-1918., r ex tet tse sas uns 22 
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_ The material facts appear from the judgment. 


- Babus Bepin Behari Ghose and Sarat Kumar Mitter for tlie 
Appellant. 


- Babus Satcowripati Roy and Peary Mohan Chatterjee for the a 


The judgment of the Court was as follows : » 

This appeal arises out of a suit brought by the plaintiffs who are... 
the putnidars of Lot Jamitta under the defendant No. 1 for recovery - 
of certain chaukidari chakran lands on the ground that the. lands . 
are included i in their putni, 

The lands were transferred on the roth March, 1915, to the de- . 
fendant No. x (undér the provisions of Act VI of 1870 B.C) who . 
it appears, settled the same with the other defendants and kabur... 
liyats were taken from some of them after the institution of the suit. .: 

he defence was that the plaintiffs were not entitled to these lands: 
and that, at any rate, they were bound to take fresh settlement Sen 
pay additional rent for the lands. : 

The Court below has held thatthe lands were included in jte. TE 
putni, and that the plaintiffs were entitled to get possession of the 
lands without payment of any additional rent. In the result, the 
suit was decreed, the defendants being ordered to pay mesne pro- - 


` fits for a period af three years prior to the suit. i d 


The defendant No. 1 has appealed to this Court. 

The first question for consideration is whether under the terms: 
of the contract between the parties, the plaintiffs are entitled to 
these chaukidari chakran lands. ` n 

The putni kabuliyat has been placed before us. It appears 
therefrom that Lot Jamitta consisting of 16 mouzahs wasletoutin +> 
putni, and that there was no reservation with regard to chaukidari '« 


chakran lands. 


It is contended, however, on behalf of the appellant that itis: - 
not stated in the kabuliyat that all the lands of the mouzah were letar 
out in putni. But, as mentioned above, it is stated that the 16-1) 
mouzahs.of Lot Jamitta were granted in putni. It surely means .: . 
that the whole of the zemindar’s interest in the Lot was granted in 
putni with the exceptions mentioned in the document, and the only . 
exceptions in the document, were with regard to “ tank, excavations ‘ 


‘and the rent ofthe’ lánds, which had by any sanad been granted - 


by the zemindar to other persons and. with regard to gardens, havelis 
and lands which were held by the estate in khas possesssion in the 


Lot.” It appears therefore that all the lands in the mauzahs of the . 
a 


Vou. XXXIV.) HIGH COURT. 


Lot, excepting those specially mentioned, passed to'the od and 
included the chaukidari chakran lands. 

The learned Subordinate Judge was wrong in eiim upon a 
passage in'the kabuliyat, namely, * I shall every year separately pay 
the sum demanded after resumption atthe Sadar of the chakran 
lands of.the thana under the tehsil ofthe zillah ". in "holding that 

chaukidari chakran lands were included in the putni. That pas- 
sage evidently refers to thanadari lands has nothing to do with the 
chaukiddri: chakran lands. The only matter referred’ to in respect 
of the chaukidari chakran lands is contained in the passage which 
runs as follows: “ I shall appoint and dismiss the chaukidars and 
‘other-persons employed on police duties in your Bakshi Depart- 
ment whenever any such person has to be appointed or dismissed 
arid-the sarcar shall have no concern with the matter." That shows 
that the putnidar was given the right of nominating and dismissing 
* the chaukidars and that there was no reservation of the chaukidari 
chakran lands in the contract creating the putni and having regard 
to all the terms of the lease, we agree with the learned Subordinate 
Judge in holding that the chaukidari chakran lands were included 
in the putni. 

The next question is whether the plaintiffs, the putnidars, are 
entitled to have the lands only on payment of the assessment pay- 
able to the chaukidari fund, or are liable to pay some additional 
rent on account of the land to the zamindar. The question no 
doubt should be decided, having regard to the terms of the 
contract in.each case. In the present case the contract does not 
deal with the question. , ' 

The question has been raised and dealt with ina e number 
of cases, In the earliest reported case on the point viz, Hari Narain 
Mosumdar v. Mukund Lal Mundal (1), it was held that the putni- 
dar was bound to pay to the zamindar such rent for these lands 
as correspondent to the proportion between the gross collections 
and.the putni rent formerly payable by. him. It was so held on 
the ground that the:contract between the parties that is the putni 
, lease did not contain any stipulation as to the rent payable for the 

chakran lands to the zamindar. Although, as stated above, the 
` question is one which must be determined upon the contract 
between the parties, the Courts have acted upon the principle laid 
down in the case of Hari Narain Mosumdar v. Mukund Lal Mun- 
dal (1), except so far as we can see in two cases viz. one—the case of 
Kasi Newas Khoda v. Ram Jadu Dey (2), and another unreported 


(1) (1900) 4 C. wW. N..814. (2) (1906) 1. L. B. 34 Calc. 109; 5 C, L. J. 43. 
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'case which will be referred to later. In the -first case, the putni: 


dar was held entitled to possession, of the chakran lands without 
payment of any additional rent. The judgment of the learned 
Judges who decided the case however preceded upon ‘diffèrent 
grounds Mr. ‘Justice Rampini was of opinion that the case of Mari 
Narain ‘Mosumdar(t) did not lay down any general principle, that 
the zamindar in that case was’ in the enjoyment of..the services 
of the chaukidar and thatit was admitted that by the assessment 
of the chaukidari lands the 4Austbood of the putni- had. increaséd. 
Mookerjee -J. observed “If there were materials on the^record 
corresponding to what were furnished by the parties in'the case-of 
Hari Narain Mosumdar v. Mukund Lal (1), it might have, been 


- necessary -to consider whether the putnidars were -bound to pay the 


zemindar any additional rent for these -lands"-and-that “ the princi 


e ple which determines whether additional rentis payable or not was 


indicated in the:case of Hari Das Goswami v. INistarini Gupta (2). 


‘The decision of'the question must ultimately depend upon the mode 


in which the rent was assessed at the inception of the putni. Ifat. the 
time of such-assessment the profits of all the land including 'chakrán 
lands were fully taken into account, the zamindar would clearlys..Have 
noright to claim any rent in addition to the putni rent.” Mookerjeeg , 
ina later case held that if there is no indication in the contract 


"between the parties that at the time of inception of the grant,'the 


putni rent was'assessed on the basis of the assets of all--the. lands 
situated within the ambit of the putni inclusive of the chaukidati 
chakrah lands, the putnidar should be made liable to pay some 
additional rent to the zamindar on account of these- lands.’ (See 
Mehti Hossein v. Umes Chandra Mookerjee (3). > NYA 

A similar view was takenin Gopendra Chandra ‘Mitter v. Tara 
Prassana Mukerjee (4), and wii Chand Babu v. Chary Chandra 
Sinha (5). = ME 

It may no doubt be said that where the T ‘is in'-enjoy- . 
ment of the service of the chaukidar, he alone should get the -berie- 
fit of the lands when they are'enfranchised because he alone/:loses 
the services. But it is pointed:out by their Lordships of the‘Judi- , 
cial Committee'in Ranjit Singh Bahadur v. Maharaj Bahadur 
Singh (6) that at the time when the putni grants (in that case) 
were made, the resumption of the chaukidari Fase lands Was 


"ul 


(1) (1900) 4 c. W. N. 814. 

(2) (1905) s C. L. J. 30 (3) (1917) IL. R. 45 Calc: 685 i- a7 C.L. J: 494- 
(4) (1910) IIL’ R. ‘27 Calc. 598. (s) (1910) 13 C. Le Ja 102 (109): 

(6) (1918) ToL. R. 46 Calc, 173 (181) ; 39 C. L.J. 109. toin ud 


N 
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notreyen contemplated. In the present casé the putñi was created so 
farback as -1846.. Under the: circumstances and in the' absence of 
anything in the contract- or any-evidence to show that these: chauki- 
dari lands were taken into consideration, we are unable. to hold that 
the'putni rent was-assessed after taking these lands into account. 

dsn: The unreported case referred to above (and: Appeal No. 1500 of 
9r4), was: decided by Fletcher and "Féinon JJ. The- learned. 
Judges held that the putnidar was entitled to the chaukidari- lands 
without payment of any additional rent to the’ zemindar. The 
learned. Judges’ were of opinion that: the cases on the point could 
‘notethrow any light because the terms of the contract were not 
fstated in the reports. ‘The judgmént: proceeded upon'the ground 
that the rent in the case was fixed and could’ not! be altered. But 
that:is so in almost every case of the putni ;’and ‘although as we 
haveialready stated the question is to be decided" upon the contract 


between the parties, the cases referred to byus liy down the prin- d 


‘ciple, namely, that where-there is nothing 'to'show that chaukidari 
'chekrán lands were taken into account in“ assessing the puthi rent, 
ithe/putnidar must pay some additional rent for the lands’ So far 
asithat question is concerned, all the reported cases with the excep- 
tion ofthe'case of Kast Newas Khoda v. Ram: Jadu Dey (1), are in 
favour of the contention of the appellant.’ Even in that case as 
:;pointed out above, Mookerjee J. does not differ from: the view- taken 
in Hari Narain Mosumdar's case (a). Ah 

ireb:We do not feel pressed with the unreported judgment of Fletcher 
cand: Teunon JJ. because there have been subsequent decisions 
cofthis Court [See Radha Charan Chandra v. Maharaja Ranjit 
Singh (3); Mehti Hossein v, Umes: Chandra Mookerjee (4)] 
swhich have taken a view similar to that taken in a. series of cases 
:commencing with Hart: Narain Mosumdar’s case (2). 

- "Having regard to the weight of authority on'the point, we hold 
-&hatsthe zamindar is entitled to some rent in addition to the amount 
~payable;to the: chaukidari fund. . 

"zszofAs,to the amount of -such additional ‘rent, different views have 
-ibeen taken in different. cases. In some cases it has been assessed 
«after taking into the consideration the Asstbood of.the mehal, 
(àn.:some others the assets have been divided half and half, 
eIn „the case which came up before Fletcher and Teunon JJ. 


to which the defendant No. r was a party, àrd of the assets ` 


“ARS (1) (1906) 1. L. R. 34 Calc; 109 ; 5 C. L. J. 33. . 
(2) (1900) 4 C. W. N. 814. 0.2. (3) 91D a7 C. L. Je 532, 
(4) (1917) I. ES R. 45 Calc. 685 ; 27 C. LJ 494" 
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of the chaukidari land -was ` -given ‚to. the.'zemindar, .,.and 
yrds. to the putnidar by the learned District Judge. In this 
case there are no materials on the record in the point. The putni- 
dar should be allowed something on account of collection charges, 
and in order to avoid further enquiry we think the putnidar might 
be given $'rds. and the zamindar rd. of the- amount at which the 
lands. were assessed by the Collector. i 

The: result- jis that the plaintiffs ate entitled to get khas. diken 
sion of the chaukidari chakran-lands in dispute on payment -to the 
defendant. No, -r «the amount -of Rs.-60 as. s.p. 3 (Rupees Sixty, 
annas five and pies three) payable. to the chaukidari fund plus 
Rs, 20 as. t p. 9. (Rupees twenty “anna one and pies nine) as'addi- 
tional rent on account of these lands to the defendant No. r. "^" 

As regards mesne profits, the plaintiffs will be entitled to mesne 
profits at the rate of Rs. 40 as. 3 p. 6 (Rupees forty, annas three 
* and pies six) per annum from the roth. March 1915 up to the date 
when they get delivery of possession of the lands. This disposes of 
one portion of the cross-objection.. The other part relates'to the 
8 bighas odd of chaukidari lands which have been left out because 
we understand these lands were not entered in the deed of transfer. 
in favour of the defendant No. 1. It is stated before us that the 
omission in the deed of transfer has subsequently been rectified on 
the: roth. January: 1919 and that the plots 6 and! 7 of Schedule. (ga) 
have now been included in the deed of transfer. It is contended that 
we should take cognizance of the facts which have happened since 
the institution of the suit and givea decree to the pu res- 
pect of these lands also. . ae 

: The alleged rectification of the deed of-transfer, ive: is said 
to have been:madetsubsequent to the decision-of the lower Court 
and the learned Bleader forthe. appellant is not in a position to say 
whether the statements are correct, Under the circumstances, we 
do not think we should deal with these 8 bighas of land. But. if 
what is stated on behalf of the respondent is correct, probably there 
will be no difficulty in- the plaintiffs’ getting settlement of those 
lands on the basis of this judgment from the defendant No.-1.' 


` 


'Each pu to ‘bear his own costs in both the Courts. 


AT M, C : : ane | Decree varied. > 
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bn. Refore, Sir Nalini Ranjan Chatterjea, Knight, Judge, apd Mr.. 
vhis va | Justice Pearson, : 


Cal .GANGADHÁR KALWAR ; 
us ES f t E nD 
edi c " SEKALI TELINI AN»- T 


\ 
Res eee for damages - Sui tried together— Separate judgmenti— 
^48" Iseue same-— Earlier decision operating as res judicata. : 
SA Suits for damages were brought first by A against.B and then by B agninst A. 
They were tried together upon the same evidence, the question at issue was com- 
mon to both, but separate judgments were pronounced. The suit by A was dis- 


', missed, but the other suit was decreede A appealed against | the decree in the 


sult brought bý B but did not appeal against the decree in the suit instituted by 
him : 


anres 


953 


| against, operated as res judicata in the other suit. " 


" Appeal by the Defendant. 


“Ue THe materia! facts appear from the judgment: 

ues "Babu Droijendra Nath Mukherjee for the Appellant. 
us t Moulyi A. S. M. Akram for the Respondents. 

vay: The judgment of the Court was as follows : 


577 This appeal arises out of à suit for damages for malicious prose- 

xeution: : i 

-57 “It appears that the ee ee er brought a criminal 
case under section 504 Indian Penal Code against the plaintiffs who 


“sare the mother, wife and’ brothers wife respectively of one Janaki 
Teli against whom he-had obtained a decree and taken out attach- 


v ment of his homestead. . The criminal case was dismissed and there- 
supon this suit for damages for malicious prosecution was, instituted 
i. by:the plaintiffs. The defendant (Gangadhar) also brought a, suit 
9 for damages against the plaintiffs for having used abusive language 
ato. him (the defendant). i 
The. suits were tried together upon the same mies but two 
separate judgments were pronounced. The suit instituted- by the 
present defendant for damages against the plaintiffs for having used 
; abusive language was dismissed and then the plaintiffs suit for 


* Appeal from Appellate Decree No 1473 of 1919, against the decree of G. C. 
Sankey, Esq, Additional District Judge of Assam Valley District at Sibsagar, 


dated the a4th March, 1919, affirming that of Moulvi Mahamed Chowdhury, 
Munsiff of Jorhat, dated the 18th August, 1917. 


+ 


de , Held, that the decision in the suit brought by A not having been appealed’ ` 
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damages for ' ‘malicious ` prosecution ` was decreed. The“ defendant : 
appéaled to the lower appellate Cóurt in the suit: for dàmages'fót 
malicious prosecution and did -not "appeal against the decreé 'in'thé 
suit instituted by.him. "The learned District Judge held that: Ehe 
decision in the latter case operated ' as res judicata,’ He was-alsd 


‘of opinion that if ‘théré was no abuse there ‘could have been" 


reasonable cause and upon that finding dismissed the pps without: 
coming to any, finding upon the question of malice. - ^ "on 
The defendant has appealed to this” Cour, ^  - te 
' Two contentions: have. been raised before. us. The first is Qus 
"nado 
There is some ‘divergence of judicial opinion upon the question 
whether the decree in one of two suits tried together and governed 
by'the same judgment, in which the same question is in controversy, 
eperates as res judicata i in the other. süit if'no appeal is preferred 
in the ‘one suit, although an-appeal is preferred in the other. [See 
the cases of Abdul Majid v. Jew Narain Mahto (1); Mur! amnissa . 
Bibi v. Joynab Bibi (2) ; and, Panchanada Velan y. Vaithinatha 
Sastrial (3).] In all these cases it was held that the decision i in one 
of the suits does not operate as res judicata in ‘the other." DET cals 
A contrary view was faken in certain decisions of the Allahabad 
High Court. See the cases of Chaff v.. Sheo Sahai- (4); and 
Zaharia v. Debi (5); (where . the cases on the point are col- 
lected) ; Dakhni Din v. Ali Asgh v (6) and Lal Makammad v. 
Shakuran (7). 
In, the case, af HE R E Co., du v. Nityakali 
Dasi . (8), (a decision of this Court) the two id. were tried. 


` separately and the evidence also. appears, to have been different, .- 


. ktis unnecessary to discuss the other cases on the point because 
in, the present case there were two separate judgments , though. the 


` evidence was the! ‘same, and the decision in the- suit brought by the 


defendant :Gangadhar, was the earlier one. We think that in these 
circumstances the earlier decision in Gangadhar’s suit not’ having 
been- appealed against operates ag res judicata in the other suit 

The question at issue which was common to both, the- suits?’ was 


whether the plaintiffs did use abusive language towards” Gangadhar. 


(7) (1888) I. b: 'R. 16 Cales’ 233 D DE MOTEL 7 & ee esp 
(2) (1906) I. L R. 33 Calc. uot; „4C: L. Ji 142. mop wu dos 
(3), (1505) I. L.R. 29 Mad 333. os H ou m p A 
> (4) (1887) L L. Re 19 All. 193. BA M S 
' (5) (1910) 7 1, 'Ctas6 72 O “ (6) (1910) 7 VC. gop: - E: zu. 


17) (913) 18 L C. 867. ^ TB) (014) z4 I. C, ahi Nk 


` 
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The onus of proving the affirmative of is issue was’ upon Gangadhar 
that ee was no abusive language used was upon-the ladies who 
rere, the plaintiffs in the, suit for malicious prosecution. But the 
finding is that the plaintiffs (the ladies) did not use any abusive 
danguage- at all to the defendant: (Gangadhar) and that the case that 
1he-plaintiffs used abusive language was false. That being, $0, we do 
not see how upon.the face of that finding . in the. suit brought | by 
Gengadhar the question is still open for decision in the other suit. 
So far as that issue is concerned, we must hold that thé decision ih 
“the suit instituted by Gangadhar not: baring been . aree spet 
operated as'rés judicata.: ` . n | 
"The second contention is that the learned - fue was wrong in 
‘dismissing the appeal without deciding- the question whether the 
‘défendant ‘in bringing the cfiminal case was actuáted- by malice. 
‘he Court of first instance considered that question also, but the 
Teatned Judge has merély ‘held that'if .there' was no abuse, there 
&oüld have been no reasonable cause. M 
=% The ‘decree of the lower: appellate Court must accordingly be 
Yet abide and the case serit back to that Court in order that the 
question, of malice may be -considered and- the case disposed of 
 Accoiidibg to law. : 
"Costs do abide the result. 

Ema c v ud ` Case remanded, 
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E "CHAIRMAN, JALPAIGURI MUNICIPALITY 
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ae a T. 


mies s JALPAIGURI TEA COMPANY LTD a AND ANOTHER 


as oe Municipal Act (III B. C. of 1884), Secs. 35 (@, S]— 
‘Circumstances and property. ?—Several persons—Liability of each Other pers 
poem in Joint occupation—A sseisment list; defective. >. , , 


' *Appeals from Appellate Decrees Nos. 2816 and 2817 of: 1916: against the 
decrees of Babu Asutosh Gupta, Officiating Subordinate Judge of Jalpaiguri, 
dated ‘the 29th May, 1916, affirming those of Babn Nishi Kanta - ‘Banerji, Mansi, 
1st Court, of Jalpaiguri, dated the 12th June, 1914 

"^. “Appeals from Appellate Decrees Nos. 6go, 1019 to 1024 of 1919, against the 
decrees of Babu Upendra Nath Biswas, Subordinate Judge of Jalpaiguri, dated 
_ the zoth December, ‘1918, affirming those of Babu Biseswar Mazumdar, Munsiff, 
tst Court, of Jalpaiguri, dated the asth September, 1917. 
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Per Curiam . Where the sale proceeds of tea grown outside the local limits 
of the Municipality are brought within the Municipal limits an | placed in the 
Bank to the credit of the Companies, they may be described as‘their circumstances 


Chairman, Jalpaiguri gnd property,’ that is their ‘means and property,’ within the Municipality,: and 


Municipal, 
Jalpaiguri Tea Co. 


Fune, 31. 


furnish a just measure of their liability to assessment under section. 85 (a) of the: 
Bengal ‘Municipal Act. x 


Section 85 (a). of the Bengal Municipal Act is not limited in its application to 
a case whero only one person occupies an cntire holding. Where personal tax is 
in operation, several persons occupying the samé holding are each subject to 
assessment, according’ to their tespeetive circumstances and property bi | (he. 
Municipslity. .. . - ` i 


Where the assessmént list does not show the income upon which the tax was 
assessed, it is a defect of form and does not invalidate the assessment: Chairman 
of Chittagong Municipality v. Fogesk G): - We 


Every defect in the assessment list prepared under section 87 of the Bengal 
Municipal Act, does not destrov the jurisdiction of the Commissioner and render 
the assesment ultra vires i aur 


Per | Mookerjee, F: What constitutes the -circumstances . and property of a 
person within the Municipality within the meaning of section 85 (a) of the Bengal, 
Municipal Act, depends upon the facts of the particular case. a, 

To determine, whether in a given set of circumstances, à person may be said 
to be in occupation of a holding for purpose of assessment of rates and taxes, 
various tests are to be applied : "Ambika v. Satish (2) and Galing v Kailash, (a) 


explained. 


1 


Where the possesslon of a holding by each of the persons is actual, is as of 
right, and is not of a transient character, such possession, if being exclusive, cone i 
titutes ‘occupying a holding’ within the meaning of section 85 (a) of the Bens ' 
gal Municipal Act. The statement that occupation must be exclusive, does not' 
mean that nobody else has any right in the premises. 

If a tax is assessed on a person as occupier, he does not cease to be occupier 
because other persons are jointly in o¢cupation with him. : GT 


Appeals by the Defendant. 
Suit for declaration. . . .. 


4 


The material facts are stated in the judgment of Mookerjee, J.s . 


Babus Mahendra Nath Ray and Manmatha Nath icd for the" 
Appellant. | ` wt 


Babus Brojo Lal Chabrabutty ind Hesse Nath Bose for. 
the Respondents. 5 r 


Mookerj ee, J.—These two appeals, are . directed against the de "t 
crees of the lower appellate Court, made in affirmance of the ': 
(1) (1909) 1. L. R: 37 Calc. 44- (21 (1898) 2 C. W N. 689. 


(3) (1905) 15 C.'L. J: 689. ' ' E : 
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decrees of the trial Court, in, two suits instituted by the plaintiffs-res- 
pondents to contest: the legality of the assessment of personal tax 
and., latrine fee on them. by the Commissioners of the. Jalpaiguri’ 
Municipality- -The plaintiffs are -two- Companies, the Jalpaiguri 

Tea Co., and the Chuniajhora Tea Co., which have their registéréd 
offices within the Municipal limits of the town of Jalpaiguri. The 
defendant Municipality i in' exercise of statutory powers (under the 
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^ Bengal Municipal Act, 1884) assessed on the plaintiffs, at the last ' 


general assessment a personal tax of Rs. 84 each per annum under sec- 
' tion 8s(a) and @ latrine fee of Rs. 7-3 each per annum under section 
86(f). These are the assessments , challenged in the two litigations. 
Section 8 5 provides that the Commissioners may impose within the 
limits of the municipality, one or other of the following taxes :— > 
1,5" (a) ‘a tax upon persons occupying holdings »within-the munici- 
pality according to their ‘circumstances and property within the 
rcu . 
+ "Provided-that the-amount assessed upon any person iri respect 
of thé occupation pf any holding shall not, be more than’ eighty-four 
rupees per annum ; or 
PU & rate on the'annual value of holdings situated within the 
prol : 
` "Provided ‘that such rate shall not exceed seven and a half per 
centum on the annual value of such holdings, except within the 
municipalities of Howrah, Patna, Dacca and, Darjeeling, in which 
it shall not exceed ten per centum on such annual -value ; ; and pro- 
vided also that no rate-shall be imposed on any holding of which 
the annual value is less than six rupees: 


-:VProvided that both the taxes shall not be in force at me same 


time in the same ward."  : : b 

Section 86 provides that the Commissioners may order that a vies 
for the cleansing of latrines be levied within the limits of the muni- 
cipality in addition to either of the taxes mentioned in-section 85. 

The plaintiffs attack the tax imposed under section 85(a) as 
ultra vires on three grounds, namely, first; that the amount was as- 
sessed on the basis of their circumstances and property outside the 
municipality ; secondly, that each of the joint occupants of a hold- 
ing has been separately assessed at the maximum ‘amount ; and, 
thirdly, that the statutory procedure for assesment: has not been 


followed. -The-plaintiffs..challenge the latrine--fee as w/fra vires on ^ 


the-ground that each of two Companies who are joint ‘occupiers of 
one holding has been separately assessed with the -entire latrine fee 
payable. No further reference will be made to the legality -of the 


é 
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Cir. latrine fee, as, the question, in so far as ithas been decided in 


1931. favour of the plaintiffs, has not been reargued in this Court, We, 


Chai I UN: are consequently concerned now, solely with the ‘matter of the, 
rman, Jalpaiguri 7 E . : Des 
Municipality legality of the tar imposed under section 85 (a) which has been; 


Jalpaiguri Tea Co, Pronounced slira vires by the concurrent judgments of the Courts; 
M d ^ below. | TA 
nic » The facts relevant for the determination of this question are, 


not challenged in this Court and may be briefly recited. The heads. 
office of each of the Companies is situated within the ihunici- . 
pality. Their i income is derived from tea gardens in the Western, 
Doars in the district of Jalpaiguri, beyond the municipal jurisdic- 
dion of the town of Jalpaiguri. The tea is sent direct from the Bar: 
dens to Calcutta and sold there, The sale proceeds are sent to the, 
Jalpaiguri Banking and Trading Corporation which is the. 
financing bank of the’ two companies and has its office in 
the town of Jalpaiguri. The amounts received by the Bank: are , 
placed to the credit of the respective companies., The sum dug on. 
account of advances made by it as loan to the companies are frst, 
deducted from the receipts. Trom the balance, the expenditure i is. 2 
met, and then dividends are declare] in a general meeting of the, 
shareholders. It is not disputed that the amount thus received, by, 
the Bank to the credit of each company from outside the municipal, 
limits exceeds Rs.. 30,000 a year, and at the sanctioned rate of one. 
rupee for Rs. 160, would justify the levy of the maximum tax “of. 
Rs, 84. On these facts, the municipality maintains that the income, 
thus received by each company at Jalpaiguri constitutes its circum: | 
stances and property within the municipality for the purposes “of : 
section 85 (a), and that it is immaterial that the tea is grown in a f 
garden outside the municipal limits or is sold in a market of Cal, 
cutta, This contention has been ‘overruled by both the Courts. x 
below. We have arrived at the conclusion that the view taken by. 
the Subordinate Judge whose judgment is under appeal cannot ber, 
supported. E 2 
; There has been ine controversy. as to the precise meaning of, 
the expression “ ‘circumstances and property within the municipa-.. 
lity” used in section 85 (a), as is apparent from an examination oft 
the decisions in Kameshwar Pershad y. Chairman of Bhabua Muni-, 
cipality (1) ; -Chairman of Gtridih Municipality v. Srish Chan- 
dra (2) Deb. Narain v. Chairman of Baruipur Municipality (3) ; 


d . (1) (1900) IL: R. $37 Calc. 849. 
(a) (1908) I. "L. R. 35 Calc. 859; 7 C. L J. 641. | 
(3) (191) Le L.R: 39- Calc.- r4t ; (1913) I. L. R, 41 Calc. 1685 19 
L.J.205- 5: 7 oe E Adm umo ud 
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CL 


Chairman, Rajpur Municipality v. Nagendra Nath (x) ; Debendra 
Nath v. Chairman, Taki Municipality (2) ; Chairman of Joynagar 
Municipality v. Sailabala (3) ; Chairman of Behar Municipality v. 
Ramdeo Das (4), and Mahomed Ali Nawab v. Chairman of Behar 
MERGE) (5). What constitutes the circumstances and pro- 
petty of'a person within the municipality must in a large “measure 
dépend upon the facts of the particular case. In some of the deci- 
sións just mentioned, the question arose whether the answer depend- 
ed upon what the person gót or on what he spent within the muni- 
cipality. Sometimes it has been urged that the measure of his 
liability was what he got and not what he Spent within the munici- 
pality ; ‘this coritention was put forward by tlie assessee in Chairman 
of Giridih Munitipality’ v. Srisk Chandra (6), for the purpose of 
réduction of the assessment. On the other hand, in D.bendranath 

X DIG. of Taki Municipality (2), it was urged by the muni-* 
cipality that the test was whát he spent and not what he received, 
because this would have enabled the municipality to increase the 
ainount of assessment. It is not necessary “for our present purpose 
to determine whether either of the two tests admits of universal 
application ; here the same result is reached whichever test is 
applied. It is immaterial that the tea is grown in the interior of the 
district, beyond the municipal limits, and is sold in a far distant 
market. The fundamental fact remains that though the original 
source of the income may be outside the local limits of the muni- 
cipality, the entire income is brought to be spent and enjoyed with- 
in the municipality. As was observed by Sir Lawrence Jenkins, 
C. Ta in Deb Narain v. Chairman of Baruipur Municipa ity Om 

the term “ circumstances” in section 85. is equivalent to ‘ means". 
Thete can be no room for doubt that the sale proceeds of the tea, 
when they ate brought within the municipal limits and are placed in 
thé Bank to the credit of the companies, may, without undue strain on 
the‘language, be described as their “ circumstances and property”, 
that is, their "means and property” within the municipality, and 
may ‘consequently be taken to furnish a just measure of their liabi- 
lity to assessmént under section 85 (a). In my ‘opinion, the per- 
sonal tax is not open to attack as ultra vires on the first ground 
mentioned. 


(1) (1919) 29 C. L. J. 3705 23 C. W, N. 475: « 

(2) (1920) 33 C. L. J. 2103 25 C. W. N. 45. 

(3) (1920) a5 C. W. N. 47. (4) (1920) Pat. 120; 4 Pat. L. J. 673. 
(5) (1920) 1 Pat. L. T. sor. 

(6) (1908) I. L. R. 35 Calc. 859 ; 7 C- L. T. 631. 


(7) 0911) I. LA R. 39 Cale. 141 ; (1913) I. L. WI 41 Cale 168; 19 C. L: J: 205. 
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We have: next, to consider two minor objections, ‘namely, (a): 
that where two tea companies: jointly occupy the ‘same holding; 
each is not liable to be separately assessed under section 85 (a) andy 
(b) that the assessment is vitiated, inasmuch as the list prepared 
under section’ 87 did riot contain all the- details enumerated in: 
clause (d). In my opinion, these objections are groundless. > + cur 

As regards the former . of these points it may be observed that: 
the tax which has‘ been imposed is the tax upon persons contem: 
plated by section 85.(a) and not the tax upon holdings prescribed. 
by section 85 (b), section 85 (a) cannot plainly be limited in'its. 
application to a case where only. person occupies an entire holding- 
The language does not justify sucha restricted inteprétation ;.and: 
there is no good reason why in places where the personal tax is in 
operation, severa] persons occupying the same holding should not 

eeach be subject to assessment, according to their respective cir. 
cumstances and property with in the municipality. But, on-béhalf.of 
the plaintiffs, it has been argued that such a comprehensive construc- 
tion of section 85 (a) may cause hardship and may lead to results 
not reconcileable with the decisions in Ambika v. Satish (1),'and 
Gobinda y..Katlash (2). In the first of these cases it was held’ that 
persons living with a particular individual (the occupier of a helding) 
by reason of some connection with or relation to. him, such as sons 
or servants, could not be deemed to be occupying the holding within 
the meaning of section 85 (a) and would not be separately 
assessable by reason of . possessing separate incomes.: In the 
second: case, it Was held that when, a naib of a -zamindar resided 
‘on a "holding; solely to carry on the business of the zamindar 
whose representative he was and who paid the rent: therefor to the 
superior landlord, the zamindar and not the naib must be regarded 
as the occupier liable for payment of the tax. These decisions show 
that in concrete Instances, and upon their special facts questions 
of nicety may arise,.as to whether a person may be said to. bein 
occupation of a holding within the meaning of section 85(a) This, 
indeed, is. clear, from an analysis of the elements included inthe 
complex notion of» ‘occupation, see the judgments of Mellor and 
Lush, JJ. in,Queen v. St. Pancras Assessment Committee (3). To 
determine, whether in a given set of, circumstances a person -may.-be 
said to be in occupation of a holding for purpose of assessment of 


. rates and taxes, we may have to apply various tests ; these need not be 


exhaustively enumerated, but some ilustrations may be mentioned : 


(1) (1893) 2 C. W. N 689. (a) (1505) 15 C, L.J. 689. E 
(3) 0877) 2 Q. B. D. 581: EE j P wn 
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taking possession as the.primary element in occupation, .the ques- 
tions:may be asked, is his possession actual, is it transient or tem- 
porary, has it a character of permanency, and isit as of right or 
merely. by permissive license. Considerations akin to these may 
arise in a form.of-ibcreased complexity where we have to deal with 
members of joint Mitakshara families, the case before us is, however, 
free from such serious difficulties. Here.the possession of the hold- 
ing: by. each of the companies is actual, i$ as of right, and is not of 
atransient; character. Such possession, if.it were exclusive, would 
undoubtedly constitute “ occupying a: holding " within the meaning 
of,séction 85(a). The only fact which, itis urged, deprives the pos- 


session of the characteristics of occupation is that another company ' 


is im joint possession in a. precisely similar manner. I am of opinion 
that this circumstance is not material and that each company may, 
inithe eye of law, be'regarded‘as occupying the ‘holding. I am not, 
uninindful that there are expressions in cases: reported in the books 
to the effect that occupation in order to be’ rateable must be exclu- 
sive ; Cory v. Bristow (1) ; London aud N.W. Railway Company 
vi Buckmaster (2). But as was pointed out by Lord Herschel, L. C., 
and Lord Davey in Aolywell..Union v. Halkyn District Mines 
Drainage Co. (3), the statement that occupation must be exclusive 
does not mean that nobody else has any right in the premises. The 
cases show that if a person-has only a subordinate occupation, sub- 
ject atall times to the control and regulation of another, then that 
person has ‘not occupation in the strict sense for the purpos s of 
rating, but the rateable occupation remains in thé other, who has 
theright of'regulation and control, Cases also frequently arise 
where two persons have rights over the same hereditament, the 
tights of each qualifying the tights of the other, and both persons 
are rateable; Lancashire Telephone Co, v, Manchester (4) ; All. 
-Church v.: Hendon Union Assessment Committee (5) 3° R v. SE 
Georges Union (6). Where the rate is imposed upon the land it- 
self; it may well be that as land may, so to speak, be subject to 
‘different strata of occupation superimposed one upon another, an 
‘occupation of one kind may still be regarded as. exclusive although 
‘Other. persons may use the land in some. other way, and may even 
cuse itin such a way as to render themselves also rateable as occu- 
‘piers. On the other hand, if the tax is.assessed:on a person. as 


(1) 0877) 2 App. Cas. 262 (376). : g Gi 


* ^ 4a) (1874) L. R. 10 Q. B. 70 (444). . 
(3) (1895) App. Cas. 1170: (4) (1884) 14 Q. B. D. 267.. | 
(5) (1890 2 Q- B. 436. (6) 0871) L. R. 7 Q.'B. 9o. 
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occupier, itis plain that he does not cease to be occupier because? 
other persons are jointly in occupation with him. The second ‘ob- 
jection to the legality of the assessment must consequently be over 
ruled as untenable. vu pe 
As regards the final objection, ‘namely, that the assessment list - 
was not prepared in accordance with the provisions of section 87(d)? 
(which requires that the list shall include a description of the:hold-:. 
ing and of the property within the’ municipality: and the profession 
or business of the person assessed) we are informed that-the assess. 
ment list did not. show the income upon which the tax ‘was 
assessed. In my opinion, this wag a defect of form and did not- 
invalidate the assessment : Chairman of Chittagong Municipality v. 
Jogesh Chandra Rat (1). There is clearly no foundation for: thet 
sweeping proposition that every defect in the assessment list prez! 
«pared under section 87 destroys the jurisdiction of the Commis“ : 
sioners and renders the assessment lêm vires; and unless this 
is established, the civil Court has no jurisdiction to interferes" 
Chairman, Municipal Board, Chapra v. Basudeo (2) ; Chairmán] 
Rajpur Municipality v. Nagendra (3). Y hold accordingly that the!” 
assessment under section 85 (a) is not liable to successful attack on" 
any of the three grounds specified. E 
The, result is that these two appeals are allowed and the suits“! 
are dismissed: in so far as the plaintiff seeks a declaration that the! " 
assessment under section 85 (a) was sifra vires. The decrees'will^- 
stand in so far as ,they declare that the assessment of the Hine 
fee was ultra vires. i 
S. A. Nos. 690, 1019-1024 of 1919. It is conceded that these": 
appeals will be governed by the above judgment in S. A. 2816 and” 
2817 of 1916, and similar decrees will be drawn up in these cases, ^ ^^ 
„In each case, the plaintiff will pay costs in this Court and in the 
lower appellate Court to the defendant municipality : but all parties ? 
will pay their own costs in the Court of first instance; Mec 
Buekland, J.—The facts of these cases aresimple. The réspon“ ' 
dent Companies, with the exception of the Anjuman Tea Conipànj 
Limited, which has premises of its own, not shared with any other" 
company, jointly occupy at Jalpaiguri a building or buildings | in: 
which they have their registered offices. DUM 
Each of them has been assessed under section 85 (a) of the ~ 
Bengal Municipal Act at the maximum rate allowed a Tt E 
(1) (1909) J. L. R, 37 Calc. 44- ee 
(a) (1910) I. L. Ri 37 Cale 374 ; 11 C. L. J. 400. Vot 
(3) (1919) 29 C. Le J. 379 3 33 C. WN. 475. "m 
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is ni disputed that if ilie; are liable to asiste under that Civit, 
section the maximum rate is not excessive. pow ua 1921. 

x hey filed suits to have it declared that the assessments were Chairman, Jalpaiguri 
illegal and ultra vires and to have them set aside and have succeed- Municipality 
ed in both the lower Courts. Jalpaiguri Tea Co. 


siThree points have been: aed on this appeal. The first is Buckland, x 
thàtifhe conclusion as to the companies having property within the — 
müficipality is wrong in law upon the facts 'as found. 

oJEhe-second is that the companies who jointly occupy a -holding 
cannot all be made liable. | ' 

z4Lhe. third is-that the eee of section 87 of the. Act have , 
not. been observed. : 

«As regards the first of these points it is not disputed that the 
procedure is for the tea, which of course is grown outside municipal 
limits, to be sent to Calcutta for sale. The companies are financed 
by.the Jalpaiguri Trading and Banking Co. when the tea has been e 
soldi.the. proceeds, which are not paid. to the companies or their 
agents, are credited in the companies’ accounts with the Bank 
after, being, remitted to Jalpaiguri, where thé balance after payment 
ofgthe- Bank's dues becomes ‘available for dividends or for use in 
the,concern as may be decided. 

It is quite clear that these proceeds of the sale of tea, deposited 
in;the Bank at Jalpaiguri are property within the' municipality. 
These last four, words involve a very simple question and do not 
necessitate any consideration of questions as to where the income 
accrues and so forth, such as are to be found in connection with ques- 
tions of assessment for income tax. It has not been suggested that 
` there are any other “circumstances” which have to be taken into 
account. This point therefore must be decided in favour of the 
appellant. 

The second point does not concern the "ATA Tea Co., for 
reasons, already given. The lower Courts have not in my opinion 
approached this question from the right point of view. They have 
held that where more than one company occupies one holding, 
thé definition of which. is “land held under one title or agreement 
and. surrounded by one set of boundaries” and does not give rise 
to any. difficulty, the municipality, is not entitied to divide the ' 
holding into several holdings and assess the companies accordingly. - 
, This has resulted in-their not finding it necessary to deal with the 
point as now presented to. us, | 

The, companies undoubtedly are persons. They Kae 
occupy holdings. There is nothing in the section which saves them 
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from liability because the occupation is joint. The tax is in the 
nature of a polltax, leviable on persons. Not however merely as 
persons, but according to their circumstances and property within 
the municipality; So far asa tax per holding is" imposed, that is 
provided for by section 85 (b). Section go to which we were 
referred. on behalf of the respondent companies supports this view. 
1t provides the procedure if the aggregate amount of rates assessed on 
any person in respect of his‘occupation of two or more holdings, 
exceeds Rs, 84 per annum. , That is to say it deals with assessments 
under section 85 (a). Were the tax nota personal tax but a tax 
per holding, clearly this section would have no place in the Act as 
in that case there would be no reason for abatement as. provided’ by 
this section. In the course of argument the position of a ‘Hindu 
joint family under Mitakshara law was referred to, in connection 
with the liability of an infant son at birth, who would have a share in 


ethe holding. The point does not arise for decision but that a joint 


occupier was incapable of earning income or did not own property 
independently of the other joint occupiers might well be a 
circamstance sich-as is contemplated by section 85 (a) for not 
assessing him to the full amount. This illustration ofa possible 
application of the section does not affect the principle. - ,.- > 


In my judgment the companies though joint occupiers of holdings 
are each of them liable to the tax under section 85. (a). 

The third point is one of no substance. The complaint of, the 
eompanies is that the assessment list contained no description of the 
property as reg aired by section 87 (d). No proceedings were taken 
under section 113 which provides a remedy in such a case. More- 
over the point.which has been determined in favour of the respondent 
companies by the lower Courts is inconsistent with the second point 
as there taken on behalf of the companies that the municipality 
should not have divided the holding into sevéral holdings for’ the 
purpose of'assessment. I am not prepared to hold that the omission 
may invariably be negligible, but for the purposes of this appeal I do 
not think that the defect is fatal to the appellant. Section 358. was 
referred to in the course of argument. but that does not help the 
appellant as it ‘only refers to an assessment or rating of tax on 
property whereas. the tax in question is one on persons. 

For these reasons I concur in the orders to be made in the 
several appeals. B . 
AT 500 aaa Appeals allowed in part 
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Before Sir Asutosh Mookerjee, Knight, Judge and. Mr Justice 
"m ' Panton. 


. ANNADA PROSAD GHOSH > 
v. i 
UPENDRA NATH DEY SIRCAR AND oruers.* 


Guardian~~Minor'defendani—Certificated guardian, appointment of, without 
^ his consent—Certijicated guardian, if to signify his consent—Civil, Proce’ 
, dure Code (Act V of 1908), O. 32, Rr. 14 (1), 4 (3)— Proposed guardian 
appealing against decree. 


' Where the proposed guardian of a minor does not, signity his consent, the 
Court Should not, in,contravention of the* express direction of sub-rule (3) of rule 
4, ot order 32 of the Code of Civil Procedure, appoint him as guardian for the 
suit. 
ve t 

: When a person has been Spiond guardian without his consent, the infant 
is not represented and a decree made in a suit.so constituted has no binding effect : e 
Khirajmul ve Daim (1) and other cases. . 

“| The provision as to the consent of the person proposed to be appointed. guar- 
cud of the suit is mandatory and imperative, — "7 x 


ri is obligatory on the Court under’ order 32 M (1) of the: Code of 


Civil Procedure to'appoint a proper person to be guardian of the minor defend- 
ant for, the suit. : 


Sub-rule (3) of rule 4. T. order 32 of the Code of Civil Procedure’ controls both . 


sub-rule (1) and sub-rule (2) and places a material restriction upon the power 
which the Court may exercise thereunder. 


' Sub. rule (3) of rule 4 is applicable as well to cases under the ' sub-rule (1), as 
under sub-rule (2). No person who is competent to actas guardian of an infant 
either under sub-rule (1) or under sub-rule (2), shall be- appointed guardian of 
the-suit without his consent. 


-' The appellant was an infant at the date of the institution of-the suit, An 
application was made on behalf of the plaintiff that A who was appointed guar- 
dian of his person and property under the Guardians and Wards Act, might be 
appointed bis guardian for the suit. Thereupon notices were issued upott 
the minor and the proposed guardiaa. The notices were reported to be 


daly’ ‘served both upon the minor and his proposed guardian, There was, no. 


appearance, however, on behalf of the | proposed guardian. The Court appointed 

thé proposed ‘guardian as guardian of the minor for the suit. . At no stage of the 
suit, did the guardian appear and the result was that'the suit was decreed exparte 
against the.infant described on the record as represented by the certificated guar- 
dian.|Against'this decree, the guardian on behalf of the infant proferred an appeal ; 


*Appeals : from Appellate Decrees Nos. 2130, 2377. to (2379 of 1919, 
against the decision of Babu Krishna Kumar Sen, Subordinate Judge of Hooghly, 
datéd-the 19th June, 1919, affirming that of Moulvi, Abdul Khalique, Munsiff of 
Hooghly, dated the 19th June, 1917. 

t) (1904) L. R 33 1. A. 23 ; I. L. R. 33 Calc. 29651 COL. J. ss 
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the appeal was'dismissed, The present appeal, was,preferred ‘by the minor, who’ 
attained majority, after the decree in the appellate Court : A 
Held, that under the circumstances | the | fact that the proposed guardian eub 
ed against the decree, did not amount to consenting to'bis appointment as guar- 
dian for the suit : Skaroof vs Raghwnatha tn : 


t 


Appeal by Defendant No. 4. : it ux ot nme ee 


ar 


Suit for recovery of possession ol immovable property on ' estab- 
lishment of- title. =. - | “ i D t 


^ 


Thé ‘material facts appear froni the judgment. "TL 
Babu Delendra Nath Mandal fox the Appellant. , 2A 


„Babus Bepin Behary Ghosh, Strat Kumar Mi tra and: Karuna- '’ 
indy Ghose for the: Respondents. o ai m 


The judgment of the Court. was delivered by 


` .Mookerjee, ii Saf Si A. 215 30, of 1919) : This is an appeal by ihe 
fourth defendant in a suit for recovery. of possession of immovable 
property on establishment of title, - The appellant was an infant at 
the date of the institution of the: suit on the sth May, 1916. An 
application was made:on behalf of the plaintiff that Hari Das Ghose 
who had been-appointed guardian ‘of his person and property under 
the Guardians and Wards Act 1890 might be appointed his guardian - 
for the suit. ‘thereupon notices were issued upon the minor and 
the proposed gudrdian.. The notices were in the form prescribed 
in Appendix H to the Code of Civil Procedure, and stated thát if. 
within tlie périod prescribed an “application was not made to the 
Court for the áppointinent ‘of the proposed guardian or some friend, 
of his to act as guardian of the minor for the suit, the Court would | 
proceed to appoint some other.person to act as guardian ad litem 
of the minor, On the 6th June, 1916 it was reported to the Court., 
that the notices had been duly served both. upon the minor and his . 
proposed guardian...-There was-nó appearance, however, on, behalf . 
of the: proposed: güardian ; > yet the Court proceeded to appoint him. 
ag guardian of the} finor’ for the Suit.” “At nó stage of the suit, did. 
the. guardian appéar. and the result was that the suit was, decreed ex ex, 
parte against the infant described, on, the record ag represented "s 
the certificated guardian. Against this decree, the guardian on bes, 
half of the infant preferred an appeal to the Subordinate Judge and | 
contended .that «he decree :could not stand as against the infant, 
This. contention: ‘was’ overruled and-the appeal was dismissed. ‘Since - 
the date of the “decrée ‘of’ the Subordinate Judge, the infant has 


(1) (1918). 18 M. LT. 401. 
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' attained majority and the present appeal haè been preferred by him: 
in his own ‘right. His ‘contention is that the: decree made by the 
primary Court is void and inoperative as'against-him and should. be 
set aside with direction to that Court to retry the suit so far as'he 
is concerned. . This position has been conttoverted on behalf of the 
respondent. The decision of the question raised before us is not 
free from difficulty and depends ‘upon the true construction of the . 
provisions of order 32 of the Code of Civil Procedure. ,. 

Order 32, rule 3(1) provides that where the defendant is a minor, 
the Court, on being satisfied of the fact of his minority, shall ap- 
point a proper person to be guardian for the suitfor such minor. 
This makes it obligatory on the Court to appoint a proper person 
to be guardian of the minor defendant for the suit, The rule then 
prescribes the procedure to be followed for the purpose of such ap: 
pointment. No order shall be made on any application under.this 

.rule except upon notice to the minor and to any guardian of the 
minor appointed or declared by an authority competent in that be- 

; half; and where there is no such guardian, upon notice to the father 
or other natural guardian of the minor, or, where there is no father 
or other natural guardian, to the person in whose care the minor is, 
arid after hearing any objection which may be urged on behalf of any 
person served with notice ‘under this sub-rule. Rule 4 next deals 
with the question as to who may act as n-xt friend or be appointed 
guardian for the suit. The persons who may so act are divided into 
two classes, Sub-rule (1) provides that any person who is of sound: 
mind and has attained majority may act as next friend of a minor or 
as his guardian for the suit. Sub-rule (2) provides that where a minor. 
has a guardian appointed or declared by competent authority, no 
person other than such guardian shall act as the next friend of the. 
minor or be-appointed his guardian for -the suit unless the Court 
considers, for reasons to be recorded, that itis for the minors wel- 
fare that another person be permitted to act or be appointed as the: 
case may be. Then follows sub-rule (3) in the following terms: 
“No person shall without his consent be .appointed ‘ guardian for 
the suit." "Che generality of the language used in sub-rule (3) makes 
it'abundantly clear that the legislature intended this sub-rule to be: 
applicable as well to cases under sub-rule (1) as under sub-rule (2) ;' 
in other words, the legislature has prescribed that.no person who: 
is competent to act as guardian ofan infant either under sub-rule (1) 
or under sub-rule (2) shall be appointed guardian for the suit without: 
his consent. It was argued on behalf of the respondent in essence 
that this sub-rule is applicable. only to cases of persons other than 
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certificated guardians: This result, it was contended, follows from 
the provisions’of the Guardians and Wards Act 1890, which define 
in sections ro and 27 the duties ‘of a person appointed as guardian 
of the person and property of an "infant. Sub-section (3) ‘of section 
10 provides that the application of a person to be appointed guar- 
dian of an infant must be accompanied by a declaration. of the wil- 
lingness of the proposed guardian to act and the declaration must 
be signed by him and attested ‘by at least two witnesses. Section 
27 provides that a'guardian of the ‘property of a ward is bound to 
deal with it as:carefully asa man of ‘ordinary prudence would deal 
with it, if it were his own, and, subject to certain qualifications, he 
may do all acts which are reasonable and proper for the realization, 
protection or ‘benefit of the property. The respondent has urged 
that a guardian appointed under Act VIII of 1890 is under an ob- 
ligation to defénd a ‘suit instituted against his ward ; and that con- 
"sequently, the Court where the suit has been instituted is entitled to 
presume, if not asa -matter of law, at any rate as a, matter of fact, 
that he will consent to be appointed guardian for the suit We are 
of opinion that.this contention should not prevail If this were 
the intention'of the legislature; sub-rule (3) of rule 4 might have 
been placed between sub-rules (1) and (2) or might have been framed 
in different words. For instance, it might have provided that no 
person, other than a certificated guardian, shall, without his consent, 
be appointed .guardian for the suit. But, beyond this a serious 
difficulty might.arise, if the Court which had seisin of the suit were 
held-competent to appoint a certificated guardian as guardian for 
the suit even where he withheld his consent or expressly declined 
the appointment. - A person appointed guardian for the suit in such 
circumstancés, would, almost to'a certainty, neglect to look after 
the suit, and the interest of the minor would be placed in serious 
jeopardy. It ;may^be conceded’ that a certificated guardian who 
takes up’suchran attitude may render himself amenable to the discip-* 
linary jurisdictior.of the Court which .appointed him as guardian. 
He may, indeed; be.removed under ;section 39'.for breach of duty 
or neglect of trust. : But that- clearly. does not.afford adequate pro- 
tection to the-infant, whose interests would be imperilled by the re- 
missness of a-person appointed, against his wishes, possibly inspite 
of his protest, to act as guardian. for the suit. We are reluctant to 
adopt & construction of rule 4, which may conceivably lead to so. 
disastrous.a result. In: our- opinion; sub-rule(3) of rule 4 controls 
both, sub-rule (1) and.sub;rule-(z) .and places a material restriction 
upon the power: which- the - Court: may- ‘exercise: thereunder, , It is 
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thus plain that, in the case before'us, as the proposed . guardian did 
not signify his consent, the Court should not, in contravention of the 
express direction of sub-rule 3.0f rule 4, have appointed him as 
guardian for the suit. - 

t ‘What then, is the effect of an appointment so made? .It has 
been laid down in a-long series of decisions:that when a person has 
been appointed guardian ' without his consent, the infant is not re- 
presented and.a decree-made ina suit so constituted has no bind- 
ing.effect upon him. Amongst the decisions of the Judicial Com- 
mittee, reference may be made to Khirajmul v. Daim (1) ; Rashid- 
unnisa v. Muhamad Ismail Khan (2) ; and. Pratab Singh v. Bha- 
buti Singh (3). Amongst the decisions of this Court, reference may 
be made to Dakeshur Pershad Narain Singh v. Rewat 'Mehton'(4) ; 
Narsingh Narain v. Sheikh Jahi Mistry (5); Bal Kishun v. Topes- 
war (6) ; Dinabandhu Nandi v. Mashuda Khatun (7) ; Purno Chan- 
dra v. Bejoy Chand (8) ; Narendra v. Jogendra (9) ; Banesware 
v. Tarapada (10) ; Radhashyam v. Rangasundari (11), and Burendra 
Nath Bose v. Aghore Nath Bose (12). A similar view was 
adopted by the Madras High Courtin Chundury v. Koripalli (13), 
and Sharoofv. Raghunatha (14), though a contrary view appears 
to have prevailed at one time in that Court as indicated by 
the judgment in Oodayanasamy Tevar v. Alagappa Chetty (15). 
Indeed; it is. now well settled that the- provision as to the 
consent of the -person proposed to be appointed guardian for 
the -suit is mandatory and‘ imperative and this was emphasised 
by this Court in Mohan v. Harprosad (16). But the respondent has 


urged that the present case falls within the principle of the decision ' 


of the -Judicial Committee in Walian v. Banke Behary Pershad 

Singh ' 17), ewhich is clearly distinguishable. ' As appears from the 

judgment of the Judicial Committee in that case, the mother who 

had been proposed for appointment as guardian of her'minor son 

"had entered appearance and acted throughout the trial of the suit. 

No trace, however, could be found: on the record, of ‘a formal order 
'* (1) (1904) Le R. 31 1. A. 23; I. L. R. “sê Cale. 296; 1 C. L. J. 584. 


““(2) (1909) L. R. 36 I. A. 168; I. L. R. 31 All. 572 ; 10 C. L. J. 318. 
-+ (3) (1913) L. R. 40 I. A. 1825 L'LL. R. 35 All. 487 ; 18 C. L. J. 384. 


(4) (1896) 1. E.R. a4 Cale. 25... © (aanas COLL. 3. | 
(6) (1911) 15 C L. J. 446. (7) (1912) 16 C, L. J. 318., 
.(8) (1913) 18 C. L. J. 18. (9) (1914) 20 C. L. J 469. 
'(10) (1917) 26 C. L. J: 258. © -* 7 (ru) (1920) 34 C. W. N. 541. 
(12) (1920) 35 C. W. N. 525° > ^ >ò (13) (1916)31 M. L.-J. 39. 
(14) (1915) 18 M. L. T. 401. (15) (1903) 14 M. L. J. 342. 


(16) (1917).40 1. G- 2, (17) (1903) L. R. 3o I, A. 182 ; I: L, R, 30 Calc. 1921 
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for her-appointment as guardian ad litem -The Judicial. Committee 
held in substance that the absence of a formal order -of appointment 
as guardian is not‘fatal to.the:validity of the proceedings, where the: 
proposed guardian'has in fact appeared and acted on behalf of the 
minor. In such a«contingency, the absence of the formal order may 
well be treated as a curable irregularity. That this is the true effect of 
the decision of the:Judicial Committee follows from the decisions in 
Janki Dass v. ' Mohabir (1); Pokhpal v. Chhiddu (2) ; Ram Asray: 
Singh v. Sheo Nandan Singh (3) and Keshawesarendra Sahi v. Ranee 
Debendra Bala Dasi (4). This principle has obviously no. applica- 
tion tothe ‘circumstances of ‘this case ; nor can the provision of 
section 99 Code of Civil Procedure:be invoked successfully, because 
as pointed out in; Burendra Nath-Bose v, Aghore Nath Bose (5), 
where the Court ‘proceeds to make a decree against an infant who. 
is not properly represented bya guardian as contemplated by the, 
“Code of Civil Procédure, the Court: acts without jurisdiction, - inas- 
much as a decree is made AP a person who is "in essence not 
before the Court : , 

It has been finally urged that ifs fact that the oou Pads 
had preferred an appeal to the Subordinate Judge may be taken 
as an index that he had consented to his appointment as guardian. 
for the suit. We are unable to give effect to this contention. No 
doubt the proposed guardian preferred an appeal on behalf of the 
infant; but we have the equally.important fact that he never 
appeared during tho trial of the suit and took. no steps to protect the 
interest of the infant. The: view. we take is supported by the deci- 
sion of the Madras High Court in Sharoof v. Raghunatha (6). We. 
hold accordingly that the decree made against the appellant cannot . 
be maintained and must be vacated: 

The result is that this appeal is allowed, the decrees of both the 
lower Courts set.aside, only in so far as the -appellant is concerned, ,- 
and the suit remitted to the Court of first instance, to be retried- 
against him.: The appellant is entitled, to his costs in this Court from 
the plaintiff respondent ; 5 we make no order as. to his costs, inthe , 
Courts below, =, KETA 

It is conceded that this Kanaan will Sore second appeals. 
Nos, 2377 to 379 0f 1919 ; a decree will be drawn upin similar 
' terms in each of those cases, 


rt 


A. T. M. Xn ~., Appeals decreed x cases remitted. . 
(1) (913) 22 T. C. 840. (a) (1912 9 A. L. J. 653. 
(3) (1916) 1 Pat. L. in " 
(4) (1919) 4, Pat. L. 213; (919) C. W. N. (Pat) 12t. ei 

- (5) (1920) 25 G- W.N. 525. (6) (1915) 18 M. Le t. unc : 
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Before Sir Lancelot Sanderson. Knight, Chief Justice, and Sir 
Asutosh Mookerjee; Knight, Judge. 


: | 
; ; * "CHAITANYA CHARAN SET' pas Nr 


Civit, 

E D . 1920. 

P nad 
MOHAMED YUSUF* . 4 os December, 6, 8. 


Judgment of afirmance—Civil Procedure Code e (4 V- 1908) Sec 110—Varla-- 
Hion of decree as to costs. Ea 
‘A party i is not entitled to appeal to His “Majesty in Council where the High 
Court varied the decision of the lower Court as to costs but: dismissed the appeal on 
the merits in all material respects, as the judgment is one of affirmance, the value - 
of the subject matter of the suit fulfilling the requirement of section 110 ofthe. 
Code of Civil Procedure: Thakur Baldeo v. Thakur Lalji (1) referred to. 
Application for leave to appeal to His Majesty. in Council by the 
- Plaintiff. f i P 


. Suit to recover da mages for an alleged . nialicious prosecution. - 


Thé material facts are stated in thé oe of ine: leaned Chief ` 
Justice 4 | - $ 


'"Baéus Biraj- Mohan Majumdar ant Satindra Nath Mukherjee 
for the Petitioner. j 


` Babus ‘Ram Charn Mitra and Surendra Nath Guha for the ' 
Opposite Party. | $ 


- The judgments of the Court were as follows : ae! 
“Sanderson, C- J:—This is an application by the plaintiff i in. 
the suit, for 4 certificate that thisis a fit and proper case for leave December 8, 
to “appeal to His Majesty in Council. ‘There is nó quéstion as to me 
the ' value of the subject matter of the suit, ór the subject matter of 
the appeal; butit is ürged on behalf of the respondent that the | 
judgnient of the High Couitt against which it is desired to appeal was 
otle of affirmance and ` that there is no substantial question of law 
involvéd: On the other “hand, it is ‘urged, by the learned vakil 
for the plaintiff, that thé judgment of this Court was not ‘one of affir- ` 
mance, and that, if it was one of affirmance, there is a substantial 
question of law involved: l 
` The súit was brought to recovér damages for an alleged malicious , 
prosecution. The first Court dismissed the. suit without costs. The 


* "Application No. | 28 of 1920 ‘for leave to appeal to His Majesty i in Council 
from the decision of Mr. Justice “Richardson and Mr. Justice Hoda i in ‘Appeal 
from Original Décrec No. $3 of 1919; dated thé 17th May, 1920. ` i 


(1) (1906) 10 Oudh Cases 65. 
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matter then came on appeal to the High Court and the decree of. 
the High Court was as follows: “It is ordered and decreed that” 
the decree of the lower Court in so far as it relates to costs be set' 
aside and in lieu thereo? ıt is hereby ordered and decreed that the 
plaintiff do pay to the defendant No. x the costs incurred by him: in 
the Court below with interest thereon at the rate of six per cent“ 
per annum from the, date of the decree of that Court until realiza- 
tion: And it is further ordered and decreed that save and except! 
as aforesaid the said decree of the lower Court be affirmed and 
this appeal dismissed : And itis further ordered. and decreed that. 
the plaintiff, appellant, do pay to the defendant No. I respondent the, 
sum of rupees five» hundred and thirty two and annas six. being 
the amount of costs incurred by him in this Court, with interest 
thereon at the rate of six per cent per annum from this date until 
erealization." : 

The first question" which I have to decide, is whether i in the. 
circumstances of this case, the judgment of the High Court is one of 
affirmance. In my judgment itis. The only part of the judgment, 
and decree of the lower Court which is varied by the decree of 
this Court was that part which related to costs. The costs were 
entirely in the discretion of the Court which heard. the appeal., "The 
Court exercised its discretion and ordered ‘that the plaintiff | should 
pay the costs of the ‘suitin the first Court and the costs of the 
appeal to this Court. If we were to hold that this was not a decree 
affirming the decree of the lower Court, it would follow that when- 
ever, ina case where the subject was” of the requisite value, this 
Court varied the decision as to costs of the lower Court, however 
small the extent might be, and dismissed the appeal on thé niérits 
in all material respects, the party who failed on* the appeal in the 
High Court would have a right to appeal to the Judicial Com- 
mittee. I cannot believe that that was intended by the legislature 
and I am confirmed in this view by the fact that no authority can be 
produced in support of the contention put forward. by the learned 
vakil for the appellants though the situation which occurs in this 
case, must have occurred many times in the past. — 

In, the case of Thakur- Baldeo Baksh Singh v. Thakur Lalji 
Singh and others (1) this question was considered. 

The learned Officiating Judicial Commissioner who gang 
the judgment stated as follows :—“ It appears to me that we shall be 
doing no violence to the language of section 596 of the Code of Civil 

(1) (1906) 10 Oudh cases, 65. 
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Procedure if we hold that the words “affirms the decision of the 
Court immediately below ” relate to the subject matter of the suit. 
The costs of the suit claimed by the pla:ntiff are never taken into 
account in considering whether the subject matter of the suit in the 
Court of first instance amounted to Rs. 10,000 for the purpose of the _ 
first clause of section 596 of the Code of Civil Procedure.” 

* Ir my opinion the plaintiff is not entitled toappeal merely 
because the two Courts differed on the question of costs." 

The learned Commissioner was dealing with section $96 of the 
Code of Civil Procedure, which was then in force: but the material 
words in that section do not differ from the words in section rro of 
the Code of Civil Procedure 1908. 

“I agree with that part of the judgment. In this case the 
High Court merely exercised its discretion as regárds the costs of 
the suit in the lower Court and it entirely confirmed the decisione 
of the lower Court on the merits of the case; consequently in my 
judgment the decree appealed from affirmed the decision of the 
Court immediately below the High ‘Court within the meaning. of 
section 1ro of the Code of Civil Procedure. 

“As regards the second question, vis :— Whether there isa sub- 
stantial question of law involved, I have read the judgment of my . 
„learned brother Mr. Justice Richardson and it is clear from that 
judgment that the question was entirely one of fact and that there is 
no substantial question of law involved. 

For these reasons, in my judgment, the application must be 
refused with costs, three gold mohurs, 

Mookerjee J,—1 agree. 


A. T. M, Application refused. 
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_ Before Sir Asutosh Mookerjee, Knight, Judge, and Mr, Justice 
Panton. 


SARAT CHANDRA MAITI AND OTHERS 
| BIBHABATI DEBI AND OTHERS* a 


Title, declaration: of—Limitation—Attachment under section 146 of Code ‘of: 
Criminal Procedure (Act V of 1898)~—Adverse possession—Misdescription of 
defendant as minor—Certificated guardian proposed as guardian ‘ad liter 
— His consent, if necessary —Civil Procedure Code (Act XIV of 1882) Sec, 
443— Rent suit—Representation—Decision of Court, to rest on what—State- 
ment in judgment as to admission, how'to be refuted. ; 


pcdes 


When a property is attached under section 146 of the Code of Criminal Proce- 
dure, it passes into legal custody, and during the continuance of the attachment, 
such custody is for the benefit of the true owner If the true owner was in fact in 
possession when the attachment was effected, his possession in the eye of the,law 
ig not interrupted. If, on the other hand, the wrong-doer was in possession at 
the time when the attachment took place, the offect of the attachment is to inter- 
rupt his possession, and from the moment ‘of attachment the possession of the 
rightful owner revived in the eye of the law - Brojendra v. Abd Rasac (1) 
followed. Deo Narain v. Webb (2) dissented from. - X tog 


The intervention of public authorities for the preservation of peace, operates in 
the same way as the es major of the floods, and the constructive possession of the 


te 
_ There can be no continuance of adverse possession when the land is not cap- 


able of use and enjoyment by the rightful owner. ; 


Where the defendant was misdescribed as a minor cand a guardian ad litem was 
appointed, although he had i in fact attained majority, a suit subsequently institu- 
ted by him to set aside the decree should be dismissed, on the ground that he was 
hound by the decree in the former suit, inasmuch,- though aware of the suit. and 
the execution proceedings which resulted in the sale, (ss order for the appoint- 
ment of a guardian ad litem was made after noticé to the alleged minor and the 
proposed guardian), he still allowed his guardian to conduct the defence and the 
proceedings on his behalf as guardian for the sult. 


In the absence of a provision in the Code of Civil Procedure of 1882 correspond- 
ing to order 32 rule 4 sub-rule (3) of the Code of 1908,where a certificated guardian 
was proposed for appointment as guardian ad litem, the Court might, unless he 
declined the appointment, presume his consent. 


A person can, under certain circumstances, represent the tenancy so as to 
entitle the landlord to obtain in a suit brought against that person, a decree 
binding upon all the persons interested in the tenancy 

$ 


* Appeal from Original Decree No. 216 of 1919, against the decision of Babu 
Sris Chandra Chaudhuri, Subordinate Judge of Midnapore,-dated the 28th June 
1919. j 
(1) (1915) 22 C. Le J. 285. (2) (1900) L L. R. 28 Calc. 86, 


Fr 
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The decision of a Court should rest not upon suspicion but upon legal grounds 
established by legal testimony : Mina Kumari v. Bijoy Singh (1). 
` A statement in a judgment as to an ‘admission made before the Court of first 
instance should not be doubted lightly by the appellate Court, specially in the 
absence of an affidavit by the vakil who appeared in the Court of first instance. 
In cases of this -character; where a litigant feels aggrieved by the statement in a 
judgment that an admission has been made,the most, convenient. and satisfactory 
course to follow, wherever practicable, is to apply to the Judge without delay and 


i 
ask dor rectification or review cf the judgment. 


Appa by the Defendants, © ; : 
Suit for’ declaration of plaintiff title and’ for consequential 
relief MD a i 

"The material facts appear from the judgment., 


"m 


e ghd „Babus Makendra Nath Ray and- Santosh Kumar Pal for. Defen- 


aa Nos. 3 to 5 Appellants. . 


` Mr. J. € Hasra; ` Babus Makes Chandra Banerjee and 
a Nath Banerjee for Defendants Nos. 7 to ia Appellants, 


t Dr Duarka Nath Mi fter, Babus Probodk Chandra Chatterjee 
and Rama Prasad raul for the Plaintiffs Respondents. 

morat C. A V, 
a The lenei of the Court was delivered by ' 

Mookerjee, J.—The subject matter of the litigation which has 
"iésulted in this appeal is a large tract of what is called Jalpai land 
of. the abolished salt department, situated in the district of Midnapur 
Within the zemindari of the Raja of Mahisadal. On the 8th July, 
1864, . one Sunder Narain Maiti obtained a settlement from the 
gemindar in respect of an estimated area of 400 bighas within, speci- 
-fied;boundaries.. - After the death of the original grantee, his son 
‘Taraprosad Maiti, on the roth November 1874, took a confirmatory 
"eaáe"of 513 bighas approximately, for the benefit of the family 
whereof he was the senior member. The relationship of the mem- 


ied) 


“bets of this family may be gathered from the following genealogical 


ds 
(1) (1916) ty R ut. A. i t L. RNg Calc: 662 ; as C. Lu J 508, 


1911. 
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Sarat Chandra 
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The Maitis defaulted to pay rent, with the result that on the 
26th August, 1903, the zemindars obtained a decree for rent against, 


them. The decree was put into execution, and at the auction sale 


which followed, the landlords became the purchasers on the 16th 
January, 1904. The sale was confirmed on the 18th February, 1904 
and possession was delivered on the roth April, 1904 On the 3oth 

January, 1909, the plaintiff obtained settlement from the Raja. The 
defendant, however, disputed her right to take possession This 
led to the institution of proceedings under sections 107 and 145 of 
the Criminal Procedure Code which terminated in an order made 
on the a8th September, 1912, for attachment of the disputed lands 
under section 146 of ‘the Criminal Procedure Code, “The plaintiff 


a 
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thereupon instituted the present suit on the oth October, 1917 for 
declaration of her title to-the attached land under the lease granted. to 
her on the 3oth January, 1909 and to the. sums of' money held by 
the Collector as receiver from:the date of his appointment. ‘There 
were two.sets of defendants to the suit, namely, defendants 1 to 5 
and defendants 7 to 12. The first set repudiated the claim on the 
ground that it was barred by limitation and that the decree for rent 
did not affect their rights under the lease of the roth November, 
1874. The second set urged that they held tenancies subordinate 
to the lease of the roth November, 1874 and. were consequently 


‘entitled to remain in occupation, notwithstanding the sale held on 


the 16th January, 1904, in executibn of the decree for arrears of rent. 
The Subordinate Judge overruled these contentions and declared the 
right of the plaintiff to direct possession of the disputed:lànds ; the 


` decree also made a consequential order as to-the. amounts held in 


deposit in the treasury The defendants have appealed against this” 


. decree, and separate arguments have been addressed to the Court 


- 


on behalf of the two sets of defendants who have united in one 
appeal. The grounds which emerge for consideration may be formu- 
lated as follows ; first, that the suit is barred by limitation ; secondly, 


that the decree for rent made on the 26th August, 1903, did not oper- 


ate asa valid rent decree, as three of the persons interested i in thé 
riàncy created under the lease of the roth November, 1874 were 
not: represented before the. Court in the rent suit ; and, thirdly, 
that. the tenancies s.t up by the second set of defendants were real 
and not fictitious as held by the Subordinate Judge 

As regards the first point, we are of opinion that the plea of 
limitation cannot prevail, in view of the decision of this Court in 
Brajendra Kishore v. Abdul Razac (G). That case is am authority 
for the proposition that when a property is attached under section 


i 146, of the Criminal. Procedure Code, it passes into legal custody, 


and, during the continuance of the attachment, ' such custody is for 
the benefit of the true owner. If the true owner was in fact in poss- 


e "m" 
“easion ‘when the attachment was effected, his possession in the eye 


of the law i is ' not interrupted. ‘Tg on the other hand, the wrong- 
doer was in posséssion at the time when the attachment took place, 
thé effect of the attachment is to interrupt his possession, and from 
the moment of attachment the possession of the rightful owner reviv- 
ed i in the eye of the law. These results are deducible from the deci- 
sions of the Judicial Committee in Agency Co. v. Short (2); Secre- 


w (1913) 2a 1 C. L.]. 383. (a) (1889) 13 App. Cas, 793. 
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‘tary of ‘State jor India v.  Kristomani Gupta (1), and Kumar. Paas 
ta Ray v Secretary of State Jor India (2). The ‘intervention of the, 
public authorities for the preservation of peace, operates-in the, same- 
way as the vis major of the ‘floods, and the constructive possession, 
of the land is” thereafter, if anywhere, in the true owner, While, 
the Collector holds Possession for, the benefit of the rightful owner, 
no possession on the part of the: wrong-doer, can by. legal fiction, be, 
deemed’ to continue ` so "as to be available: towards the ultimate, 
acquisition of title against the true owner. From this &tandpoint,. - Dp. 
question of limitation really arises, because less than twelve, years, 
elapsed between the confirmation of the rent sale on the’ 18th, Feby 


ruary | 1904" ‘and the attachment by the Magistrate on -thé ath an 


September 1912. If during the attachment, the seisin or^ legali ipos-. 
session is in the trie owner, the attachment does not amount,-fo. 
, either dispossession of the owner or’ the discontinuance of his pos; 
" session. But it has been urged that this view cannot be reconciled, 
with the decision in Deo Narain v. Webb (3). This. may. be.-con; 


“ceded ; it must not be overlooked, however, that the decision i in-that 


case Was pronounced i in 1900, when the judgment of the’ "Full, Bench 
in Kally Churn Sahoo v. Secretary of State (4) was still considered 
good law. That Full Bench decision was overruled by the- ‘judge 
ment of the Judicial Committee in Secretary of State for Indian, 
Kristomani (i). The substance of; the matter is that the doctrine that 
that there can be no continuance of adverse possession “when: the 
land is not capable of use and enjoyment by the rightful--owner, 


' Which is now regarded as'an elementary proposition by reason:of the 


successive decisions: of _the Judicial Committee in Agency Go:oyz 
Short (5) 5 Secretary of ` State.. for’ India v. Keistomani G),-;and 
Kumar Basanta.¥. Secretary of State for India (2) was by no. means. 
familiar -when the; case of Deonarain v. Webb (3) was decided ; that 
case cannot.- consequently be. treated as binding authority, -as jt 
overlooks a fündamental principle: enunciated by the Judicial.Com: 

“mittee. We tliu$see. no reasoü to depart from the. decision ; win 
Brajendra Kishore v. Abdul Rasa; (6), and the first one must be 


‘overruled as imntenable. eae k Sraa Swit 


^ 
oi 0 0. eee oM 3 oe 


QT d 
(1) (1902) LOR. 29 1. A. 104 ; I L L 

(2) 0912), L. ,R. 441. A. 104; 1 Le 
(4) (1900) Í; ‘Le R. a8 Cale. $86, 7 
(4) (881) T. LIR, 6 Calc. 725- : E 
(5) (1888) 13 App. Cas. 793. ° ' SUBE n 
(6) (1915) aC. È. Ji 283. > : sc 


R. 29 Calc. 518., 
R. 44 Calc. ZU a8 C, L »: dn 


ae 
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_As regards the sind soit it has been urged that the decree 
for rént made on the 26th August, 1903, did ' ‘not operate as a valid 
rent decree, as.three of the persons interested in the tenancy at that 
tiffie"were not represented before the Court in that suit. These three 
peisons i were Asutosh Maiti (the late father of the fourth and fifth 
defendants in this suit), Saratchandra Maiti (the-third defendant in 
tfiis’ suit) ‘and Bimala (the widow of Haraprasad Maiti). As regards 
ASutosh, the objection taken i is that at the date of the institution of 
tlié rent suit, he had in reality attained majority, but was misdes- 
éribed ‘as a minor represented by his uncle and certificated guar 
didn’ Ramnarayan Maiti (the first defendant in this suit). As” 
régards Saratchandra who was a minor at the date of commence- 
miétit of the rent suit, the objection taken is that his uncle and 
cettificated guardian Ramnarayan Maiti- was appointed his guar- 
dian-for the suit without consent. As regards Bimala, the objec- 


tióntàken is that she was not joined asa party to the rent suit,e 


thoügh the interest of her husband in the tenancy must have de- 
volved on her by right of inheritance. ' 

OXBAS régards the objection in respect of“Asutosh Maiti, à question 
hasbeen raised regarding the admissibility ofthe recital, in the 
güàidisnship certificate, of the date when he would attain majority. 
Référencé has been made to the decisions in Satis Chunder v. Mohen 
dró Lal (x) and Gunjra Kuar v. Ablakk Pande (2) to show that 
dich evidence -would not be admissible under section 35 ofthe 
Indian Evidence Act. These cases were doubted in Monindra v. 


Ram Krishna (3) where the recital in a guardianship certificate was 


held “admissible under section -32 (5), on an interpretation of the | 


section which receives support from the decision of the Judicial 
.Gommittee in MoAamed-v.: Yeoh (4) and conforms to the earlier deci- 
sions in Ramchandra v. Jogeswar (5); Dhanmull x. Ram Chunder (6), 
and: Oriental G. S.. L. A. Co. v.. Narsinha (7). But we cannot 
Gverlook the fact that in the present case the recital was based pre- 
sümably ón the statement of the applicant for guardianship, namely, 
Raninatain Maiti, who isa party to the suit and could have been ex- 
ifhined-as a witness in this litigation : Achyutananda v. Jagannath (8). 


e There i is, however, other evidence ori the point, and we shall conse- 


quently proceed on the #ssumpllon that at, the date of [the institution 


a) (1890) I. L. Rs 17 Calc. 849: (a) (1896) I. Ly R. 18 All. an. 
(3) (1915) 21 C. L. T. 621. R 

(4) (1916) L. R. 431. A. 356 ; [1916] 2 A. c. si 

(5): (4893) I. L R: 29 Cale. 758, (6) (1890) I. L- R, 24 Calc. 265. 
(7) (o1) L.-L. R. as Mad. 183. « (8) (1914) 21-C, L. J. 95... 
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Civit. of the rent suit, Asutosh had already attained majority and was 
rodi. misdescribed asa minor. It is indisputable’ that he had notice of. 
wa the suit, because orders for the appointment of a guardian ad litem 


Sarat Chandra 
29... are made only after notice to the’ alleged minor and the proposed 
Bibbabad Dobl; guardian. ' In‘such circumstances, the principle of the decision i in 
Mookerjés; Y. Ram uwhavi v: Duraisami (1) applies. In that case, a defendant 
a had been m'sdescribed asa minor and a guardian ad litem was 
appointed, although-he had in fact attained majority. A suit sub- 
sequently instituted by him to set aside the decree was dismissed, 
on the ground that he was bound by the decree in the former 
‘suit, inasmuch, though aware of ‘the suit and the execution 
proceedings which resulted in the ‘sale, he still allowed his elder 
brother to conduct the defence and the proceedings on his'bebalf as: 
guardian for the suit. This conclusion is manifestly well-founded on 
reason and is supported by the decisions in GangaRam v. Mihin Lal 
%2); Tanguturi v. Hanumantha (3) ; Enuga v. Beswada (4), and 
Net Laly. Kareem Bux (5). , We need not consider the effect of 
the institution of a suit by a person as the next friend of a plaintiff 
who is described as a minor, but is really a major. Upon that point,’ 
the Courts have ‘been divided in opinion; Zagui Jan v. Obaid- 
ulla (6) and Shanmuga v. Narayana (7) favour a liberal view and’ 
sanction the necessary amendments to validate the suit ; Sheorania 
v. Bharat Singh (B) and Saramma v. Seshayya (9) adopt, on the’ 
other hand, a stricter view .In the ‘case before us, there is abund- 
ant evidence that Asutosh was aware of the rent suit and of the exe- 
.cution proceedings consequent on the decree made therein.. He 
never took steps to challenge the propriety of the decree up to the 
time of his death which took place in r9rs., In our judgment, the 
decree made against him was not invalidated by the - circumstance: 
that he was misdescribed asia minor when he had in fact al- 
ready attained his majority." The objection fails in so far as it is 
based on the ground that Asutosh was not propeng? before the Court 
in the rent suit. : - A 
As regards the objection in respect of Saratchandra Maiti, it has 
. been urged that he was not properly represented in the rent suit, as 
: Ram Narain Maiti, his certificated guardian, was appointed guardian 
for the suit, notwithstanding that upon -service of notice he'did not 


(1) (1897-8) T. L. Ri 21 ‘Mad. 167, (a) (1906) I. L. R. 28 All. 416. 
(3) (1916) 20 M. L, T. 479. (4) (1917) 17 Mad. W. N. 495. 
(5) (1896) 1. L. R. 23 Calc. 686. © — ; 3 
Á (6) (1894) I. L. R. 21 Calc. 866. > (7) (1916) I, L. R, 40 Mad: 74%, 
(8) (1897).1. Ly R20 AlL go. | (9) (1905)-1. L. R 28 Mad. 3964 ` 
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appear to signify his acceptance of the office of guardian ad Hiem, 
It may be stated at the outset that the order-sheet in the rent suit 
is not available at this distance of time, and it is not possible, from 
an inspection of the record, to ascertain whether Ram Narain res- 
ponded to the notice served upon him and whether the order for his 
appointment as guardian ad tem was made with his consent. The 
fact remains that the rent suit was decreed ex parte and there was no 
appearance on behalf of the defendants when the suit came up for 
final disposal on the 26th August, 1913.. This does not conclusively 
prove that there was no appearance on behalf of the defendants 
at an earlier stage. But let us assume that Ram Narain Maiti, the 
proposed guardian, did.nót appear in response to the notice served 
upon him and:yet he was appointed guardian ad /ifem of his nephew 
and ward, Sarat Chandra Maiti. The appellants contend that such 
appointment was void and inoperative and that consequently Sarate 
Chandra Maiti must be considered not to have been represented at 
all at the trial. The validity of this contention must be tested with 
reference to the provision of the Civil Procedure Code of 1882 
which was in force when the rent suit was tried. Section 443 of the 
Code of 1882 provided as follows : 


“Where the defendant to a suit is a minor, the Court, on being 
satisfied of the fact of his minority, shall appoint a proper person to 
be guardian for the suit for such minor, to putin the defence for 
such minor, and generally to act on his behalf in the conduct of the 


» 


case.’ 


$ 


This was an exact reproduction of section 443 ofthe Civil Pro- 
cedure Code of 1877. The fellowing paragraph was added to sec- 
tion 443 of the Code of 1882 by section 53 B of the Guardians and 
Wards Act 1890 : 


* Where an authority competent in this behalf has appointed or 
declared a guardian or guardians of the person or property, or both, 
of the minor, the Court shall appoint him, or one of them, as the case 
may be, to be the guardianfor the suit under this section, unless 
it considers for  Feasons to be recorded by it, that some other person 
ought to be sd" appointed." 


Section 443, in this enlarged form, has now been reproduced as 
order 32, rule 4, sub-rule (2) of the Civil Procedure Code of 1908. 
In the Code of 19o8, there is, in order 32, rule 4, sub-rule (3), an 
additional provision to the effect that no person shall, without his 
consent, be appointed guardian for the suit. There was no such 
provision in the Code of 1882; but it has been held in the case of 
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ee v. Chhagan (1) which was followed in Vasudev | v. ‘Krisknaji io 
that the Civil Procedure Code did not empower a Court to ‘appoint 
a person, against his .or-her: will, to be a- next friend ‚or guardian 
ad litem;of a:minor. Sir Michael Westropp, C. J. observed: that'thé 
words “ no other person fit and willing to actas guardian for’ the 
suit ” in section 456. of the Code of 1877 (as'&mended by ‘section 73 
of Act XIL af 879) indicated : that the legislature: did notin neng 
to force the office of guardian ad litem on’ ány i pêrson ` in inoitit. 
The same words, were reproduced iin section 456 of the Code of 1882 
and now find a place in order 32,. tule 4, sub-rule (4) of the ‘Code 
of ,1908.: These remarks, however, Were made: with reference to the - 
appointment, «of 2, person as guardian ad litem’ who was not a” certi- 
ficated guardian. ', Consequently, the observations cannot. bê as as 
sumed, to have been intended to apply to a person ‘who had, : on r! 
a own application, been appointed a guardian of the minor “by ` comp 
‘tent authority.” , Indeed, - in. fhe' case of- Zssur ‚Chander v. Nobo 
Kaishto, (3),át was ruled on the authority of the decisions in | Dhok 
dila v. Kusa (4) and Badaji v. Maruti (5), that as no order for” i 
 pointment of an guardian ad: litem shall issue without..the consenti 
the party appointed, if no relative or-friend of the’ minor can be foutid 
Who is willing to take out a certificate and appear as „guardian, t inè 
Judge should appoint an officer’ of Court or some respectable noting 
‘of the minor. VE his proceeds on “the assumption that a, person wh, 
on his own application, has been appointed guardian, of the pers on 
or property of a “minor | will be willing to discharge his’ duties’ towiirds 
his ward by acceptance of the office of guardian for the suit. ^ "Tb 
‘position ' under t e Code of 1883, after, its amendment in 1890, “thus 
“was that there was no &pécific prohibition against the appointment 
ofa person” as guardian “for the Suit without his consént, thou À 
there were judicial decisions, such as those mentioned “in Narendra 
v. Jogendra’ (6); which interpreted the Code -to signify that a’ person f 


| who was not-a'-cértificdted- gudrdian ‘should not be so appoiitted 


‘without his! consent, > Whéte' iP perso proposed ' to be appótia 


owas ia ‘certificated guardian, ' dié ‘Court was bound ‘to appoint, iin, 
‘unless “it considered, for .reagons"'to be recorded, that soni Biker 
person ouglit to be so appointed. If no ‘such reasons ‘thins 
„on the application, made by the. plaintiff or on a representation måde 
by., the proposed, guardian, the, normal course tor the Sour to follow 


(4) (881) 1. D R.Y Bom. 306, 70. 7^ (a) (ios) 1. "L. Ri bo Bow. ‘53% Wet 
(3) (1880) 7 C. L./R. 407. ^ ' " Sis (4) (1869) 6 Bom. H. c. Ri aig. 

(5) (1874) I. LÍ 11 Boni, HEC." ‘Rl 182. Ei u 

^46) (1914X20 C; Le J. 4693 COW, Nagap 7 5 7e 0T 
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would: be. to make- the üppointmeiit- This“ Siew:cannot be taken: 
d tegerds the provisions of the Code- of - -160$, which" contains" an 
DIES provisión in order 32 rule 4 sub-rule (3) that! no person shall 
wit out, his consent’ be appointed guardian for the suit. This has: 
been: ‘held’ to apply to all pérsons proposed to be appointed ¢ guardian . 
ad ‘litem, whether they be or be- not certificated: guaidians : of the 
minor j. Anhada Y v. Upendra (i) S^ A^ 2130 of- 1919 ‘decided: by 
Modkerjee and Panton JJ: on the sth August; 1921. - In‘ the absence 
of, a provision in the Code of 1882: corresponding to order 32, rule 
45 “gub-rile (3) of the Code of 1908,” we - may reasonably hold that 
yhete, a ‘certificated -guardian was proposed- for` appointment ds. 
ghardian ad litem; the Court might, unless he declined ‘the appoint- 
ment, presume ‘his consent. From this point ef view Sarat Chandra 
must 'be''deemed_ to“ have been represented by his ' certificated 
guardian as guardian ad litem in the tent suit. This is clearly’ not 
a, case like that of Zekatt Krishna. Prasad v. Motichanié (2) wheree 
proceedings y were taken in, Court without notice to any one represen- 
fin ig the minor: The decision in: ‘Narsingh | y. Jahi Mistry (3) also. is 
‘distinguishable. There the mother of the..infant was proposed for 
Appointment as guardian ad litem of her. infánt'son ; she did not, 
respond to the notice served upon her and yet the Court proceeded . 
10, appoint her, although the father ¥ was the-certificated guardian ; 
see also Raghubar v. Bhikya (4) and Beni Prasad v. Lajja Ram (5). 
Tbe. ‘objection against the decree in the rent suit thus fails in so 
far, as it is based on the ground that Sarat Chandra was not properly 
opresented before the Court. 

B As ‘regards the objection in. respect of Bimala, there are no 
paterials ont the record to show whether she wasin joint enjoyment 
gf, H the interest of her. husband in the.leasehold property. The 
tenancy, stood, as we have seen, in the name of Tara Prasad Maiti 
under the lease ‘of the roth November, 1874. After his death in 
uon. the landlord brought a suit for"arrears of rent against the male 
gnétpbeis. of the family,’ namely, the-two sons of Tara Prasad and his: 
AN? . Sutviving brothers Ram Narain and Luchmi Narain :'KAeffzr. 
„Mohan, v. Pran Kristo (6). In such circumstances, the vital question 
psa whether. the tenure’ was completely represented by-the defendants 
„on the record. Upon that aspect ofthe case, it’ is plain that the 
„appellants have no substantial uad ed ; s is sedit 1 case 


- 


w, (1921) 34 C. L. ]- 2934, 5:5. pices aot 2 
Kol (1913) L. Ra 40-1. A. 1405 LL, R. 4o Cale. 6355 i7 C-L. J: s t: 
(8) (911) 15 C. Le Je 3. oo T (4 01885) I L. R, 12 Cale, 69. 
(5) (1916) L L. R. 38 All. 452. * (6) (1899) 3.C. W. N. 3715 > 
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where the doctrine of representation, recognised in Mitayi Bekari 
v. Hari Govinda (1) ; Gagan v. Abejan (2) ; Profulla v. Salimulla (3) 
and Ban Behai-v, Khetterpal (4), may be invoked. If we examine 
the constitution of the rent suit, we find that Ram Narain and 
Lachmi Narain, the two brothers.of Tara.Prasad, were joined, as. 
defendants. Ram Narain was described as the certificated guardian 
of Asutosh and Sarat.. None of, them contested the claim. The 
interest of Ram Narain as'a co-sharer of the tenancy, was identical 
with that of his nephews. The evidence shows that the defendants 
were aware of the suit, the decree and the execution proceedings.. 
They did not contest the claim, because there was no defence . 
available. Although many years have elapsed since the decree was, 
made and the sale was held, no endeavour has ever been made, 
to reopen the proceedings: Ganpat v. Bindbasini (5) ; and in the 
present litigation it has not even been hinted that the arrears 
*laimed in the’ rent suit were not due in fact, or that the decree 
was erroneous or otherwise unjust in any particular. In such 
circumstances,. we should look, not-so much to the outward form of . . 
the proceedings in the suit as to the substantial justice of the case, . 
as was done by the Judicial Committee in-Hari Saran v. BAubane- 
swar (6) where reference is. made. to the decision of the Judicial 
Committee in Diurm.Das v. Shama Soondri (7) and of a Full Bench 
of this Court in Suresh Chunder y, Jugut Chunder (8). Tested from. 
this point of view there is no foundation for the argument that the: 
tenancy was not adequately represented in the rent suit and that 
the decree made therein did not operate as a rent decree, The 
second ground. urged by the sepu cannot usc be: 
maintained. 

As sada the third point, it has been urged that “the tenancies;. 
set up by the second. set of defendants were realand not: fictitious ' 
as held by the Subordinate .Judge., The pedigree set out above. 
shows that defendant 7 is-the „sister of defendant 3, defendants 8. 


. and g are the wives of defendant. 2 and defendant ro.is the. wife of: 


defendant 1. "These, defendants allege that they are tenants under 
their relations, and that the tenancies were created,in their favour, 
shortly after the settlement was-obtained from the zemindar. . Defen- . 

é (n (1859) 1. L. R 26 Cale 677. . . (2) (12131) 14 C. L. J. 180. 

(3) (1918) 23,C. W. N. sgo. 

(4) (for) i6 C W. N. 259; L L, R. 38 Cale. 923. 

(5) (lao) L. R. 47 1- A. 91 ; I. L, R. 47 Cale. 924... ^. 

(6) (1888) Le Ru 15 I. A. 1953-1. L. R3 16 Calc., 40. 

(7) (1843) 3 M. L A. 2295 6W. Re P, C. 45. 

(8) (1886) L L, R. 14 Calc. 294° ^ i 
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dants 11 and 12 claim to hold usufructuary mortgages executed in 
their favour on the sth July, 1903 by defendant ro and defendant 
respectively. The Subordinate Judge has held that the alleged 
tenancies had no real existence and were created by the tenure- 
holders in favour of the female members of their family with a view 
to keep down the amount of cesses leviable on the assets as also to 
save a fragment in the event of an execution sale. The tenancies 
are mentioned -in.a road. cess return submitted by Tara Prasad Maiti 
onthe 24th June, 1875 and this may lend some support to the 
first hypothesis just mentioned. The circumstances that the tenan- 
cies were all in favour of the ladies of the family and that the rents 
wére unusually small in comparison .with the rent payable to the 
zemindar are undoubtedly grounds for suspicion, But as was said 
by Sir Lawrence Jenkins in Mina Kumari v. Bijay Singh (1), the 
decision must rest, not upon suspicion but upon legal grounds estab- 


lished-by legal testimony. The Subordinate Judge has kept this 


principle in mind and has carefully traced the history of each of 
these tenancies. He has: shown that “there is no satisfactory evi- 
dence of possession by:the alleged lessees. This, indeed, was the 
crucial test, and it is significant that none of the female defendants 
has ventured to give evidence in support of her claim, while both 
Ram Narayan and Lakshi Narayan have kept away from the witness: 
box, although they are the only persons who could have been expect- 
ed to give valuable evidence; from personal knowledge, as to the 
creation and enjoyment of these tenancies. Nor have the account 
books been produced to show that the cultivation was carried on 
by tenants settled on the land by the ladies and that the ladies 


themselves received the profits. It is not necessary to review in. 


detail the evidence relating to each of these tenancies, which has 
been commented upon minutely by counsel on both sides and has 
been:carefully scrutinised by us. It is sufficient to state that our 
attention has-not been drawn to any material misstatement of the 
effect of the evidence as set'out in the judgment of the Subordinate 
Judge.. We hold, accordingly, in concurrence with the Subordi- 
nate Judge, that the tenancies in the names of the ladies were fic- 
titious and that they were-never in possession as tenants under the 


tenure-holders. The third: ground consequently fails like the first. 


and the, second, / 
Finally a guèstion has been raised as to the identity of the lands 

in suit with the lands comprised i in the.lease of the roth Novembér, 

1874, and the sale certificate of the 18th . February, 1904. This 


(1) (1916) L. R. 44 1. A. 72 ; |. Li R. 44 Cale, 662 ; 25 C. L. J. 508, 
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question was raised in the eleventh issue in the Court below.’ The 
Subordinate Judge states in his judgment with reference to tbat 
issue that “the disputed lands are admittedly included in the tenure 
and so they are included in the sale certificate.” The appellants 
have, however, contended that this statement must have been made 
by the Subordinate Judge under a misapprehension and that -no 
such admission was made before-him. But this allegation is an 
unproved assertion which we are not’ prepared to accept. In ‘tie 
case of Damodar Narayan v. Dalglish (x), if appeared from the 
judgment’ of the Subordinate Judge that at the trial before him it 
was admitted with regard to some of the lands in suit that those, 
lands were the. private lands of the proprietor ; the case proceeded. 
before the Subordinate Judge and was dealt with by him on ‘the 
footing of that admission. On appeal, this Court went behind: the 
admission. Sir Arthur Wilson observed that the High Court was: in 
errorin going behind the admission and re-opening the questiom 
whether the smaller area was the private land of the proprietor. 
Again, in JVeJlavadivu v. Subramaniya (2) Mr. Justice Sadasiva 
Iyer observed that a statement in a judgment as to an admission 
made before-the Court of fitst instance should not be doubted 
lightly by the appellate Court, specially in the absence of an 
affidavit by the vakil who appeared in the Court of first instanes. 
Tt is plain that in cases of this character where .a litigant feels 
aggrieved by the statement in a ‘judgment that an admission has 
been made, the most convenient and satisfactory course to follow, 
wherever practicable, is to apply to the Judge without delay and ask 
for rectification or review of the judgment. ‘This course was not 
pursued in the case before us nor is the proof of the allegation-that 
the trial Judge was under a--misapprehension. We must, conse- 
quently, hold that'the appellants cannot be permitted to -reopen the 
question in-this ‘Court. But.we may add that we heard the 
appellants, upon the merits, on this part of the case, and we did mot 
feel at all impressed that there.was any substance in the contention? 
that the lands in suit were not lands included i in the lease: ‘and the 
sale certificate. s 

The result is that the decree. of the Subordinate- Judge is 
affirmed and this appeal dismissed with costs. - - yon 


. ALT, M. . i Appeal dismissed, 
No (1910) L.R. apt. A. 6a; ih L. R; 38 Cale 432; 13 C. L. J. 513; 156. w. 
TTNG. : 
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2 Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
Panton. 


|. ^ BHUDEB MOOKERJEE AND OTHERS 
^9 9. 


" ^. , , KALACHAND MALLIK AND ANOTHER.* 


Mandatory i«jusuction—Sbecific Relief Act (Lof 1877), Secs. 54, 55—Roots of 
tree penetrating neighbours land—Sacred tree—‘ Obligation’ 

, As every owner of land is under an obligation not to allow the branches of his 
tree to grow so as to overhang, or the roots of his tree to extend go as to penetrate, 
his ‘neighbour's land to the detriment of the latter, ‘in case of breach of such an 
obligation it is open to the Court to grant a mandatory injunction for the removal 
of the nuisance, under section 55 of the Specific Relief Act: Lakshmi v | Tara 
pora (1). i 


i Obligation may be taken to be a tie or bond which constrains a person to do 
or suffer something ; it implies a right i in another person to which it is correlated, 
and it restricts the freedom of the obligee with reference to definite acts and for- 
bearances ; but in order that it may be enforced by a Court, it must be a legal 
obligation, and not merely moral, social or religious. 


ZEN 


NJ 


Refusal to grant a perpetual injunction to the plaintiffs to restrain the execu- 
tion of a decree for the removal of a sins tree obtained by defendant No. t 
against defendant No .2, on the ground that the tree isa sacred one, duly conse- 
crated and worshipped by orthodox Hindu people of the locality and that 
its removal would be an invasion of their religion and would offend their religious 
sentiments, will not lead to a breach of an obligation that is, of a duty enforceable 
by law which the plaintiffs could compel the defendant to perform, within 
the meaning of section 54 of the Specific Relief Act 


- . Appeal by the Plaintiffs. 


D 


s Suit for permanent injunction. 
“The material facts appear from the judgment. 


" Babus Amarendra Nath Bose and Nanda Lal aped for the 
‘Appellants. 


"» Babu Mohini Mohan Chakrabarti for the Respondents. 


pn y . l C. A. V. 
' The judgment of the Court was delivered by 


: Mookerjee, J.—This is an appealby the plaintiffs in a suit for 
permanent injunction to restrain the execution of a decree obtained 
by the first defendant against the second defendant for the removal of 
X. * Appeal from Appellate Decree No. 816 of 1613; against the decision of Babu 
"Eal Bihari Chatterjee, “Subordinate Judge of Hughli, dated the 2nd February, 


1921, reversing that of Moulvi Sayidur Rahaman, Munsiff of Hughli, dated the 
gist March, 1920. 


(1) (1904) LL. R. 31 Cale, 944 ; 8 Co W. N. 710. 
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a Nim tree. The tree stands on the boundary wall of the land of 
the second defendant, and its roots have penetrated into the adjoining , 
wall of the house of the. first defendant. "The eonsequence has been 
that the wall has been cracked and the house has been injured. In, 
these circumstances, the first defendant instituted a suit against the 
second defendant for a mandatory injunction for the removal of the . 
tree and for damages. On the goth May, 1917, that suit was. 
decreed,, and the first defendant became entitled to remove the 
tree unless the second defendant removed it within fifteen days.,, 
That decree was affirmed on appeal on.the 22nd January, 1914. 


‘Thereupon, the plaintiffs instituted the present suit on the alle- 


gation that the tree, was a sacred tree, that it had been., 
duly consecrated, that it was worshipped by the orthodox, 
Hindu people of the locality, and, that its removal would. - 
‘be an invasion of their religion and would offend their, 
religious sentiments. The Court of first instance decreed the, 
suit, granted a permanent injunction and authorised the first defend. , 
ant to take out within a month bricks from the wall on which the.. 
tree stands, thereby causing an open space between the tree and ; 
his wall and place there an iron-plate between the tree and the, 
walls to prevent penetration of roots into his wall in the future. , 
Upon appeal, the Subordinate Judgé has reversed this decision and . 
dismissed the suit, In support of the present appeal, the plaintiffs 
have contended that a permanent injunction should be granted to, 
prevent removal of the sacred tree in execution of the decree. 

There is no room for controversy that.the decree was made by , a, 
Court of competent jurisdiction and was based on well-established, 
legal principles, The decision in Lakshmi Narain v. Tara Prosanna 
(7) affirms the proposition that as every owner of land is under an. 
obligation not to allow.the branches of his tree to grow so as to over. . 
hang, or the roots of his tree to extend so as to penetrate, his neigh. 
bour’s land to the detriment of the latter, in-case of breach of such | 
an obligation it is open to the Court to grant a mandatory injunction. 
for the removal of the nuisance, under section 55 of the Specific Relief 
Act. In support of this view, reference was made to the decision of | 
the House of Lords in Lemon v, Webb (2) which affirmed that of 
the Court of Appeal in Lemmon v. Webb(3). The view taken there 


“had been propounded three centuries earlier i - Norris v. Baker (4). 


(1) (1904) I. L. Re 31 Calc. 94458 W. N. 719. 
(a) (1895) App. Cas. r. 


(3) (1894) 3 Ch. 1. 
(4) (1613) 1 Rolle 394, Bridg. 47.5ub nomine Morrice v. "Baker. 3 Bulst. 196. 
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(See also Viners Abridgment Vol. XX p. 417). The same view has 


been „affirmed directly or.by implication in «subsequent. cases ; ` 


amongst these may be mentioned Smith v. Giddy (1); Cheater v. 
Cater (2) ; Mills v. Brooker (3). This is by no means a singular rule 
of law-and in this connection reference may ‘be made. to the Code 
Napoleon tr, Barrett : Art. 672 provided as follows : “ He whose pro- 
perty-the branches of a neighbour's -trees overhang, :may force the 
latter to cut such branches. If the roots extend into his 
heritage, he has the right of cutting them himself.” Art. 673 was in 
these terms: Trees growing in a party hedge are party like the 
' hedge ; and-each of the two owners has the right of requiring that 
they be'cut down". Art. 673 of the’ French Civil Code.(tr. Wright) 


, contains the following provision: “ A.person over-wliose property ` 


the.branches of a neighbour's trees grow can compel such neighbour 
to-cut them, -Fruit that falls naturally from such branches belong to. 


+ , theowner of the soil over which they grow. A person has:the right e 


to cut the roots of trees belonging to an adjoining owner which 
` grow into his land. The right to cut. the roots or have the branch- 
es tut cannot be lost by prescription :(non-user).” See also Pothier, 
Traite de contract de societe’, second Appendice, Art. 243. (Oeuv- 
“res: Ed; Bugnet, 1861, Vol. 4, p. 332) ; Hud, Commentaire du Code 
Civil, "Vol 4, p. 457-3 Wang, German Civil Code, Art. gro ; 
Schuster, German Civil law, p. 388. — |, 

“On what principle, then, can the plaintiffs demand that a perpe- 
mál injunction should be granted to prevent the execution of the 
decree ? Under section 54 ofthe Specific Relief Act a' perpetual 
injunction may be granted to prevent the breach of an obligation 
, existing in favour of the applicant, whether, expressly or by implica- 
tion.“ The plaintiffs must, consequently, specify the obligation 
‘which exists in their favour and would be infringed by the execu: 
tion of the decree held by the first defendant against the second 
' defendant. The plaintiffs can succeed only: if they can establish, 
fitst,. that the first defendant is under an obligation to .keep.on her 
land a:tree considered sacred by the plaintiffs, even though the tree 
does ‘damage to the property of the adjoining owner, and, secondly, 
that the second defendant is under an obligation to acquiesce in the 
continued existence of such a tree on the land of the adjoining 
proprietor even though.such tree does damage to his own property. 
There'must be obligations recognised by law. Section 3 of the 
“Specific Relief Act states that the term obligation includes every 

(1) (1904) 2 K. B. 448. (2) SS 1 K. B. 247. 

(3) (1919) 1 K. B. 553. - 
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duty enforceable by law.’ Wé need not attempt an exposition, of tho n 
full significance ‘Of the term oblig tion.’ But ‘obligation may- ‘be taken 
to be a tie or bond which constrairis a person to'do of suffer some- 
thirig-; it implies a right in another person to which’ itis coxrelated, > 
and it restricts the freedom’ of: ‘the ‘obligee with ‘reference to defi 
nite acts.and- forbeatances ;: but i im order’ that. it may be enforced: by- 
a ‘Court, it must ‘be a legal obligation, and not: nierely moral,’ ‘social: 
of religious. : “Neither authority nor principle has: been: -invoked* ám 
support-óf tlie alleged legal obligation: which . the “plaintifis” KA ‘fo: 
impose upon the: defendants. on the ground’ that the tréé “has beén 
consecrated and is held" sacred" by’ the ‘plaintiffs: as piotis Hinds. 
Wé'are ‘not junmihdhil that certain ` trees’ aré regarded with. ‘great 


eii V 


veneration‘ ; Dino "Nath. Praddp Chandra (1) y Baiju Lal: =”. Bu lah, 
Lal (a). "Thus'the Asvatha tree, the Tulsi ^plant'and the Büvi. tree 

are wbjects of worship. The first is sacred to Aditya, the- Second t0,. 
Vishnu and the third to Shiva; (The-Kadamba tree in the. Minaks;; 
shi temple ap Madura and the Jambu tree’ ‘in’ the temple -of- Jambusti, 
keswara néap;' [richinopoly are .regarded, with great~sanctity.ay It 

may also be conceded that according to ‘the Hindu Sastras,-specialy 
religious. merit atcrues from thé :planting of trees .on:the-road side? 
oh the banks oftanks'and in gardens or. groves; and the-Sastfas ` 

also inculeate the fear’ óf: various, punishments (by visitation’ Gf? 
various sins) on those who fell trees’; indeed special: ritual .is»ptes- 

cribed for the planting of trees fon:’the benefit óf the public: (Gee 

Prannath. Saraswati "Hindu: Law of Endowments, : Tagore? Taw”! 

Lectures, 1892, Chap: TX5: pp: 230-246; see. pagé-234, Where" ‘the. 

rules ordained by Manu and Vishnu for the ‘infliction of punishniént™ 
upon pérgons-who: «destroy: trees are-quoted from Manu ‘I-48 VHI- 
285, Kler44; 1455, Vishnu, V 55 59). “But the- ‘view cannot: bé ifii 
tained: that the" rules so prescribed i in the ancient! texts, are’ authori. | 
tiesin favour of:the recognition: ofa legal: obligation.of the fequisité 
character. "We hold accordingly. that the, réfusal to grant a, perper.- 
tual injunction-wilEn not lead to:thé: breach; óf an : -obligation,.tbat is, 
ofa duty” enforceable, by. law; which : the >plaintiffs; can. compel. theri 
defendants, to ‘perform. "No fóund&tion has dhus | DESA laid. d thes? 
pnr for the grant of a'perpetial, injunction..." D. .:. cde 


"The result is s that thé decree óf the” Subinde Judge hiis De 
affirmed ‘and this appéal- disthissed with costs: Q5. 9E P 
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Prescription—Land for use as burial sru nd Abul aseanke-Kanê nteni, xem 
. spectes of—Customary righi— Pleading—Custom, requisites of —Cwustom and 
wee difference between—Remand on issue mot raised in pleadings. 
Land for use as & burial ground may be acquired through purchase or dedica- 
tion. * "But law does not recognise that an easement by prescription can be created 
by, the’ mere iuh that dead bod: es are placed i in graves on the'land of another and 


petiaitted to remain there for the prescriptive term. — — s vs 


~The right to bury in a given tract of land cannot be deemed a right imposed 
for the beneficial enjoyment of land. There is no such thing as a dominant heri- 
tage ‘to: which the easement right can attach and the right to bury upon a tractof * 
land. in no sense falls within the general definition of the term ‘ easement.” 


s Where the owner of land has acquiesced in the burial of dead bodies on his 
property, apart. from all questions of acquisition of title by adverse possession, a 
Court,of justice may prevent the desecration of the graves. 


>The Court will not create a new species of easement specially) if the easement 
claimed, constitutes x nuisance : Hira Lal v. Lokenath (1). 


-When a customary right is claimed, It should -be specifically pleaded ; all the 
essential requisites to its validity and binding effect must be averred and the cus- 
tom so- pleaded must, when put in issue,-be proved as laid. i 


When a plaintiff sets up & prescriptive right, he cannot in fairness to the de- 
fendant, be allowed to succeed on the basis of a customary right. 


-A custom must be immemorial, reasonable, continued without interruption since 
its immemorial origin, certain in respect of its nature generally as well asin res. 
pect of the locality where it is alleged to obtain and the persons whom it is ale 
leged to ‘affect : Mahamaya v. Haridas (2). . r 
PCistom differs ftom prescription i in the fact that prescription £ is the making of 
a ‘rightiehile custom is the making of a law.! 5 


Éven: if an appellate Court be deemed competent to remita case for re-hears 
ing toh ‘an Jssue not, raised in the pleadings nor even suggested in the trial Court, 
this ought only to be done in exceptional cases, for good cause’ shown, and 
on payment of all costs thrown away | Ram Chandra-v. Sseretary of ‘State (3). 


“Appeal from Appellate Order No. 17 of 1920, against an order of C Sells, 
Esq., Additional District Judge of Chittagong, 'dated the rsthi August, 1919, 
reversing the decision ‘of Babu Kunja Bihar? Biswas, Additional Subordinate: Judge 
of ' Chittag ong, dated the roth June, 1918, < : 2 < 


(1) (1915) 19 C. W. N. 864. AN : v. TO 
(2) (1914) 1. LR. 42 Calc. 458i 1g C.- W7 N. 208 ; 20 CL... ‘183. oe 
9) (1916) L- Rega -K A. 172 ; LL. R.-43 Cale. 1104; 24.C. L J 2%- I 
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Appeal by the Defendant. . 


Suit for establishment of prescriptive right to bury the dead in 
the disputed land, for a.permanent injunction to restrain interference 
with such right and for incidental reliefs, 


The material facts appear from the judgment. 


Dr. Sarat Chandra Basak and Babu Chandra Sekhar Sen for the 
Appellant. 


Moulvi Nuruddin Ahmed and Babu Pares Chandra Sen for the 

| Respondents. 
4 A, V. 

The.judgment of the Court was delivered bi 

Mookerjee, J.—This appeal is directed against an order of re- 
mand made in a suit for the establishment of prescriptive right to 
bury the dead in the disputed land, fora permanent injunction to 
restrain interference with such right and for incidental reliefs. The 
subject matter of the litigation isa hillock which was included in 
the reserve forest of the Government up till 1907. In that year the 
defendant obtained a settlement from the Government and has 
since then been in possession. The plaintiffs who are .moslem resi- 
dents of the adjoining village of Talberia allege that the moslems 
ofthe locality have in the past buried the dead in the disputed 
tract, but were resisted by the defendant on the 26th October, 1914. 
They assert that from time immemorial ‘and for more than à. century 
the hillock has been used as a burial ground, openly, continuously, 
without interruptlon and as of right, and that they have .thereby 
acquired prescriptive right therein. They accordingly instituted 
this suit on the rst November, 1916 for the establishment and en- 
forcement of the alleged prescriptive right. The defendant repu- 
diated the claim as niether founded on fact nor sustainable in law. 
On these pleadings, t«elve issues were raised. It is sufficient to 
refer to the eighth issue which was framed in the following terms : 
“Is, there any public or private easement?” The Subordi- 
nate Judge answered the question in the negative. He held 
that the evidence did not establish that. the plaintiffs or the 
other villagers of Talberia had ever buried their dead in: the 
hillock before 191r.and that the plaintiffs could not claim a right 
to use the land as a graveyard by prescription. In this view the 
Subordinate Judge dismissed the suit. Upon ,appeal it was argued 
before the District Judge that what the plaintiffs claimed was not a 
prescriptive right, but a customary right. -The District Judge 
thereupon framed the following new issue and.remanged the suit for 
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retrial. ‘ Have the plaintiffs. acquired’ a customary right to bury 

~; their dead in the suit land ?: “If so, is this. right valid to the extent 

4,that.defendant,must be restrained by.a perpetual injunction from 

interfering with that right ?. And is that customary right to be held 

as existing.over the whole of the suit land? If not, to which part 

of the suit land, if any, is that customary right to be held to exist ?" 
“The ‘defendant has appealed against the order of rémand. 

No authority. has been produced in support of the claim put for- 

sivward'in the'plaint, namely, that the plaintiffs had acquired a pres- 

criptive right to use the disputed land as a burial ground by. reason 

7- of the internment of dead bodies therein for more than a century, 

‘openly; continuously, without interruption and” as of right. Such a 


-^Y presctiptive right was asserted in the case of Wooldridge’ v. Smith (1) ;. 


C) ‘But was negstived by a Full'Bench of the Missouri Supreme 
' 9: 'ourt. “Land for use as a burjal ground may be acquired through 
“purchase or dedication. But ‘law does not recognise that an 
": \éasement by prescription can be created-by the mere fact-that dead 


21: bodies “are placed ih graves on the land‘of another and permitted 


FAA to rémain there for the prescriptive term. The Indian Easement 
"?"Act contains the following definition of ari easement : “An easement 
M is a right Which'the owner or occupier of- certain land possesses 
b^ assuch, forthe beneficial enjoyment of that land, to do and con- 


ah ‘inte to do. something; or to prevent and continue to prevent some- , 


"thing: being done, in, or upon, or in respect of, certain other land 

“not! his own. “The land for the beneficial enjoyment of which the 
u^ hight exists‘ is ` called- the dominant héritage, and the owner or 
bOccupier ‘thereof the dominant owner; the land on which the 
“15 figbility- 3s: “imposed i is called:the eainnt héritage, and the owner or 
"''^'"Óccupier thereof the servient owner”. By no stretch of lauguage 
“can “the fight to bury ih a given tract of land -be deemed a right 
' 9?" imposed for: the: beneficial enjoyment óf lind. In such a case, 
: "'itheré isno such thing as a dominant heritage to-which the easement 

“ib right can ‘attach and thé right to bury upon a tract of land in no 
i*'gense falls within the. general definition’ of ‘the term “easement”: 
ri" It: may be'conceded that where the owner of land has acquiesced in 
^i: the burial of.dead bodies on his property,apart from all questions 
'«s tof ‘acquisition of title-by adverse possession, & Court of justice may 
vt! prevent the-desecration -of the.:graves: ' But .this does not justify 
hur the "inference that the.p'acing.of- dead: bodies: in. grdves ‘upon the 
» land of another creates. an easement by prescription. Such an 
Su easement - is unknown to law and itis well-settled: that the Court 
Ge don) 323: Missouri-rgo.; 40 b R. A? N. S752. c. 
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vill-not.créate a;new species Of.easement™ specially if- the easement 
claimed -constitut:s a nuisance :: Hira Lal v. Loke. Nath (1). In view, 
of these difficulties, the plaintiffs sèt up a customary right to bury. the: 


' dead onthe disputed tract ; they may. havé been encouraged to “put, 
‘forward such a. claim at the appellate stage by reason of the decision. 


in Mohidin v. “Shivlingappa (2). . That case is, an authority f for th ith ies, | 
proposition that where a certain: ‘section. of the moslem coninaunity, Ys 
had been for:many years in the- habit. ‘of, burying , their dead. “neat 
a Darga on the land of the plaintiff who sued for an injuriction to 
restrain them -in future,: the . right of burial claimed’ by: "the. 
defendants was notan easement but a customaty right which being. 


‘confined to a limited class ofi, persons and E limited ; area: of land 


was sufficiently certain and reasonable to be recognised “as. à: “valid” 
local custom. ‘We do not desire ‘to express: an. ‘opinion’, upon the 

view adopted in-the: case just ` mentioned., The question, - when- ie 

arises may require careful consideration, whether 2 “customary Tight. 
of user of a place as a burial ground or a cremation ‘ground may. “bê 
acquired especially as against the Crown. Before such a custom cah 
be recognised, it will be necessary to investigate whether it possesses 


' what has been considered as the essential attributes of a- Custom,” 
‘namely, that it must be immemorial, it'must be reasonable, it must, | 


have continued without interruption since its imirheniorial: origin” 
and-it must be certain in respect-of its ‘nature. generally as ‘well à às Gin 
respect of the locality;where it is- alleged to obtain and the -péiséns* 
whom it is alleged. to affect ; Mahamaya v. Haridas (3). But it ds 
indispensable that-when a customary- right. is claimed, it should-be- 
specifically pleaded ; all the essential requisites to its- validity and 
binding effect must be -averred and, the. custom so ‘pleaded must. 


. when put in issue- be proved as laid., Whem a- plaintiff sets* aps 


prescriptive right,fhe cannot in fairness-to the'defendant, be allowed 


- to succeed on the, basis of a customary: right. The, two. -are funda- 


mentally-distinct, for as-has been well-said; custom differs from pres- 
cription in the fact that prescription :is the making of-a-right while 
custom is the:making-of'a law. “The District Judge in-this case-has 


: framed: a --new :issue. apparently undet- O. 41;: rc: 25,7: but- this" 


should not have :been-done as the new" issue framed did, not- ‘Arise ” 
upon the ple&dings: . In this connection 'reference' may be made fo 


| the decision of the Judicial Committee in". Ram’ Chandra ~v.: “Beie 


an of: State fer India. MEM whére-Lord  Parker- ‘observed’ that’ even’ 


5 RUN pare a "nete 
u) ars), 19 c. W, N. 864. ta) (1899) i L R. 23 Bom €66." i i si 
(9 (1914) I. L. R. 42 42 Calc. 4 4557 r9 ‘C; W. N: 308 ; 20. C. LJ 183; - ETT 
(4) (1916) L..R.:44 I, A 373 pl, Le. R; 43,Calc. 1104 734 C^ ko J. -296.7 
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if an appellate ‘Court bé deemed ' competent to remit a case for 


i rehédting on an issue not raised i in the pleadings nor'even suggested ` 


in ‘fhe trial Court, this ought only to be done i in exceptional cases, 
fà F good cause shown,’ and on payment of all costs thrown away. 

In the present case, the respondents .showed no ground whatever ' 
56: the indulgence they claimed and; obtained in’ the lower appellate 
Court ; ; ‘they did not suggest that they had been in any way taken: 
by 7 ‘sUxptise or had: discoveréd fresh facts of which they were 
vira wheit the-óase' was tried before the primaty "Court. They 
caine into ‘Court | on a specific allegation: of prescriptive right of a! 
novel character. ‘That case was completely met by the defendant 
indi the Subordinate ‘Judge cameto the conclusion that the evidence 
of rescriptive user, was in a large measure “unreliable. When they 
went on. appeal, ‘they realised that the decision of the trial Court 
was ‘unimpeachable, both on the facts and the law, and accordingly 


a sob up.a new. case of ‘customary Tight, If this case is entertained; 


the plaint must be amended and the defendant permitted to file a 
new- written statement. The new case would then havé.to be tried 
on. 1 fresh evidence, This i isa procedure which cannot be- seriously. 
defended: . ' 

` The. result i is that this appeal is allowed, the ae ‘of the Dis- 
vict Judge, set aside and the decree of the “Court of ippa instance 
réstored with costs ‘throughout. $ 


Amas PM Appeal allowed : on dismissed. 
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Family settlement—Hindis widow in possession, executing a deed of relinquish- 
(ient Posthumous son, if bound — Ti ransaclion Administration ef fustice, 


ji “A, by. his first wife loft a daughter C; aud by his second wife B, a daughter 
“At -the ‘time “of his ‘death, B,C and D: were living; B being „pregnant, 





ut Appeals from Appellate order“ “Nos. 372 and 373 of 1919, against the deci- 


sioti-of Babu Krishna Kumar Sea, Subordinate Judge’ of Hughli, dated the 25th 


July, 1919, reversing’ ‘that ‘of ‘Babu -Sasi hasan ey anang a 
dated the'aist December, 1919 se L 0 Tes MEG È b 


ML EU E E voce T 
n» 


323 


Civi. ' 


1921. 
v 


Reps! 
Abdul. 


(— 


Mookerjee, Sf. 


an—— 


Civn.. 


—— 


1921. 


Nay 
August, 3, 23. 


Civit.. 
1921.; 
wre, 

Kusum Kumari 
co 
` Dasarathi. 


Amgust, 23. 


considered, is not ordinarily regarded as born for the benefit of third persons. " 
a 58 


basis of the decision: Dhurm Das Y. Shama Soondri (2).and other cases. : "' Y 
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' Difference arose after the death of A between B and C as to the title to dispen 
which stood in the name of C, but which it, was alleged by B, really. formed part b : 

: of the estate left by her husband and was held by C only as ostensible owner. „qt, 
Ultimately, sixteen days before the birth of E, the posthumous son and and the... 
plaintiff in the case, a deed" of relinguishment was executed between B and C. EC 
represented by D ds next friend, brought a suit for declaration of bis tie to all ` 


the properties left by his -father, A,‘ and for recovery. of possession with mesne ^ 
profits : Y . a C Lass MESSE pul C 


i 
D 


- Hei, that E was not bound by the deed of řeliaquishment. i 


In the absencé of proof: of mistake, inequality of position, undue _ influence, 


coercion; fraud or like ground, a: partition or family arrangement made in settle- 
ment ofa disputed or doubtful claim'is a- valid and -binding arrangement which 
the parties , thereto cannot deny, ignore, er. resile from ;. and this principle 
is applicable where some ‘of the members of the family are minors, or where 
the settlement has been effected by £ a qualified owner whose acts i in this respect 
will bind the 'Teversioner : Syam Sundar v. Achan Kuar (1) and other 4 cases, 


e The rights of the posthumous son in the case ofa disposition of the estate by 


his mother before-his b rth “should be determined on the eraualogy of ` his rights in 
the event ofa partition before! his birth. 


The, posthumous son is not bound by an ‘alienation by dis mother, of' his 


paternal estate before his birth.” z e - 


~ ae 


An unborn child, though treated as born, when itis for its benefit to be, 807^ 


car 
The title of the posthumous son must be’ denied to relate back to the time of E 


death of his father. E i r dvd | 


TIR 


It is'of the utmost- importance- to the right administration of justice that he 


H 


Appeals by the Defendant. S 
Suit for „declaration of title and for recovery of possesion. - 
The material facts are stated in the judgment. v l aa 
Babu ‘Bhupendra Kumar Ghose for the “Appellant. ‘GN 
Babu Manmokan Bose for the Respondent | f T 
Dus Refuse Cr C. A, V. 
The judgment of the Court was delivered by A Pu ii 


Mookerjee, J.—The. subject matter of the litigation which "has A 


led up to these two appeals is the’ estate left by one, Premchand .. 

Sinha, who died on the'a1st November, 1900. He had, married twice, | 

By his first wife, Nrityamoyee, who died in his lifetime,, he had. 
a daughter, Kusum | Kumari, . who had been already married andi had 


(1) (1898) L. R} 25 L A. 385; I. L. R. 21 All. 71, | ` 
(2) (1843) 3 M. I. A. 2293-6 W. R, P, C 43. -> > 


substance and the real meaning of the partles and not the form of expresslon and ` 
the literal sense of the transaction are to be constantly kept in view as the" 


4. 
^. 
^ 


^m 


Voi. xvi “age cout. ° 
4 son; Haripada B namie,” By his second wife, “Katyayini, he had a. 
daughter, Subhasini, who “was born ` on; ‘the ‘3rd June, 1899: His 
second Wife was pregnant at the time’ of his death ‘and gave birth f 
to a ‘Posthumous son on the. 18th “May, 3901, who was | subsequently. 
named Dasarathi. The relationship of the parties is: ‘set out in the 


following. genealogical table : : 


ADS ANS x 
ta B 








AM oues Premchand Singha et eee eS 
airar try occ do- C. ‘Died azst November, 1900 oe -tsy 
P um mI ie os == m E X peor E ae 
tU First Wick Deer Ws 70 1 i Second wife 7” 

Mou “Nityainayi Tes D 0 7 DT CKatyayini 

«dear A | Sposa oscovUu a Def. s- 

xu. Kusumkumari i Mr DU QR CERE 

EA. Défi" "7^: VE* ad HEP Ricci ra etr H 

Hint ott Re. (actes phan uo a a Se ett 5 

OO Gy Be [Ge Ey tg ke ah ere Dur . Dasatathi ? 

ea E ling ., Born 3rd Jüne, . Piaintiff- 
, Haripada. MNA mn 1899. Born ; 18th May, 

ee P uj pss Be ^1gót ` 


Difinas arose after. the death of, Preinchand Sinha “between. 


his widow: and her step-daughter, as to the title to properties which | 


stood 1 in the name of the: daughter, but which it "was alleged by the. 
widow, really formed part of the estate left by her husband and was 
held by the daughter only as ostensible owner, Ultimately, a deed, 
of rélinquishment was executed on the 2nd May, Toor between. 
"the widow and her step-daughter. “On the 20th “November, T91 5 
thé posthumous son represented by | his sister as next friend, com- 
menced thislitigation for declaration of his title to all the proper- | 
ties left by his: father and for- recovery of possession , with mesne pro, 
fits., The claim rested on the hypothesis ` that ‘the posthumous son | 


' was not bound by the’ settlement which "had been effected a few. 


days before, his birth between ‘his mother and ‘his stepsister, on the. ^ 


: assumption ‘that ‘his ' mother was ‘entitled ‘to ‘the interest of a Hindu : 


widow i in, the estate and her step-sister was" one “of the ‘next’ rever-, * 
sióner. “The claim ` was resisted by the stepsister, who. was the 


` 


for i arrears ot reht, ‘who | was joined | as the second pean The." i 
Court of first instance disinissed the suit. on the ground that the 


plaintiff i was bound by the deed of relinquishment ' Ón appeal, the’ À” 


Subordinate J udge. has .taken the, contrary: view. and has remanded 
thé suit for investigation, of the other, points in controversy between 
the parties.” Thé step-daughter and thé execution-purchaser : have 
preferred separate appeals. The. substantial "questión^which arises 
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for consideration in these appeals is, whether the. posthumous .son 
is bound by the deed of relinquishment between his mother and 
step-sister, executed shortly before his birth. 

_ The position of a posthumous son has not escaped the attention 
of authoritative writers on Hindu jurisprudence. Indeed, at one 
time, his rights were so much respected that when a son born 
after a partition had taken place between a father and his sons, 
the partition was opened up again in order to give him the share, 
which he would have had, if?hé had then been alive ; Vishnu- 
XVIII-3 ; Yajnavalkya JI-132. Reference may in this connection 
be made to Xvishna v. Sami (1); Narasimha v. Veerabhadra -(2) i 
and Rat Bishen Chand v. Asmaidd Kuwar (3). Jimutavahana went 
so far as to hold that the rule was still applicable where the pro- 
perty to be distributed was inherited from the grand-father ; because 
distribution of such property was illegal so long as the mother was 
capable of bearing chidren, and, consequently, the rights of an 
afterborn child could not be prejudiced by the illegal act. Daya- 
bhaga I-45, VII-r0, Raghunandan II-30, 31, 36. This extreme 
view however is obsolete, and other writers, such as, Manu IX-9,, 
216; Gautama XXVIII-26 ; and Narada XIII-44, hold that a son 
born after a partition could only take his fathers share, 
representing him to the exclusion of the previously divided 
brethren ; Nawal v. Bhagwan (4). Vijnaneswara reconciles this 
conflict of opinion, holding that the latter texts lay down the 
general rule, while the former are limited to the case of a 
son, who was in his mother's womb at the time of partition. 
Jimutavahana ; "takes the same. view in cases where the 
partition is made, by the father, of his self-acquired property. 
Consequently, in all cases where'the number of.sons would add to 
the number of sharers, if the pregnancy be known atthe time, the. 
distribution should be deferred till its result is ascertained ; if it is 
not known and a son is afterwards. born, & redistribution must take 
place of the estate asit then stands. Mitakshara 1-6, 1-12 ; Daya-, 
bhaga VII-4 ; Yekeyamian v. Agniswarian (5) ; Kalidas v. Krishan, 
(6) If the father hád divided the whole property. among his sons, . 
retaining no share for himself, itis said that the sons with whom 
partition has" been made must allot, from their shares, a portion 
equal to their’ own, to an afterborn son, on the principle that the 


(1) (1584) L L. R.9 Mad. 64. KG) (1893) LL. R. 17 Mad. 237. 
(3) (1883) L. R. 11/1. A. 164 (169) ; L L. R. 6 All. 560 (574). x 
(4) (1882)71. L. R:'4 All. 427. (s) (1869) 4 Mad. H. C. R. 307. 
(6) (18609) 2 B. L. R.T, D. 103 (118-121). " ee 


Vot- XXXIV.] " mei COURT. 


unborn son cannot be deprived -of his share- in the paternal estate 
by a prior partition ; Vishnu as quoted by Jagannath, Colebroke 
Book II 268 ; Chengama v. Munisami (1). The application of this 
principle is expressly limited-to the case.of partition between father 
and sons and is not extended to a son born to a separate co-parcener 
other than the father, of the family after partition. The texts cited 
are applicable only to the case of the son en ventre sa mere at the 
date of partition : Ganapat v. Gopalrao (2) ; aa v. Vasant. 
rào (3). 

The anxiety thus evinced for the protection.of- the unborn son 
is reflected in the rules recognised in cases of succession. The 
right of succession, under Hindu- Law, is a right which vests.imme- 
diately on the death of the owner of-the property, and cannot, under 
any circumstances, remain in abeyance -in expectation of the birth 
of à preferable heir. To this.fundamental rule, there is an appa- 
rent exception in the case of a child already. conceived and in.thé 
wonib of its mother, and it is well-settled that a child, who is 
in'the' mother's womb at the time of the death is, in contem- 


plation of law, actually existing and will on his birth devest the es- 


tate of any person with a title inferior to his own, who has taken in 
the meantime : See Zakhi v. Bhairab (4); Keshub vy. Bishun Per 
saud (s); Berojali v. Nubokissen (6) ; Kalidas v. Krishan (7) ; 
Fagore v. Tagore (8). 

: The favoured position which a child in subs thus occupies 
under the Hindu Law, in respect of partition and succession is by 
no means singular, for whatever may have been the law in early 
times, it is a rule generally adopted in mature systems of jurispru- 
dence that a child in embryo is to be considered as born, when it 
will be for its benefit so to'be considered, although the question is 
not free from metaphysical difficulties whatever view we may accept 
on the subject. In the Roman Law, existence was, for certain pur- 
poses, assumed to begin before birth. Thus, although upon the 
authority of Ulpian (Dig. 25, 4, 1, 1): “ The fruit of the body be- 
fore it is born is part of the mother or the womb,” and natural capa- 
city for rights begins with the birth of men, that is, the complete 
separation of a living human being from the mother, , Paul points 


_ (1) (1896) I, L. R. 20 Mad. 75, 

(2) (1899) I. L. R. 23 Bom. 636. 

(3) (1908) T. L. R. 33 Bom. 267. 

(4) (1833) 5 Sel. Rep. 315 (New Ed. 369). 

(s) (1860) Sev. 240. (6) (1863) Sev. 238. 

(7) (1869) 2 B. L. R. F. B. 103 

(8) (1872) L. R. T. A. Sup. vol. 4 (67); 9B. L, R 377 (397) 5, BW R, 
359. . 
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out the ways dn -which the, embryo- in ;the- mother's womb is TECOR™ a 
nized by law's jS “Attention is - “bestowed upon, that - which i is in- the d 
womb, just the s same as. if it had: come to life, whenever a -questions 
arises as to-the embryo’ 3 own privileges, hie in no: way. benefits- 


ing another before | it is born.” Digi, 5,7. “ Our “speaking. of him, 


whose. birth is anticipated as thoash he were in existence, is, Sort. 


“when the question. iss 23 to his own: ight,” Dig. 50, 16,231.., “The, 


EN oj 


ancients paid regard, to^ the child in the womb in such way. -that Tros 5n" 


` maintained all rights in. its favour intact until the time of bit ans 
. may be, seen in the law. of. inheritance." Dig. 5, A13. Yee > Markby'ss S; 


+ 


i 


Jurisprudence: 132 5 Holland's Jurisprudence p. 83 Ss m's ] 


(Ledlie), Art 20 ; Savi gny; System; Art. 62. Mackeldy’s inaniter : 
(Dropsie), Art.. 669.,, Salkowski Roman ;Law (Whitfield), Art 32: ;'-; 


_Gouds mit Pandects (Gould). Arte 2r ; Thibaut Jurisprudence, (Lind: " 


ley), Art, 103, and a valuable note ‘thereon in’ the; Appendix by thess; 
lefrned transl ator...- = Similarly, under the English Law, as Sir William;,, 
Blackstone puts it f an infant. in ventre, sa mere is supposed to. be-, 


- born for many purposes ; it is capable of having a legacy -Or asura 


render of a copyhold -estate made to it ; it may have an..estate.asz; 
signed to it and itiis'enabled to have. an estate.-limited to its use andın 


to take .afterwards by > - such: limitation -as if it were then actually i; ` 


born" ; Commentariés, Vol- I-139 j: Clarke-vi Clarke (1)... That. qies: 


. tions of considerable nicety may arise in the application :6f this doč; ; 


trine tó'unforeseeii; combinations of events may -be conceded; and-'A 
one'of the. most: curious cases in-the books is: probably -that-ofv « 


Walker 0G. NOR: Co. (2), where the question- of-the liability.. Ofo - 
ac carrier of passenigofs for- injury ‘to an unborn. child | came under; 


consideration. - But - “whatever. difficulties . may. arise-in- the appliéa- Hs 
tion’ of the: principle;: jt is, well-settled that an: unborn child, though 


. treated as born, when itis for. its: benefit to bé so- considered, . is nots 


ordinarily regarded as born’ for? the benefit’: of third persons, * “.Seelo , 


Savigny,: Systerh; ‘Ait, <62- x. Rattigan,’ p.-9 5 tr Guenoux; TI, pv zs. 


where he says : -“ This fiction is . universally restricted forthe benes 


` fit of the child; and’ nio one "else" ought: to be permitted to Sera 


it‘for his- own ‘purposes.”-  See:also" Voet: Com. Book J, Tit Vy Arty f 
5 - (tz: 7 "Buchanan, P) 168), - - Whéré “it is pointed. out that although ` 


: those in the womb are considered as born, whenever itis for their, 


advantage, this fiction of law ceases, ‘if the, advantage- be: not to 


. those in the womb, bit to third. persons. : See. further , the judgment: 


of Lord. Chancellor Westbury dn* - Basson ve Blassip ; :(3), “here, it 


RG) 1795) 3.4 H. Bl. 399... (2) (1890), 28 Le Re Ir. 69, ^ E: ub 
MO) (1864) a Dec? ju and S 665 i34 L. ] Ch. 18. 


m . P 
p. EAM 1: 


an 
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was:said.“ that the fiction ..of sindulgence jof.the * law, which treats. 
the‘unborn. child as-actually ` born, . appliés : only: forthe: purpose of. 
enabling-the-unborn child: to take a benefit which if born it would 
bé entitled-to,.and that it is limited to cases where de commodis ipsius 
battus quaertitur."- : Lord Chancellor:Hardwicke, however, in Wallis: 
v. Hodson (x), while-noticing that the Civil: Law. confined. the rule 
to; cases in which it was for the benefit of the child to:be considered 
as, born; stated-broadly the- tule-to be that,such child was to'be con- 
sidered living to all intents and purposes. On thege principles, we. 
must'regard it as well-settled ~ that the: title of the posthumous son’ 
must be deemed to relate back to the time.of death of his father. 

" Reference has been made in the course of argument to the ana- 
logy: of an adopted son who also, by a well-recognized fiction of law, 
enjoys, for many purposes, the rights’ and privileges to which he 
would have been entitled, if he had been in actual existence at the, 
time of the death of the father; Z. arinee v. Bamun Das (2) y Bamun- 
dos? v. Tarinee (3): No useful purpose is-likely to be achieved, 
however, by an endeavour to assimilate:and:to establish a complete 


analogy -betweén the legal fictions -applicable to'cases of a posthu- 


mous'son and an adopted -son, as is well-illustrated by the futile 
attempt, made in-the case of Tarinee v. : Bamun Das (2) to’ maintain 
the fanciful argument that a widow-authorised - to adopt.a son was in 
` "a state of ‘constructive: pregnancy: As was ruled by “this ‘Court in 
Harek Chand v. Bijoy -Chand (4), the title. of a-son adopted by a ` 
widow-under authority from her. hüsband-does not relate back to: thé - 
death of: the “husband; -and.-when tlie adoption has taken place his 
fictitious, birth in.-the’ new family cannot ‘be’ antedatéd for all pur- 
poses. See also Raghunadha v. Brozo Kishore (5); Bhubaneswari” 
v Nilcomul (6); Faizuddin v. : Tincowri. (Ty; Lakshmana v. 
Lakshmi (8):5 Hanmant v; BAitiacharya (9): Consequeritly, we need ` 
not review. the decisions "which: deal with the question, how far the. 
adopted son .may dispute the previous acts of the widow. “There has 
been, much divergence: of. judicial opinion òn that subject, as is clear.’ 
from the decisions in Lakshman v. RadAabar (10); Moro v. Balaji(z1) 5° 
Ramakrishna. Tripuralài. ( r2); Ramkrishna v. aie cata (z 3) and 


à) (1549) 2 Atk. 117. a 9 (1850) Beng. s. D. A. 533- ` 

B GGSS) 7M. T-A. 163 | (a) gsis € L. d. 87. VES 
'GY876)L Rr$d.A i$ 7o: dC AO uar 
(6) (1885) L. R. 12 I. A. 132; L L. s 12 Cale. 18. 0.7 7030 70 o 5r 
(n (1895) 1. L.R. -ah Calc.-565, - ^. i (8) d h BOAR. 4,Mad. 160. 77 
"(9) (1885) 1. L. Re 12 Bom, 15. r mu 

(10) (1887) PB: Re iy Bom. 669. C aD (1894) È L ‘R: 19° “Boim Sog: ` 


(12) (1908) I. B. R. 33 Bom. 88, tis) Qgrr) 13-Bom: T Aio; 
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Sreeramulu v. Krištaninia (1) ; thé case last mentioned has now been 
overruled by a Full Bench in Vatdyanatha v. Savitri (2). .The're= 
sult of the authorities as they now stand appears-to be that an aliena-’ 
tion made by the widow for legal.necessity before adoption. is valid’ 
and will bind the adapted son ;-but an alienation made ‘without such 


necessity is godd only up to the date of adoption ; after that dáte, ` 
the alienee has-no power to retáin the-property- as against the adopted! . 
son and must deliver it to him; The’ rights of the adopted san‘aré, ` 
for this purpose,.deemed to spring into’ existence at the moment of 
his adoption and. displace the rights “of the widow ; they ` do not’ 


await the determination of the widoy's éstate by her death as in B 
case of reversioners. ^ `- ^£. iy 

| We are of opinion. that the” rights of the postiuimons 
son in the case of a ‘disposition of the estate by his 
mother before his birth should be determined on the ánalógy 
of his rights in'the event of a partition before his birth. This- view 
is not opposed to the decision in' Goura Chowdhrain v. Churimun' 
Chowdry'(3). Yn that case it was- ruled that proprietary right is 


created by birth and not by conception ; so that a child in the womb’ 


takes no estate; where, when the succession opens out; a femalé 
member of the ‘family has conceived, the inheritance remains in 


abeyance untilthe result of the conceptiori can be ascertained; if'. - 


the child be still born, the estate goes not to her heir but tothe 


heir'of the last owner. It must further be observed that the deed: 


of compromise which was challenged by the posthumous son in that 


from: making an ‘alienation while’ there was a possibility of his wife 
being enciente, to say nothing of the contingency -whether the child 


in utero matris would be a son or a daughter or be still born, This” 
view, even if it be assumed to be correct in all its generality, ‘does ^ 


not mili:ate against the conclusion that the posthumous son is not 
bound by an alienation, by his mother, of his paternal ‘estate before 
his birth. In the case before us, there. is the significant fact that 
the deed of relinquishment was executed by the mother two weeks 
before his birth, The Subordinate Judge has rightly pointed out 
that there was no necessity for this expedition and that the principle 
applicable to cases of family settlements cannot be rightly invoked 


in such circumstances, ^ : 2. 
It need not be disputed that i in n the absence of proof of mistake, 


(1) (1902) 1. L. R. 26 Mad. 143. .— (a) (1917) L L. R. 41 Mad, 75.7 | 
(3) (1364) W. R, Gap. No. 3404": E * ton 


“case, had been executed by bis father, before his birth, and the" 
Court declined to uphold the contention that a father was 'debarred 


NA 


` this principle is applicable where some of the members, of the 


Vor XXXIV.] . ” HIGH. COURÉ 45 2 n. 341 


inequality - of. position, . undue influence, coercion, fraud or like Civi. 
grpund, a partition or family arrangement made in settlement ofa 1931. 


Nove? 
disputed or doubtful claim is.a valid, and binding arrangement Kom Kumari 


which the parties théreto cannot deny, ignore | ‘or resile from ; and 
Dasarathi. 





family are minors, or where the. settlement has ‘been effected by a Mookerjee, F. 
qualified, owner whose acts in. this- respect will bind the reversioner, ; ape 
Syamsundar v. Achan Kuar (1); Bijoy, Gopal v v . Girindra (2) ; i 
Upendra Nath v. Bindeshri Prosad . (3) ; Khunnilal. v. Gobind (4) ; 
Hiran v. Sohan (s); Bihari, Lal v. Daud (6); T Keramatulla 
v. Keramatulla, (7);, Kokla v. Piari Lal (8); Shyam Lal v. 


24 


f Rameswari (9); Rajendra v. Nibaran (Gò). - But the cases which, 
“hold, that & minor may be bound by a family, settlement 


effected bona fide and for his benefit by his - guardian, are clearly 
distinguishable on the.ground that the settlement put forward was » 
effected on behalf of the infant ; to this class belong the decisions 
in, Keramatulla v. Keamattulla (7); Abdul v. Mahomad (11), 
Viswanathaswami v. Kamulanmal (12) ; Prakateni v. Koram G 3) 
and Anantanarayana v. Savithri (14). In the case before us, the 


> settlement was not effected on behalf of the infant, who had 


not been born at the time of the negotiations or the execution of d 
the deed. Weare not unmindful of the principle, repeatedly em-. : 
phaised by the Judicial Committee, that it is of the, utmost impor- 
tance to the right administration of justice that the substance and .. 
the real meaning of the parties and not the form of expression and 
the, literal sense of the transaction are to be constantly kept in view ~ 
as the, basis of the decision ; DAuram Das v. Shama Soondri (18) ; 
Hunoomanpersaud v. Babooee Munraj (16) ; Harisaran v. Bhubanes- 
wari (17). This doctrine, however, is plainly of no assistance to 
the appellants. „When the deed was executed, the possible birth 
ofa male heir to the deceased was not kept in view. The settle- 

y(1) 898). L. R. 25 T. A. 185 ; I. L. R. at All. 71. 
- Aa), (1014) le LR. 41 Calc. 793 ; 18 C. W. N. 673 ;- 19 C. L. J. 620. 

(3), (1915) 21 €; L J. 4513 30 C. W. N. 210. 

0] (1911) L. R. 381. A. 87 ; L L, R. 33 All 356 ; 13 C. L. Ju 573. 


. Úy (1914) 18 C. W. N. 929 P.C. (6) (1913) I. L. R. 35 All. 240. 


| c (1918) 23 C. WI N. 118. (8) (1913) I. L.-R. 35 All. 503. 
- X9) (1918) 23 C. E. J. 82. (10) (1919) 25 C. 'W. N. 859. 


tra) (1916) 19 M. L. T. 346. * (12) (1915)/30 M. L. Ji 457. 
(13) (1912) Mad. W. N. 532. =>, 2 
(14) (1911) L L. R. 36 Mad. 151. 

"(15) (1843) 3 M. IJA. 229 1 6 W, R. P. C. 43: 

(16) (1856) 6 M. T. A. 393 3.18 W. R. 81 note, 

(17) (1888) L. Re 15 1. A. 195 ; L L. R. 16 Calc. 40. 
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ment Was effected ata time when the widow was "assumed to be thie 
holder of the estate for life and the immediate reversioners were’ 
her daughter and step-daughter. If the child in the womb should 
be still born, the relative position of the parties would not be altered 
in any way. If the child should turn out to be a daughter, 
the relative position would not be affected in ~ubstance, though the 
number of reyersionary heirs would be increased from two. to. three; 2 
On the other hand, if. the child should turn out to be a son, 
the estate would vest ‘absolutely in him ; the widow of the last 
owner would have no ‘interest therein and her daughter and step: 
daughter ‘would not be reversionerg at all. In view of this aspect 
of the case, it would, indeed, be a bold fiction to hold that a deed 
executed between two ladies at a time when one was ostensibly the 
widow in possession as heiress-at-law to her husband and the other 
ewas one of the reversionary heirs, was in essence a transaction 
carried out for the benefit of any’ unborn son whose birth would ` 
destroy the rights, present and contingent, of both the ` parties to . 
the instrument. We' hold. accordingly that the Subordinate Judge 
has correctly held that the plaintiff is not bound by the deed. 
The result is that the order of remand made by the Subordi- 
nate 'Judge is confirmed and the appeals are dismissed with 
costs. E E^ ps MEAE * ie 
ATM. . B : S E . Appeals dismissed. 


pa ` 1 


Vor, XXXIV.] HIGH COURT. 
Before Sir Asutosh  Mooherjee, Knight, Judge, and Mr. Justice 
^ Buckland, 
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KRISHNA KISOR DE 
v. 
NAGENDRABALA CHAUDHURANI.* 


Mori gage Recital as to payment of consideration—Stranger to deed — Burden 
of broof—Burden of proof, question as to, when arises—Morlgage notified 
-turns out to be invalid—Moritgage accrues in whose favour—Consideration 
not paid in full-—Bond, validity of, if affected--Deed executed by purdanashia 
lady— Principle—Document, alteration in, after execution, when material— 
-Immaterial alteration —Cowrs decision fo rest on what. 


- If an action to enforce a mortgage security is contested by the mortgagor and 
execution is admitted by or proved against him, the omws lies upon him to prove 
that.the recital as to the payment of consideration for the deed which he executed 
is untrue: Kaleepershad v, Rajah Sahib Perhlad (1) and other cases. When the 
claim is contested by a stranger who denies that the bond was executed and also 
asserts that there was no consideration for the mortgage; the onus is upon the 
mortgagee to prove his case: Brajeshware v. Budhanuddi (2) and other cases, 


The question of onus of proof arises only where there is no evidence one way 
or the other which will enable the Judge to come to a conclusion upon the question 
of fact to be determined ; but where evidence has been adduced by both the par- 
ties and the relevant facts are before the Court, the question of burden of proof 
becomes immaterial, and importance should not be attached to the question on 
whom the initial onus lay : Kundal Lal v. Bepamunnisa (3) and Seturatnam 
y. Venkata (4). 


The validity of a bond is not affected by the fact that the consideration recited 
was not paid in full, the bond is operative to the extent of the sum actually 
advanced : Bajrangi v. Udit Narain (5). 


Either party to a document may show that there was in fact no consideration 


though consideration was recited therein or that the consideration was in reality : 


different from what was stated in the deed: Zukumchand v. Hiralal (6) 


If the mortgage notified turns out to be invalid, the benefit is taken by the 
purchaser, and the judgment-debtor is not entitled to claim from him a refund of 


the amount alleged to have been due on the mortgage; and the .purchaser is * 


“wAppeal from Original Decree No. 111 of 1920, against the decision of Babu 
Kumudini Kanta Ray, Subordinate Judge. of Howrah, dated the 28th February, 
1920. 

(1) (1369) ja M. I. A. 282. 

(2) (1880) L L. R. 6 Calc. 268 ; 7C. Es R. 6. 

(3) (1918) 32 C. W. N. 937. 

(4) (1919) L. R. 47 1. A. 76 ; I.L. R. 43 Mad. 567. 

(s) (1906) 10 C. W. N. 932; 3 C. L. ]- 54 n. 

(6) (1879) I. L, R. 3 Bom. 159. 
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free to contest the reality ot: validity ‘of the mortgage. when he is attacked ge the ^ 


ey 
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The Cowt, when called upon to^ deal with; ‘a deed executed by a purdanaikin 


i lady, must satisfy itself upon the evidence, first, that the deed. was actually execu 


ted by her or by some person dilyai th 6rised: by hér, with a fall underitaiidiüg of. 


what she was aliout to do; secondly, that she had full knowledge ofthe patire-t : 


and effect of the transaction into Which s she is .said fo have entered , and, thirdly, 


that she had indépéidei and disinterested ‘advice i in the matter : “Mariam Bib 
Brahim (eed osi ow. ec ls xc ade ar TEE MEE 


On ‘examibatior of judici décisions? on the ypoint, E will be "oid to" fall 
‘broadly: “ato two’ gróups namely, first; cases where the’ “person, who’ seeks’ "o hold * 
the lady tothe terms of her deed “is one ‘who stood “towards” her inà fdutiary | 
charactér à or in- sénie relation of ‘personal. “éonfidence; and; secondly, cascs where. ` 
the person who seeks'to enforce the deed wag an absolute “stranger "and: “dealt with 
her at arm's length, . In the former class 4 pf cases, thé ie ourt will act. with : "great? 
cautior and wil presume. confidence, put and influence, exeríed.; de -thes latter! 
ci ass of cases, | the Court will require the confidence ‘and’ dainence to be, _, proved- 


intrinsically uc “The fairness of the “bargain i is the crucial teat, af ig 
` T cd "n 
-The Court must have regard to.the intellectual attainments ‘of the lady- con- 
aus and will naturally be-disinclined to set :aside-the. deed where she is proved 
to have possessed: a:capacity to judge tor herself.: Hodges vi Delhi and Fondon i 


Bank (3) and. other cases.. ; IAE 


Pr ii de o qox n^ d 
^ ‘These arc,only. generale principles, and it cannot bo. too. Mrosdly ‘emphasized, 
that there:is.a grave risk of failure of justice, if they ‘are. moulded into. inelastic” 
formulas or crystallised into inflexible rules,and treated as of universal ee, 
regardless of: ‘the special facts ahd inti gand circumstances Of the concreto casé ^- 


La t 


which requires, adjudication. PIN Ic cout fl l WB rar 


An alteration in a document aftèr its execution- and regi tration Made idigdods- 
faith to carry dut the origina] intention of ’ the;parties, does. not vitiate ‘the instru-”. 
ment : -Annada v Annada (4-0. ust ri 1o ios a Ds Lou? n d 

_A material change or alteration of an instrument is one which causes it, to. 
speak : a language different In legal, effect from what it originally »poke : Gour i 
Chandra v. Prasanna (9 and Ackhytanand- v. Raw Nath (6). Accordingly, 
any act which changes ‘the legal effact of the ‘instrument, that is, which - changes | : 
the legal identity, or character of the “instrument, either in its terms or in the? 
felation of the ‘pasties to f isa máterial chiari : ‘or technically’ an alteration-: It?’ 
is the effect of the’ act Spon the insteloieat and "not the particular ‘manner id 
Which it is done; that is materlal, ‘and hence’ an altérátion to'be ‘material diust be. 
an actual alteration, whether. by erasure, jintersineation,, addition or substitution, 


Lf eon 


of material ‘matter ‘affecting the identity’ ot tlie Instriiment or ‘coatract 5° tt in P 


also be in a material part! of the’ iüstíumént and ‘must affect the” “rights Ne g 


(iJ (105) L. R. :6 1. A. 203; L L. d All. 35i toC. L. J. gige 077 

(2) (1916) 28 C. L. J..306 (367). . " Mt ee m OSTO Ine» € 

(3) (1900) L. R. 27 1.4. 16851. Y. `R. 25A. 132. dp arro das 

(4) (1916) 25 C. LJ. 155. . 2 OD. f 64 Qe Ras $4. 

(5) (1906) 1. L. R. 33 “Cale. dne rie. L. J. aeons 10 o CW, N. gy UR a es 

(6) (1913) 18 C. L, J. 354; 71 Te Cen OS Ta EN Ta a, 
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` Gitigations “of thè parties thefoto: To constitute an'altefation material, illis eriough Civie: 
"that, if the” instrument - were, ‘genuine,’ it: would operate _differently/ from M He ibai! 
original. - SR. d Fog. -— . 
“What | alteration i is s immatérial depends” upon’ “the "atii (hé | inétrumeat as Krishna . 
D "upon the nature of the change. ; e E Eyed Nageadrabila; 


` "Though there may bè,ground for suspicion, though’ the „conduct of the parties mE 
“ay. y engender: doubt, the Court's decision must * rest, | not upon suspicion but upon EC 
legal ‘grounds established by legal testimony : : Mina Kumari v: i: Bijoy Singh a) * 

p another case; eene ^ : a, EE 


à 


| Appeal by ihe "E 


4 ae Soo ede 


. Suit on à inortgage bond. , AMETE 


eR 


: The. ináterial facts appear" from, the dimen of Mode nai Ih. 
Ej un ' Babus Sireidra Madhab Mél and: TEES S Nath ange 
a the Appellant, - Rap te eu MD CET dui 


n “Dr Sarat Chanidha | Bd and Babi Binode ar Moreje . 


for the Respondent n À Jic S = j 
sO ge ' n c uns A I ae 
ithe judgments „of: the Court. were as (allai E. s i 


“ Mookerjee, J.—This is an appeal by the seventh defendant in: Stine,.14, 
a:suit on a mortgage bond executed by the first six defendants in m 
favour of the piaintiff on.the 13th February, 1915,.t0 secure a loan” 
of,-Rs, “12,000 "which was made. repayable on the.rath April, 1916; 
and was to carry interest at nine and .a: half per cent per.annüm' 
with: half-yearly rests. The. right, title and interest of the mortgagors : 
“inthe, hypothecated property was sold-in execution of a decree for- 
money! at the instance, of one of their creditors and’ was purchased 
by , the. seventh 'defendant:on.the 2oth: June, 1916, in. the . name ‘of i 
his son-in-law, the cighth defendant, who executed” a «release in ‘hiss 
favour, on the 25th. January, > igr7.. The mortgagee. instituted ^ the- 
present: suit on the -zoth February,.1918 - for realisation o£ the mort- 
gage > dues.and joined as defendants-the. mortgagors as alo thet Pk ~ 
chasets.of the equity of redemption; . 2 "Js, re A 

#iThe:mortgagors i did' not ‘enter: appearance, -and -the laim. wasi 
resisted by, the seventh defendant.alone who urged. thate the bond 
had hib been;executed,in , conformity. .with_section.59 of the Trans- : 
fer. of Property, Act, and was nota" Jona fide document executed for 
consideration, : ‘but was in facta: colotirable.deed brought about with ~- 
a view to defraud the unsecured creditors of the mortgagors. It 
was further alleged that the stipulation as to” payinent ‘of interest ànd- 
compound interest was an ‘unconscionable bargain. , On “these 
pleadings, five issues "were raised i in the following. terms + 


m 


(1 (1916) L. R. 441A. 73; I. LR. 4 Calc, 662; ag c E. REN me 
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rs Was the mortgage. bond in.suit duly executed and aue ? 
2. Mas there any consideration.for the bond in suit ? - 
3 Is "the plaintiff entitled to , get compound interest | 
claimed? =: 1° fae d 
4. - Is the contract for payment of intérest a "pud and sincens: 
cionable bargain ? Is the contract ‘legally enforceable ? ; 
5. To what reliefs, if any, “is the plaintiff ‘entitled ? DEUS 
"The Subordinate Judge has answered all the issues in fayour of 
the plaintiff and has decreed the claim in full. On the ‘present 


-` appeal, the decree ofthe Subordinate Judge has been challenged 


substantially . on: three grounds,” namely, first, that the plaintiff: has 
failed to prove that the consideration. recited-in the bond was paid 
either in whole or in part ; secondly, that the plaintiff has failed to 
prove that the mortgage "bond was operative. against | Saratkumari 
Debi, a purdanashin lady, who acted as guardian. of her infant 
sons, the fourth and fifth defendants ; and thirdly, that the bond 
was void by reason of material alteration after: execution and 
attestation. -` as MMC uM v 
As regards the first point, thieis has been : some i atithe 


bar as to the oius.of proof upon the question of payment of conside- - 


ration, as the bond contains à recital that the: money secured. there- 
by had-been received by thé borrowers ; E there i is, however, no ‘room 
for controversy 83 to the. truerrulé ón the .subject;- If an. -action to 
enforce a. mortgage security is contested by: the mortgagor and éxe- 
cütion is admitted by. or proved against him, the snus lies upon him - 
to prove. that the récital as to the -payment.of ‘consideration for the - 
deed which he executed:is untrue.. This is in:accord, with the deci- 
sion, of the Judicial, Committee.in Kaleegershad v ‘Rajah Sahit- Perh- 


lad (1) ; Ali Khan x. Inderpersad. (2),. and the decisión ~of’ the: 


Full Bench in Fulli v.Bassiruddi (3),- where refefence is made ~to 
Chowdry Deby v. Chowdry Dowlut (4).. When, however, the claim is 
contested"by a, stranger who denies that the- bond was ‘executed:and 
also asserts:that.there was no ‘consideration for the mortgage, 


the-onus is upon the. mortgagee to. prove. his .case.’ This-- position ' 


may be forfeited . by, reference to a -long: line of* decisions, 
amongst others, to- E cases. of: AUE Aware: v. Sania: c 23 4 


31 (1869) 12M, 1, A. 282. uc zi i i 


* (a) (1896) LR. a3 1. Apang LL: R. ag Cale. oso. LL Kai 


' (3) (1869) 4 B. 7L. R. 54 F. B; 12 W. R. 25 F. B. 
- LOW NA 


(4) (844) 3 M-I. A. 347 ;.6 WR. P. C. 55. ar Pes p 
(5) (1880) T.,L.,R. 6 Calc. 268 ; 7 CLR GÇ, RELSE Ey 
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> Skid Narain, v. Shankar (1) ; Ghurphekni v: Purmeshar (2) ; Bishes- Civit. , 
war v. „Harbans (3) ; Rahim Jan. v. Iman Jan (4) ; Manohar v. Sumi- 1921. 
sg fra (5) 5 Babbu v. Sita Ram (6). . ‘The rule recognised in these cases ea 
is also. supported-by the analogy:of the principle explained by the v. 
Nagendrabala. 


. judicial Committee in- Brij Lal v» Juda Kunwar (7), that recitals of IU 
i “legal necessity , in mortgages or- conveyances executed by Hindu Mookerjee, F 
widows’ are not.of themselves . evidence of -such necessity, without 
substantiation: by evidence aliunde as,-against reversioners whó are 
+ “Strangers to thé transaction : Maheshar. Baksh v. Ratan (8) ; Deputy 
" Commissioner of - Kheri v. Khanjan (9) 5- KAub Lal v. Ajodkya (10). 
. " In the;case before us; the reality of the “mortgage transaction is im-' 


. ^ '' pügned by the. purchaser of the: equity of redemption and the 


"'»bürden of proof. lies consequently in” the first instance on the 
'"plaintiff to; establish - that the deed was duly executed and 
“=the consideration was paid. We may add; however, that the ques- 
“tion of onus of proof arises only where there is no evidence one way 
7 or the other which will enable the Judge to come toa conclusion 
* «upon the question of fact to be determined ; but-where evidence has 
been adduced by. both the parties and the relevant facts are before 
.. the Court, the question of burden of proof, as pointed'out by Vis- 
< count Haldane in Kundal Lal v."Begamunnisa (11), and by Sir. 
-x Lawrence. Jenkins in ` Seturatnam ‘Afyar v. Venkatachela (i2), 
RT AE. immaterial, and' importance should not be attached tó the’ 
add ón'whom the initial onis, Jay; ‘in'such- circumstances, the 
^ question’ ofthe: burden of ° proof: is really nót pertinent. We shall 
.now ‘examine: the evidenée: as to the execution. and- attestation’ 
La-of the mortgage. f deed and the payment: of consideration. 
“ins 3 The first: three. défendants, ’ "Khagendranath, Kumudindu and 
-- Mohanlal/ along. with their-brother "Makhanlal (who | was the father 
. ofthe foutth.and. fifth defendants’ and bas since: died)’ were mem- 
* bers of à family of zeinindars, the Mooketjees' of Janai in the dis- 
zt -trict of Hughli: ^ The family had-got "involved in financial troubles, 
-41-and:on«the 12th -June, 1907, thé four- brothers- executed a deed of 
:?2-trust in favour of ‘the sixth” defendant Rajanikanta" Bhattacharyya | 


p M. (1900) s'CzW: Nt gog: 757 (a) (1907) 5 C. Laj. 653. 
- (8 (1907) 6 C. L. J. 659. - (4) 91) 176. E: J. 173. 
ls) r895)cTI. L; R; 17 All. 428. 25. (6) (1914) ALL. Re jM AM. 478. 


- (0) 0913) TAL. R. 36 All, 4975096; Le J. 469. 

(8) (1896), L L.R. 23.1; A. 575 Kal. R 23, Calc.,766. , MCN : 
“G) (1907) L. R: A. “A. 164 5,1. L. R. ag All. 3314, sC., m uec 
"(vo) (i918) I. L. Ri 43 Cale. ‘574 ; 23 C. L. J. 345. 

" (11) (0918) 22 C. "Ws N. 937 ZO 7 
(12) . (1919) Es VR. 47 024/265 LR 43 Mad? 567,-- 
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(the Tathèrsin law. of Makhailal):* fot the) better E of: 
their ‘properties ärid. fór the payment of their debts; The-embarrass- , . 
ment; however, was so:grave that .the plan to-savé the. family estates: 
proved fruitless, and towards the:end of: thé year .1914, the Mooker- 
jees. were.much harrassed by execution -proceedings-instituted- by at 

_least two unsecured creditors who. held decrees..for. money against. 
them, namely, Phanindranath Mitra and the present plaintiff, Nagen- 
drabala'Chaudhurani.: The ‘pressure was :indeed:so persistent ‘that’ . 
it becáme hecessnrj to raise a.lóan"by mortgage: of portion of thé: 
estate. . But a. difficulty ” Was created ‘by the. "circumstance that 
Makhanlal had died leaving a widow Saratkumari the. -daughter of- 
the' trustee defendant Rajanikanta)’ dnd two infant sons. In 1910,; 
after the death of her husband, Saratkumari -had ^ obtained a certi- 
ficate of guardianship. of the persón arid properties of-her infant child-: 
ren. -On the 3rd September; 1914, she obtained permission from. 
th® District Judge to mise a. loan of Rs. 45,600 jointly with the 
uncles of the minors.and the -trustee; in order to pay off. the debts 
due from the estate-which, ‘at the time, were’ alleged’ to amount to 
over:a lac of rupees. This permission was revoked on the 2nd 
December, 1914, but liberty-was reserved to renew the application 
when negotiations would be completed. On the'8th-February, 191 5: 
Saiatkumari applied again for sanction to .join her brothers-in-law ^ 
and her: father in raising a sum of -Rs..12,000, the loan to.carry 
interest at nine and.a half per cent per annum. It was stated that the: 
mon.y was required to pay the decretal debts due to Phanindranath ` 
Mitra and Nagcndrabala Chaudhurani as also the accommodation 
loans which had been taken from time,to time to avért threatened . 
execution stes and to avoid a, sale -under Reg; VHL of 1819 of 
a valuable patni held by, the family under the, Moharaja of Burdwan. : 
The security proposed tobe offered to the creditor "was: the- patni» 
which had.been previously mortgaged ‘to one -Haridas Banerjee on 7 
the 30th August, r907. ` The District: Judge, heard the pleader Babu | 
Girish Chandra Ghose, who appeared in support, of the petition and ` 
has been examined as'a witness in this’, case.. The application was | 
allowed and the petitioner was directed to file within one month the 
proofs (that i is, ; the statement: ofthe debts and: payments). ‘This 
was carried out and ithe accounts, were duly filed on the 8th Match, 
1915, showing that a sum of Rs,! 12/000 had been raised’ on` ‘a mort- 
gage to Nag6ndra baa Chaudhurani and had been applied i in the dis- 
charge of numerous debts; large ‘and small, which’ were. dué from ihe 

- estate and were described in minute detail. These antecedent. circums- 
tances lend strong FED% to- the genuineness of the „transaction 
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which i Js set up Gya plaintiff and is wee to by der, v w itnesses, , 


T Dhaianidhàs Ghose , who, was her; officer from, 1998 t to 1916 and, 15 


an attesting- Vitess to, the mortgage. bond deposes to the ‘fact, of ese: 
"cution , and ` ‘Attestation sand. also- proves- - the; actual payment “of the 
- Consideration. According | to. this witness, “the execution, and ,attes; 
- tation, “took. place, in, the house of. Rajani E Kanta, where his daughter 
“Saiatkumari lived. with her chiügsen. | "Tho ) document was .1 then taken 
By Bhudar Chanda “Duff, "ihe. ‘scribe (an officerof t] the » plaintiff). tQ 
‘her ‘house wire the: “payment, "was t0, be made... “The ‘fist, defendant 
‘Khagendra Nath ‘and the sisth dafepdant Rajani ] Kanta accompanied 
‘him. and recei ved i the. money-in.t the presence « of all the attesting wit- 
„nesses. The tstory as, narrated by. this. witness, is corroborated by 


è Moralt “Mohan Ray; rho, was formerly an. officer;pf-. : the- trust estate 


in the etploy « of, "Rájáni, anta. ; LE lie ‘actual | payment was, made by 


, the witness/ Surendra Nath Bose | who ho was at the time. the manager, of 


H 


"ihe &state ‘of the mortgagée. , 


P he testimony.. ‘of. these” “witnesses fs, 
prima Jade trustworthy, and has been shaken i in no away, y. CTOSS-€X; 
amination.: But we have in “addition, the. evidence. of the plaintiff 
herself who. p pledged. her: oath that. P3 “sum of Rs. ,12000 was 
advanced, ‘trom, her own. funds < and. under, ‘her. direction “by het 
manager Surétidja Nath. Bose,- Against, this. mass of evidence, 
what haye «we om the -otherside? We have the 1 testimony of Sasht 


: Bhusan Mitra, an attesting. witness, who asserts that at, the request, of 


the Sith. ‘efendant,, he affixed, “his ‘signature after the body of the, 
document. had béen w uitten oùt but before the executants had signed 
it, “He adds that he did not see the passing - “of the consideration ; H 


obviodsly. this does. not ‘cast doubt upon the Case of. the. plainuff,, for 


the, execution ‘took ‘Place ` in- ‘the ‘house, of Rajani Kanta, while the 
payment was made. i in the house of ihe plaintiff. We have also. the. 
téstimony. 'of. the. ^ seventh | ‘defendant, . the . appellant, before us.” 
He ‘has adniittedly n no personal knowledge of the mortgage transac- 
tion. ánd naturally presses the’ ‘Court to Scan with suspicion every, 
incidént connected . “therewith. ` “We. must ‘bear in mind, however, 
that, as. stated by Sit Lawrence Jenkins i in Mina Kumar v. Bijay, 
‘Singh (9), and Lord Shaw i in Muhammad v. "Bharat ‘Indu (2), Fecail- 
ing the dipiin, of Lord W estbury į in Sreeman v. Gopaul . ( 3). and of 
Lord Hobhiouse i in Umah Y. Gahdharb (s, though, there” , mày, be 
gidund for suspicion, | though the conduct of the parties may engender. 
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doubt, the Court's decision must rest, not upon suspicion ‘but 
upon legal grounds established by legal testimony. Such as it is,” 
the legal proof here is all on the plaintiffs side, while if indirect 
signs are sought, the suggestions thrown out by the defendant turn” 
out to be of the most unsubstantial character, entirely unsupported ^ 
by solid evidence. It has been insinuated against the plaintiff that 
she lent her name to enable the mortgagors to defraud their unse- 
cured creditors. But no theory has been propounded, ‘no motive 
has even been hinted at, to make this hypothesis credible. The evi- 
dence shows that the plaintiff is a “wealthy purdanashin lady whose 
income from her personal estate is half a laca year;sheis the Wife 
of a wealthy landowner whose income from his own properties is one 
lac a year. Mr. Mallik who has pressed the appeal with great zeal 
and earnestness could ^not suggest evena plausible reason why à 
byrdanashin lady in the position of the plaintiff should consent to 
lend her name to a fictitious transaction of this character, with the’ 
inevitable result that she would be involved ina litigation and be 
examined as a witness. But if it seems unlikely that she could bé 
prevailed upon to enter into such a transaction, it is no less improb- 
able that her husband, who is shown by the evidence to have been 
present at the time of the payment, should have permitted his wife 
to get entangled in such a situation. But it,is still more inexplicable 
that she should perjure herself in Court and conspire'to divide the 
spoils after success in a nefarious litigation. On the other hand, 
the course followed by the appellant is not calculated to inspire con- 
fidence in his case, He purchased the equity of redemption at an 
execution sale after it has been proclaiméd that Nagendrabala 
Chaudhurani claimed to have a mortgage on the property about to 
be sold. Indeed, it transpires that on the 16th February, 1916,:the 
execution Court had recorded an order that as'she had filed docu- 
ments to substantiate her prayer under order a1, rule 62, Civil Pro- 
ceduxe Code, her petition was to be read over by The Court officer 
to the intending purchasers at the time of sale. No doübt, as pointed 
out by the Judicial Committee in Jszatunnessa v. Pertab Singh (1), 
if the mortgage notified turns out to be invalid, the benefit i is taken 
by the purchaser, and the judgment-debtor is not entitled to claim 
from him a refund of the amount alleged to have .been due on the 
mortgage ; and the purchaser is free to contest the reality or vali- 
dity of the mortgage" when he is attacked by the mortgagee ; SAzd v. 
Sheo (2) ; Jairaj v. Radha (3); Ganesh v. Purushotam (4) ; Narajan 


(1) (1909) L R. 36 I. A. 203 ; I. L. R. 31 All. 583 : 10 C. L.J. 3 
(2) (1906) I. L. R. 28 All. 418. (3) (1913) I. L. R. 35 Alb I 
(4) (1908) |. L. R. 33 Bom. 311. $ 


. 


Vor. XXXIv.] "HIGH COURT, | 


v..Umbar (1). But the, fact, nevertheless, remains that the appel- 
lant.when he purchased the equity of redemption in the, name of his 
‘son-in-law on the 2oth June, 1916, was apprised of the alleged mort- 
gage. We have the further fact that after he had purchased the equity 
of redemption for Rs. 24,000, the judgment-debtors applied to have 
fhe sale set aside under order 21, r. 90 Civil Procedure Code, -on 
"the ground that there were irregularities in the execution proceed- 
ings which had caused them substantial injury as the property 
had been sold at an inadequate price. In that proceeding, the 
Court held, on the objection of the appellant that the property 
was worth.at least Rs. 60,000, and thatas it had been sold 
subject to two mortgages namely, a first mortgage for Rs. 24,000 
in.favour of Sambhunath- Kshetri and a second mortgage for 
Rs. 12,000 in favour of Nagendrabala Chaudhurani, it could 


not be. deemed to have been sold at an inadequate price. ^ 


This order was made on the 16th December, 1916, andthe sale to” 
the appellant was confirmed. We must take it, accordingly, that at 
the time of the. purchase as also at the time of the confirmation of 
the sale, the appellant believed in the reality of the mortgage. The 
question naturally arises, when, how and from whom did he receive 
information which made him change his faith and adopt the cot- 
clusion that the mortgage was fictitious. He admits. in his deposi- 
tion that he had known the .Mookerjees for twenty years ; he had 
` also known their trustee "Rajanikanta for seven or eight years. 
There had also been a proposal to sell the disputed property to him 
five or six months before the auction sale. In such, circumstances 
and in view of the fact that he is not altogether a 'stranger to law 
(he is an experienced solicitor of this Court) it might be expected 
that he would make enquiries and would also make a frank and full 
, disclosure to the Court as to the information he had gathered in res- 
pect’of the.title to this property, both before and after his purchase. 
There is a singular absence of such materials from the record and 
the appellant cannot make a legitimate grievance if the Court holds 
that the positive evidence adduced:on behalf of the plaintiff cannot 
be summarily swept away by vague allegations of a concerted 
scheme to defraud the creditors.of the borrowers, when there is no 
trace in the evidence of such a design or of a plan for its execution. 
We feel no:doubt whatever that the Subordinate Judge was right in 
his conclusion that the mortgage was a genuine . transaction, that 
the deed was executed and attested and that the consideration was 
paid. We may add that as a last resort it has been faintly suypesled 
(4) (1911) L L, Re 35 Bom. asi. —— 


Naifendrabal: ` 
Mooketjee, *c 


- cóntention.' 


à 
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that the whole ‘of the consideration was mot paid. There i is, “how el 


ever, tio’ foundation for this contention, ‘which’ is: based on. ihe 
eridorsemeént: on thé’ bond made: by-the trustee on-the roth ‘March, 
1915) to the- effóctthat Rs. 2000-had heen paid on the 13th Febru~: 
ary, igis, that.is, ‘on the day’ the bord was executéd. "There i is a 
discrepancy in the evidence a$ tó whether’ this sum of Rs. Qoo 
was repaid oii that date ‘or ‘subsequently ; ; but we see no reason. 
to doubt that the) piymént was in'fact made and the plaintiff has" 
accordingly sued on the basis that the sum advanced was Rs. 10,000." 
As ‘was pointed ' “out in Bajrangi v. Udit Narain’ (1); the validity 
ofa bónd is nôt affected by the fact that the " consideration recited: 
was not paid in full; the  bohd is operative: ito the ‘extent ofthe” 
sum actually-advanced: "The first’ gtound urged in “support si the: 
appeal cannot consequently be sustained. ^ 1. E 
As regards the sécond point, it-has been urged that the nior. . 
Rage ‘Should not bé held operative in respect of the one-fourth share. 
of the’ hypothecated property owned by the fourth and fifth, defen- 
dants, inasmuch as'there is- no evidence to show that the deed 
was ‘executed ‘by -their guardian Saratkumari Debi, a purdanashin 








lady, under circumstances which would make the transaction bind-. 
Xo 


ing upon: her.’ Stress'has been laid on. the. absence of specific - 
evidence to establish that the document was - read’ “over and, 
explained to her and that she had'índependent advicé.. In support, 
of this position, reliance has been‘ placed upon: the decisions: in. 
Bindubashini, v. Giridari (2) ; Alikjan v. Rambaran (3) and: Kali. 
Bux v Ramgopal'(4) ‘In our-opinion,.there is no real force inthis, 
The’ objection now put forward was not specifically set, 
out ‘in the written statement and is not covered by. the issues. The? 
evidence was consequently not'directed to this point and the judg: 
ment of the Subordinate Judge does not indicaté that this aspect ; j 


of the matter was-urged.before him in. the course of argument. NOE. "m 
can we"discover the faintest trace of the point in the numerous ; 
grounds embodied in the. memorandum of appeal presented’ to this, a 


Court. ` : Notwithstandirg these: citcumstances, we have entertained - 
the objection; inasmuch as the. interest! of infants represented bya 
purdanashin lady seemed to be involved ; but- for reasons presently 


` to be stated, wechave arrived „at the conclusion that there is no 


substance whatever/in ‘the’ objection! urged by the appellant... It is 
well-settled: that the Court, when ,called pon to deal with a, deed 


A ^ "s "A", ^ 
abe a Pe ue elut 
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(a) (1909) 12 C. Li jJ rr. — (3) (1910) 12 C. L, J. 357° 
(4) (1913) L. Re 41 D. A. S L. R. 36 All. 81 ; 19 C. Ly Ji 174- 
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exécüted by, a purdanashin lady, must satisfy itself upon, fie evi- Cryits 
denice, first, that the deed’ was actually executed by her or by some; 1921. 
ipetsqn duly authorised by.her, with a full understanding of what she: Keisha à 
was about todo ; secondly, . that she had full knowledge. of the LE 
Nagendrabala. 


nature and effect of the transaction into which she is. said to have sem 
_ ehtéred ; and, thirdly, that she had independent and disinterested Mookerjee, S. 
advice in the matter. The leading judicial decisions which, recog . =< 
nise these principles are collected in the judgment of this Gourt in " 
Mariam Bibee.y. Ibrahim (1), and on examination they will be found 

to fall; broadly into two groups, namely, first, cases where the’ person 

who, seeks. to hold the lady to the terms of her deed. is one 

who .Stood towards her in a fiduciary character or, in some 

rélation of. personal confidence ; and, secondly, .cases where 

the: person. who seeks to enforce the deed was an absolute stranger 

and dealt with her at.arm’s length. In the former class ofe 

cases, the Court will act with great caution and will presume 

confidence: put and influence exerted; in the latter class ‘of 

cáses,. the Court wil require the confidence .and influence 

to ‘be proved intrinsically. This isa fundamental distinction which 

does not appear to have been always kept in view, with, the result 

that observations made in the one class of cases have been applied 

“without, scrutiny to the other class of «cases. ` Illustrations of the 

„confusion which has resulted from this failure to discriminate, be- 

tween ‘the two classes of cases, are furnished by the . decisions i in 

Range Usmut Koowar v. Tayler (2) ; Zayler v. Asmedh (3).5 Soondur 

Koomaree v., Kishoree Lal (4); Ram Pershad v. Ranee Phool- 
. Buta, (5) ; Kanai Lal v. Kamini (6); Koop Narain v. Gugadhur (1); 

Latchemy v. Leweock (8) ; Chellummal, v.e Garrow., (9) ; Narsum- 
„mally. Lutchmana (10). Reference may also be made in this connec- 

-tion to the.two decisions of the Judicial Commitiee in Bus/oor 

Rheem v. Shumsoonnissa (11) and Geresh v.. Bhugeobutty (12). In 

the. former case, where the transaction was, between a ‘husband and ` 

a wife, ‘their Lordships ' observed that the, burden of proving the 

reality and dona did of me nu pleaded by: ‘hér -husband was 

a LES E. i a us 


v 


Y owe dy 1A 


(1) (1916) 28 C. L. J. 396 (362). T " 

(2) (186«) 2 W. R. 307. (3) (1865) 4 W. R. 86. 

(4) (1866) 5 W. R. 246. < (5), (1867) 7.W. R. 98. 

(6) (1867) 1 B.-L. R. $1 (0. C 7J, ) Foot note, 

(7) (1868) 9; Ww. R. 297., ' (8) (1800) t Strange N. C. 26 (30). 


(9) (1812) 2 Strange N. C. 1. (19) (1809) 1 Strange N. C. 313. 
(11) (1867) 11 M. 1. A. $51 (585) ; 8 W. R. BP. C. 3. 
(12) (1870) 13 M. I. Á. 419 (431) ; 14 W. R. PLC. 7, 
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Civi ` properly thrown on him. In the-latter case, which was one of'a 
19414: death-bed gift in favour of the donor's brothers i in their wives’ names 
kaa “to the exclusion: of her husband's adopted son,their Lordships 


pointed out thatthe Judicial Committee and the Courts in India 
had always been careful to see that deeds taken from purdah women 
- nodhi’ 5$. had been fairly taken and that the party executing ‘them -had been a. 
free agent and duly informed of what she was about. .The'sub- 
stance of the-matter then is that’ the fairness of the bargain is the 
crucial test. .' This principle runs-through the later decisions of the 
Judicial Committee,:though the rule igs more specially enforced'in 
cases ‘where a fiduciary relation’ involving trust and: confidence is 
shown to exist ; Jussu? Ho sein v. Amjud Ali (1); Ashgar vi Del- 
roos (2) ; Tacoordin va Syed Ali (3\ 5 Sudisht Lal v. Sheobarat (4) ; 
Mahomed Buxy. Hosseini (5) ; Lala Amarnath v. Achan Kuyar (6) ; 
-o Annoda v. Bhuban (7) i Shatibati v. Jago (8) : Ismail v. “Hafiz (9) ; 
Sajjad' v. Wasit (10) ; Kali Baksh v. Ramgopal (11); It may also be 
observed that the Court must have regard-to the intellectual attain- 
ments of the lady concerned and will naturally: be disinclined to-set 
siside the deed where she i$ proved to have been of business habits, 
to have been literate and to havé possessed a 'eapacity to: judgexfor 
herself ; Hodges v: Delhi & London. Bank (12) ; Bindubashini v. 
Giridhari ¢ 13) ; Alikján v. Rambaran (14). These are only generat 
. principles, and it ‘cannot be too strongly emphasised that there is a 
grave risk of -failure of justice; if they are moulded into inelastic 
formulas or crystallised’ into ‘inflexible’ rules, and treated as of uni- 
versal application, regardless of- the special facts ‘and surrounding, 
circumstances of the~-concréte. ‘case which - requires : adjudica- 
"tion. -Tested!in‘the light of these principles, how does the casé be- 
fore us stand?” Saratkumari, though a purdanashin lady, was in no 
Sense ‘illiterate’and was able to read the mortgage deed which had 
:been-written'in her vernacular. ; The execution of the dééd had been 
‘preceded by an ren on her behalf to the District- sade’ wpe 
- (0.872) 17 W; Ro gage - (2) (1877) L. L.-R. 3-Cälc, 3234.’ 
» (3).(1874).L. Ret la Aga; 13 B. LR 437. 05 0 


Nagendra. 


(4) (1881) L. R. 8T. A. 39 ; I. L. R. 7 Calc. 245. 
(5) (1888) L. R. 15 1. A. 81 ; I. L. R. 15 Cale. 684. . T 

` (6) (1892) LOR. 19 T, A. .196; I. L. R. 14 Alli 430277 1 7 7 9 : 
(7) (1901) L. R. 28°F, AL 7171. L. R. 28 Calc. 546. `’ fh p eiei 
(8) (1902) L. R. 29 1. A. 1275 I. LYR. ag Cale. 749: ` 2n 
(9) (1906) L. R. 33:1. A. 86;1.L. "Re 33 Calc. 773 13 C. L.J. 484. 


(10) (1912)'L. R. 39 I. Ac 156 SIU. R. 34, All. 4555 16 C- Li J. 613. 7 
(11) 1913) TIR. dr T. A. 23; I. L. R: 36/All. 8: 19 C. L. d 17. is 
(12) (1900) L. R. a7 Te A. 168; T Ti Reag AM. Ygg. ` I 
(13) (1909) 12 C. Li Je tis. 7^ ^ (ra) (1510) t2 CC E, Ji asa, 
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had granted the requisite sanction. The terms of the deed were 
of. the simplest character _ imaginable, and the.covenant for the 
"payment of interest was in no way unusual She lived with her 
infant children in the family of her father and had the benefit of his 
„advice; indeed, it was at his instance that the loan was raised with 
_ 2 view to discharge the family debts and to save the estate from 
sale in execution of decrees obtained by unsecured creditors. She 
„was joined.in the mortgage transaction by her three brothers-in-law 
„who were the uncles and co-sharers of her infant children and were 
equally interested in the protection of the estate. The only 
` persons. whose: advice she could have taken, either in the family in 
“which she was. born or in the family, into which she had married, 
were her father and. the brothers of her husband ; they were present 
throughout. the transaction and themselves joined as parties, It is 
. also significant that neither she nor her father nor her brothers-iry 
* Jaw. have entered appearance in this suit and contested the claim, 
~, though, their , personal liability under the mortgage instrument has 
‘not been extinguished by the lapse, of..time. In these circum-- 
“r stances; we are of opinion that the deed has been amply established 
" to; have been. fairly -taken from her, that she executed it as a free 
. agent, and:.that she was duly informed of what she was about. 
'* Consequently, the deed cannot be successfully impeached and the 
- .secomd objection urged by the appellant must be overruled.  , 
+- "As regards the ‘third point, it has been contended. that the 
"mortgage deed Has become. void and inoperative by reason of a 
"material alteration made’ therein, without the assent of all parties 
`` goncerned, ' after execution’ and ‘attestation: It appears that the 
: ‘mortgage: deed as written: out did "not contain a schedule of the 
` details of the consideration money There was a statement ‘in me 
= first clare to the Glg effect : : 


1 (d 
boy ut d | 


. , We bnw ‘this day from your fund the sum of"Rs. 12,000 as 
pef details: given below and acknowledge receipt of the said money 
‘by ‘this document.” The details, however, could not bE inserted 
then, because it had been arranged that the ‘document would be 
executed and attested in the house of Rajani Kanta - where his 
daughter Sarat Kumari lived, but the actual payment would be made 
‘in the house of the plaintiff. A blank space was accordingly left 
on the final’ sheet, and ‘when the payment wis made-in the house 
of the plaintiff, the scribe made the following entry in thé blank 
space: us à 
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NACE MC of consideration: money.. 
‘Currency’ Nöte” No. L— "3860 ‘one piece ... Rs, “i 
p t = ee aes Ce tae aa tans A 
sanos 2. No: Do- 06918, '. one piece” s... s ^c 
Small notes, one thousand pieces i, 
: . we nb Rs. 1 16 Sach. b : 
z $ : sy kan c T qa 066: Ade 
E Se ee LAT - Twelve’ thousand rupees only uu. 
“On these facts, it Kas ‘been ‘argued that. there "was: ‘a.  materigl , 
altération ' in ‘tHe’ document which" ‘should ‘have’ been re-exécut-., 
ed by: the borrowers 'and re- -attested by the witnedses in order. 
that if might be operative in Jaw asa mortgage instrument... 
The “Subordinate ' Judge ` has "Óverruled: ‘this’ contention - in^ ‘the, 
‘Court below ‘on’ thet anthozity : ‘of the "decision ` in» ^ Aninadá: am 
Ananda (1. which: shows ` that- án -altération~ “in? a: - dêtiiment; 
after’ ‘its execution and ‘registration, made ‘in good faith-to carry ,. 
out the original: intention ofthe parties, does “not: ‘vitiate the ifstruy,. 
ment.’ - We are of opinion thafthere was in this'éase no material 
“alteration in-the deéd When the schedule setting" oùt” ‘the details of. 
‘the cotisideration money “mentiotied lin the? “body of the! ‘document, . 
was inserted: in’ the? blaik. space and "that "neither? rè- execution» 
nor "rea. téstatión ‘was ‘necessary’ to revive its- vitality which- 
had“ ^ way béen ' affected, ‘much’ less suspended, ' -by y 
what NUS "ute place. It was -ruled by d Court in: Gour- 
Chandra v. Prasanna Kumar (2) and. Achhutanand v. Ram Nath ( 3. 
that a; material : change or alteration- of an,.instrment is one - -which K 
causes it to speak a language different in legal -effect- from what it, 
originally spoke: «Accordingly; any, act'iwhich changes ‘the légal, 
:effect -of the- instrument, , that.is, which changes. the;legal identity. ok: 
«character, of, the. instrument, either in its. terms, or, .in. the relation. of... & 
«the parties tonit, is a, material change. or technically an alteration, KA 
It is the effect of the act upon the "instrument and not the particular... H 
manner in which it is dene, that is materia), and hence an, altera-: ,, 
;tion.to be-material .must be’, an, actual alteration,.., whether ‘by era:, 
sure, interlineation;addition-or substitution-of material matter, affect; s 
ing-the ‘identity: of the instrument . or, contract, ;.it. must also be i inj i 
a material part-of -the. instrument, and, must affect: the. rights and 
obligations -of the, „parties thereto ; To cónstitute,. an altération, 








-material;it is enough that, - the instrument; were ..genuine, 
“it would; operate , differently . ps ther ones: Such sist the 
(000) 0916) #5 CLE Suisse | | ab tes! aie io” e 3 ef 


| (2) (4606) T. P. R . 33 Calc. $12, 10.C. Me N. P 3€. L4]. 863... L^ 
(3) (91913) 18 C. L. J. 354. 
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fundamental: principle which lies" at* TA xoot 'Gf- the- rule that a: 
‘material. alteration "in an-instrunient invalidates it. against all parties 
not “consénting’ to. the: -alteration. “But it-vould*be‘a’ fruitless taske 
to endeavour 'to ‘reconcile ‘or "even! to compare the: numerous 
conflicting: -decisions and ‘often times fine-spun distinctions of which 
‘the: alteration" of ‘promissory notes ‘and: other.like instruments and. 
the ‘légal ‘consequences flowing: therefrom. have been the prolific 
theme.’ Accordingly,: the most advantageous course to follow is to 
test ‘the facts -of the ligation before'the Court in the light of the 
fürídamental principle'just-enunciated. Now, in the case before “us, 
the ‘first!.clause of the document recites that Rs. 12,000 was the 
- consideration for-the mortgage and acknowledges. receipt. of the sum 
by'the borroweérs.- The‘bond would'be:operative even though the - 
details ‘of the consideration moriey were hot-:set “out ;.1ts validity 
depends‘not upon the. detailed. enumeration ‘but ‘upon--the actual ' 
payment’ of “the "consideration money ; “and. it is well-settled that 
either party to a document, may show that there .was in fact-no con- 
sidération though consideration was recited therein or that. the con- . 
sideration was in reality different from what was stated in.the deed :' 
Hiühümthand" v. ` Hiralal (3); Vasudeva w “Narasamma (2) 
Kinasa v. ‘Srinivasa (3); Adityam v. Rumia Krishna: (4) ; Tala 
Hi minat à y. Llewhellen (5) 5 Gopal’ Singh v. Laloo Lall (6); Indrajit 
v.- Žal China (7). It fas been urged, however, that though the". 
alteration in the present case wa not material ‘in the’ sense that it 
varied the: rights, ' ‘liabililities or- legal position of the parties ás : 
ascertained" by- the deed i in its original state, ‘or otherwise varied 
the legal effect of the instrument as onginally. expressed [Gardner ` v. 
IVa lsh (8)] it was still 'a material alteration,’ sufficient to invalidate 
the instrument, as ıt reduced to certainty a pravision ‘which was origi- . 
nally unascertained. ‘This argument is: manifestly fallacious. The 
provision that the consideration was Rs. 12,000 was not open to the 
objéction of üncertainty and: the schedule did nof make: that certain 
which ‘was, previously unascertained. What was made certain by the 
schedule, was the mode of payment of the«noney, but that was not 
material for the validity, of, the deed : _ Marckham A. Gonà. ton (9) y 
Eagleton v. ` Gutteridge (10); Zn re Baorned's Banking Corporation| x 1), 
G) (1899) V. L'R 3 Bom. 130. (2) (1882) ISLS R«.s Mad. 6. 
(3) (1887) I. L; R. 11 Mad. 213. (4) (1913)- 17^ p R. e Mad. 514. 
(5) (i885) I. L. R. ti Cale. 486. - `” (6) (1903) 10 Cal L^ ae 
. (7) (1895). I. L. R. 18 All, 168, 
(8) (1855) 5 E. & B. 83 (89); 163 R. R. 377: 
'(9) (1598)- Croke Eliz! 646" (637). " (19) (1843) Mh M & Wi E m 
(11) (1867) L. R. 3 Ch. App. roar . 
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The distinctions which have: been recognised in some of the cases as., 
to the materiality of words inserted; in blanks ina deed are ofa — 
refined character and some of, the decisions are not easy to, .recon- 
cile. Thus in .Se//in v. Price (1), the addition of - a schedule of, cre- 
ditors to à. composition deed, after execution and registration, was 
held to: be a material alteration which vitiated -the deed ; but 
in. Wood v, Slack (2) the addition to the schedule of.the 
names of two creditors after .execution and registration was 
held to be. immaterial ; see also! French v. Patton (3) ; Weeks 
v. Muillardet (4).; Daines' vo Heath (5); Dyer vy. Greeen, (6) 3 
Ke: Batten (7). .The substance of the . matter is stbat. the 
addition of anything perfectly imnfaterial, does not affect the liability. 
of the parties [Cazon v. Simpsón] (8), and where the alteration" 
is an immaterial one, the Queen's. Bench, declining to be: bound 
by the second resolution in Pigos case (9), decided in Aldous ve 
"Cornwell (10), which was:followed in Crediton v.- Exeter (11),that the 
alteration does not vitiate the imstrument, even though made by a. 
party thereto.. What-alteration is immaterial -must plainly depend upon 
the nature of the instrument as also upon the nature of the change ; 
reference may be made in this connection to Martkham v. Gomas-. 
ton (12), and Paget v. Paget (13). among earlier cases, and to Adsefts. 
v.. fives (14) and Green v. Attendorough (x5), among modern deci- 
sions. We hold accordingly, for the reasons set out above, that the 
insertion of thé schedule, setting out the details of the- consideration 
mentioned in the body of the mortgage bond in this case, did not 
constitute a material alteration ; it did not .vary the meaning of the 
instrument or change the rights or interests, duties or, obligations of 
the parties-in any essential particular: The third contention of the 
appellant cannot thus be possibly supported. ` (gps 
The result follows that the decree of the Subordinate Judge must 
be affirmed and this appeal dismissed with costs. : E 
. Buckland, J.—I agree and have nothing to add. LN P 


A; T. M. ‘ 4 pe Appeal dismissed, 
(1) (1867) L. R. a Ex. t89. + (2) (868) L. R. à Q. B. 376 
(3) (1808) 9 East 351; 9. RR; sn © (Y Brn) rp East 9468, 7777 
'(8).(0843) 3 C: BaggB -- c^ c-— (6)-0847) 1 Ex, g^ 75 v! 


(7) (1889).22 Q. B. D. 685. ` | (8) 0838) SAKE 136 © 
(9), (1614) 11 Coke Rep.. z6b (27a). : EE aye E . 
(10) (1858) L. R. 3 Q. B. 573 3.9 B. and 8.607. 5., .,. 4. 

(11) (1905) 3 Cb. 455. 

(12) (1598) Moore 547 ; Croke-Eliz. 626°; 9 East 354 Noto. 

(13) (1687) 2 Rep. Ch. 410. . 614) (1863) 38 Boav. 52 5 140 R. R 14. 
(15) (1864) 3 H. and C. 468 ; 140 R. Re 562. 
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APPEAL FROM INSOLVENCY JURISDICTION. 


Before Sir Asutosh Mookerjee, Knight, Judge, and Mr, Justice 
Panton, 


NATHMULL 
v. < 
_GONESHMULL JIVANMULL*. 
blie Ja Towns Insolvency Act ‘IIT of 1907), Secs. Bt ISO maston 
- to serve notice —[Irre gularity— Waiver— Burden of proof. 


Omission to serve the notice contemplated by sub-section 3 of section 13 of the 


Presidency Towns Insolvency Act is not*a formal defect or irregularity within 
the meaning of section 118. 5 $ 


, An order of adjudication should not be made to the prejudice of an alleged 
ineolvénť till n tice of the institution of the proceedings has been served on him. 

The burden lies upon the creditor to establish that te insolvent has waived" 
the omission to serve the notice. 


. Appeal by the Insolvent. "n 


Application by the insolvent to setaside an adjudication order 
uñder the Presidency Towns Insolvency Act. This application was 
rejected by Mr. Justice Greaves. 

The material facts appear from the judgment. 

Messrs. N. Sarkar and K. P. Khatian for the Appellant. 


Messrs. A. N. Chiudhuri and B. 4 Ghose for the Respon- 
dents. 


The judgment of the Court-was delivered by 


, Mookerjee, J.—This appeal is directed against an order of dis- 
missal made on a petition to set aside an adjudication order under 
the Presidency Towns Insolvency Act. It appears that an applica- 
tion wis made by a creditor of the alleged insolvent for an adjudi- 
cation order. Notice of that application was served at rso Cotton 
Street where-it was asserted the appellant carried on business. The 
case for the appellant is that his residence was at 4 Banstollah and 
that there was in law, no service of notice; with the consequence 
that the adjudication order cannot stand. In- this connection, our 
attention has been drawn to rule 75 of the rules under the Presi- 
dency Towns Insolvency Act. That ‘rule contemplates’ a . personal 
service on the alleged insolvent, and substituted service is permissible 


only if personal service cannot be effected.. If personal service can- 


* Appeal from Insolvency Jurisdiction No. 98 of 1921, di the order of 
Mr. Justice Greaves dated the 13th July, rg2r. 
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not be effected the. Court may extend the time for hearing : the 
petition, or if the Court is satisfied by affidavit or other evidence 
that the debtor is keeping out of the way to avoid such service or 
service of any other legal process, or that for any other cause prompt 
personal service cannot be effected, it may order substituted service 
to be made by delivery of the petition to some adult inmate at his. 
usual or last known residence or place of business or by registered 
letter or in such other manner as the Court may direct, and such 
petition. shall then be deemed to have been duly served on the 
debtor. 


In the case before us, it is conceded on behalf of the respondent 
that the procedure prescribed in this rule was not followed. But 
it has been contended that the validity of the order for adjudication 
cannot be challenged on two grounds, namely, first, that the omission 
£o serve the notice did not invalidate the adjudication order, be- 
cause, it amounted to a formal defect or irregularity within the 
meaning of sub-section I of section 118 of the Presidency Towns 
Insolvency Act ; and secondly, that the omission has been waived 
by the insolvent. 

As regards the first ground we are not prepared to hold that the 
omission to serve the notice contemplated by sub-section 3 of section 
13 of the Presidency Towns Insolvency Act is a formal defect or 
irregularity within the meaning of section r18.. This notice is the 
first notice which the legislature contemplated was to be received 
by the alleged insolvent before the proceedings culminated in an 
adjudication order against him. It is of fundamental importance 
that an order of this description should not be made to the prejudice 
of an alleged insolvent till notice of the institution of the proceedings 
has been served on him. There is no authority directly in point, 
but our attention has been drawn to the case of Exparte Jerning- 
ham (1), which was decided under another statute, but which indi- 
cates that a` notice of this description at the initial stage should 
not be regarded as something the omission of which may be treated 
as a mere formal defect or irregularity. ‘The cases of Exparte Kirk- 
wood (2), and Exparte Vanderlinden (3), are clearly distinguishable. 
In the former case it was held a mere formal defect that the debtor 
was described in the petition as a cattle dealer and nct cattle dealer 
and farmer. ‘ In the' second casé, it was held a formal defect that 
a petitioning creditor did not state in his petition his willingness 
to estimate his-security though he gave notice thereof to the debtor 

(1) (1878) 9 Ch. D. 466. (2) (1879) 11 Ch. D. 724. 

(3) (1882) 20 Ch. D 289. . : 


at 


D 
. 
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before the hearing. We are not prepared to' hold that these cases 
have any analogy to the ‘case before us. The decision in Jn re 
Kissory Mohan Roy (1), that an: order for discovery , under section 
36 may be “made Exparte is clearly distinguishable, and does not 
support the contention that the adjudication order made in the 
present case without service of the initial notice prescribed by 
section 13 is a good order. 

As regards the second ground, the burden lies upon the creditor 
to establish that the insolvent has waived this defect in the proceed 
ings. Mr, Sarkar has maintained that there was no such waiver as the 


_ appearance before the Registrar at the subsequent stage was under 


protest, and we are mot satisfied that there was in fact a waiver in 
this case. 
We hold accordingly that this appeal must be allowed and the 
order dismissing the application to set aside-the adjudication order 
reversed. The application wlll stand granted. But the consequence 
of this order will not be to dismiss the application of the petitioning 
creditor. The parties will be restored to the position which they 
occupied when the order for service was made under section 13, 
sub-section -3. The petition will stand revived and will be dealt 
with in accordance with law from that stage. The appellant is 
entitled to the costs of this-appeal including reserved costs, if any. 
Mr. J. K. Sarkar: Attorney for Appellant. | 
| Mr. T. B. Roy: ‘Attorney for Respondents. 
ALT, M, 


Appeal allowed. 
(1) (1016) 20 C. W. No iss. > ‘ 


APPEAL FROM ORIGINAL CIVIL, 


Bejer Sir Asutosh. Mooherjer, Knight, iic and Mr. 
. Justice Panton, 


. SUKHLAL KARNANI ° 


t 
t 3 ~ 
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a 0 THE OFFICIAL ASSIGNEE OF CALCUTTA. * 
UDiscoves y— Presidency Towns Insolvency Act (HII of 1909), Sec. 39— Order, wil- 


ful disobedience of, effect of— Persom ordered, duty of. ^ j 
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Cryin, _ An order for discovery made uader section 36 of the Presidency Towns Insol- 

E vency Act may, if disobeyed, involve the. “person concerned in grave consequences. 

we Wilful disobedience of such an order may be followed by an order of commitment 
Soka for contempt of Court. In view of such ‘possibilities, the Court should act with 
The Oficial ‘Assignee great caution and afford all possible facilities to the person concerned to satisfy 
“of Calcutta, the Court that at the time of the order the books were not in existénce or weré 





x not under his control, : 
Appeal by the Petitioner, 
An order was made by Mr.” Justice Greaves directing the appel- 


lant to produce the’ rokwrs and ledgers mentioned and service of - 
order personally on the appellant as a peremptory order with the 


usual warning note. . 

Messrs. N. Sarkar, S. KC “ee and Langford James for, the ~ 
Appellant, - 

Messrs, IT. D. Bose and L. P. Pugh for the Respondent. 


C. A. VL. 
The judgment of the Court was delivered by : 
August, 33. 


Mookerjee, J:— This is an appeal under clause 15 of the ` 
Letters Patent from a judgment of Mr Justice Greaves, directing the ' 
appellant to "produce before the Registrar in Insolvency the rokurs. 
and ledgers kept by him for the years 1974 and 1975 sambat. - 

The facts. material for the détermination of the question raised 
before us lie in a narrow compass and may be briefly recited. One B 
Seldana was adjudicated an insolvent on the znd July, 1920. œ 
Seldana had carried on business in partnership with Sukhlal Karnani, 
the appellant before us, and the firm had transactions with the 
Munitions Board. On the 18th August, 1920, a complaint against 
Seldana was tiled by the Munitions Board charging him with 
cheating, conspiracy to cheat and forgery. On the 26th August, 
1920, a complaint was lodged ugainst Karnani charging him with 
conspiracy to cheat. On the 29th November 1:920, the Official 
Assignee’ made an application ‘before the Registrar in Insolvency.‘ 
in the matter of the insolvency of Seldana, In that application, 
the Official Assignee alleged:that’ Karnani could give, informatión © 
regarding the dealings and properties of the insolvent and prayed ' 
that Karnani should be sommoned and examined by the Court and 
should be required to produce all books, papers, correspondence and 
accounts relative to transactions had between him and the insolvent - 
in connection with their partnership and dealings with the Munitions . 
Board from the 16th March, 1918. This application was granted 
ex parte, Karnani appeared before the Registrar in Insolvency, on 
the sth, ath and zist December, ryzo, and was examined’ by 
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counsel, on: behalf of the Official Assignee. The object of the Civit- 
examination was to ascertain whether or not Karnani was indebted 1921. 
to Seldana in a sum of Rs. 2,64,000. A petition was then SI 


pre ented by Karnani to Mr. Justice Greaves on the 4th January, 
1921, with a veiw to obtain cancellation of the order for discovery 
made on the 29th November, 1920, under section 36 of the Presi- 
dency Towns Insolvency Act. The application was dismissed on the 
yth January, 1927. An appeal was preferred against this order, on the 
ground, amongst others, that the order for discovery had been made. 
ex parte, This contention was overruled on the authority of the 
decision in Zw re Kissory Mokan (1), and the appeal was dismissed 
by Sanderson, C. J. and Richardson, J. on the 17th March, 1921 (a). 
The judgment then delivered also stated that the Court was not 
satisfied that the eximination was really intended to be uged for an 
improper and, ulterior purpose, namely, for the furtherance of the 
criminal prosecution. The matter was then taken up again by Mr. ji 
Justice Greaves and on the 28th June, 1921, he gave direc- 
tions for the purpose of a fuller enquiry. An appeal was preferred 
against this order, and application was made to the Court of appeal 
to stay the .enquiry pending the final disposal of the apppeal. 
This application was refused on the 8th July, 1921, and the appeal 
failed (4). The result was that the order of the 29th November, 1420, 
stood as a good and valid order. Mr. Justice Greaves then held the 
further enquiry, and on the 26th July, 1921, made the order which 
is the subject matter of the present appeal. The order directs 
Karnani to produce the rokurs and ledgers mentioned and it is 
added that the order would be served upon Karnani personally. as 
a peremptory order with the usual warning note. = ` 

In support of the appeal, it has been urged that the evidence 
does not conclusively show that the account books are in existence 
and are under the control of Karnani. That the account books 
were at one time in existence is clear from the statement of 
Karnani himself ; it is true he did not write them and there is no 
evidence to show that he had them in his personal custody. The 
hypothesis which he started in the course of these proceedings was 
that during the raid of his premises by the police on the 23rd Decem- 
ber, 1919, when numerous account books and papers were seized by 
the investigating officers, the particular account books now required 
might have been seized and taken away by the police. In view of 


v. 
The Official Awignee 
i of Calcutta. 





Mookerjee, F. 


(1) (1916) 20 C. W. N. 1155. 
(a) The judgment marked A will be found at the end of this report, —Rep. 
(5) The judgment ma hed B will be found at the end of this Report—Rep. 
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the order which we propose to make, it is not desirable that we 
should discuss in detail the evidence adduced in support of this 
allegation ; it is sufficient to state that in our opinion the theory 
has not been established. An examination of the books and papers 
still in the, custody of the police has shown that the books required 
are not there and were not amongst those taken away by the police 
at the time of the raid. This, however, does not by itself justify "the 
inference that the only other possible alternative conclusion, to be 
deduced by an application of the principle of continuity, is that the 
books are still in’ existence and are under the control of Karnani, 
We cannot overlook the fact that during the whole of the time that 
this matter was under investigation, a criminal charge of a grave 
character was pending against Karnani, and that he apprehended, 
rightly or wrongly, that any statement he might make in connection 
«With these proceedings, might be utilised by the prosecution, even if 
not actually used against him. Indeed, Mr Justice Greaves in the 
course of the judgment delivered by him on the 7th January, 1921, 
made the following observation which is pertinent in this connection : 
“ Then, lastly, with regard to the alleged improper purpose of the 
examination, it seems to me that it is for the witness to object to 
such questions as he considers are put for an improper purpose, and 
if necessary, I think he would be justified on the advice of counsel 
in refusing to answer such questions even if directed to do so." We 
need not consider how. fara refusal ‘to answer questions might 
involve Karnani in serious trouble, if the principle recognised in Lx. 
Fernandes (1), should be invoked. But a perusal of his statment does 
leave one under the impression that this observation was not lost 
upon him and his counsel. The substance of the matter is that the 
enquiry has been conducted under circumstances which might very 
well prove seriously embarrassing to Karnani, Those circumstances, 
we have been informed, have, however, now changed as the criminal 
charge against him is no longer pending. Under altered conditions, 
he may thus be able to make fuller disclosures than what was consi- 
dered practicable by his legal advisers during the pendency of the 
criminal proceedings; and we are of opinion that he should be 
afforded an opportunity to do so. An order for discovery made 
under section. 36 may, if disobeyed, involve the person concerned 
in grave consequences. Wilful disobedience of such an order may 
be followed by an order of commitment for contempt of Court, as 
happened in the case of Origanti v. Desikachari (2% In view of 
(1) (1861) 10 C. B. N. S5. 35; 123 R R, 575. ? 
(2) (1919) 36 M. L. Je 461. ` P 


t 
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such possibilities, the Court should act with great caution and afford Civis.. 
all possible facilities to the person concerned to satisfy the Court m 
that at the time of the order the books were either not in SEMI " 
existence or were not under his control. v. f 
. The result is that this appeal is allowed and the ae made by Mr, The aes 





Justice Cleaves on the 26th July, 1921 set aside. The case will be Mookerjee, S 
remitted, so that there may be a fresh investigation of the question, A 
whether the appellant is in a position to carry. out the order. made 

on the 29th November, 1920, for the production of rokur and corres- 

ponding ledger of 1974 and 1975 sambat. The costs of - this appeal. 

will be in the discretion of the learned Judge who may aig the 

matter. 

Messrs. Morgan &. Co: Attorneys for the Appellant. 


` Babu Atul Chandra Ghose: Attorney for the Respondent. - 
A. T, M. : nU allowed. e 


(A) 
Appeal from Original Order No. 5 of 1921. 
Re, Albert Felix Seldana 
Exparte : Rai Sukhlal Karnani Bahadur 
v. 
The Official Assignee of Calcutta.* 


Sanderson, C. J.—This is an appeal from the judgment of my Ma reh, tg 
learned brother Mr. Justice Greaves whereby he refused an applica- 
tion made on behalf of one Rai Sukhlal Karnani Bahadur in the In- 
solvency of one Albert Felix Seldana. 

The application consisted of a prayer (1) for an order that the or- 
der of the agth of November, 1920 should be set aside, (2) alter: 
natively for an order that the proceedings thereunder should be set 
aside, (3) alternatively, for,directions as to the scope of the enquiry 
before the Registrar. ; 

The matter arose in this way ; Seldana was adjudicated an in 
‘solvent on the znd of July 1920; and on the 18th August, 1920, a 
complaint against Seldana was filed by the Munitions Board charg- 
ing him with certain, offences ‘under certain sections of the Indian 
Penal Code which may be shortly described as cheating, conspiracy 
to cheat and forgery. On the 26th of August, 1920, a complaint was 
made against Sukhlal Karnani, the appellant in this appeal, charging 
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him with conspiracy to cheat. The Official Assignee made'an'ap- 
plication before the Registrar in- Insolvency, in respect of which an 

order was made on the z9th November, 1920. In’ that application 

after stating that Seldana had been adjudicated insolvent on the 

and. of July, 1920, the Official Assignee went on to allege that Sukh- 

lal Kainani was capable of giving information regarding the dealings 

and properties of the abovenamed insolvent, and the Official 

Assignee applied that Karnani should be summoned and examined 

by the Court on a day and hour to be fixed therefor and to produce 

all books, papers, correspondence, accounts relative to transactions 

had between him and the insolvent in connection with their part- 

nership‘and dealings with the Munitions Board from the 16th of 
March, 1918. That application was made exfar/e, and the order 

of the 29th of November was to this effect, vs, that “ Sukhlal Kar- 

nani being served with a sealed copy ofthe order should on Wed- 

"hesday the 8th of December at the hour of rr o'clock in the fore- 

noon attend before the Registrar to be examined regarding the deal- 

ings and the properties ofthe insolvent-and that he should,bring 

with.him and produce at the time and place aforesaid all books, 

papers, correspondence and accounts relating to transactions had 

between him and the said insolvent in connection with their part- 

nership and dealings with the Munitions Board from the r6th of 

March r918.” On the r6th. and 17th of December, 19-0 Karnani 

appeared before the Registrar in Insolvency and was examined by, . 
learned counsel on behalf of the ‘Official Assignee. It was alleged 

by the learned counsel appearing on behalf of the appellant that 

although the learned cotinsel nominally appeared for the Official 

Assignee he was really instructed by the insolvent Seldana, who was 

représented by thé attorney who ‘was appearing for the Official 

Assignee ; and it was alleged that'the real object of the examination 

of Karnani was to obtain information which might be useful to the. 
prosecution instituted by the Munitions Board as Karnani was re- 

presented by learned counsel who took objections to certain ques- 

tions, and it is settled that the Official Assignee had alleged that the 

object of the exam nation was fo ascertain whether or not Karnani 

was indcbied to Seldana in a sum of Rs. 2,64,000. A petition was 

then presented by Karnani’ tothe learned Judge on the 4th of 

January, 1921, applying for the reliefs to which I have already re- 

ferred. icu j : 


The main ground of the argument in this appeal was that the 
further examination of Karnani ought to be stayed until after the 
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criminal'prosecutiori has been finished ; for it was alleged that 
although the answers, which might be given by Karnani in his 
examination, might not be used against him, still it might be that 
those who were conducting the prosecution might obtain information. 
from the answers, which might be useful in the criminal proceedings. 
= The learned Judge stated in his judgment those grounds on 
which the’ matter was argued before him: First it was said that 
under the Insolvency rules-of this Court.such an application must be 
verified by affidavit and that the verification was insufficient as it 
.only related to the information and belief of the Official Assignee. 
"Secondly, it was said that the application was insufficient in that it 
only referred to information regarding the dealings and properties 
ofthe insolvent, that it contained nó reference to any indebted- 
ness of, Sukhlal "Karnani to the insolvent and that being 
so the Insolvent. had wrongly been questioned with regard. to 
his indebtedness especially having regard to the terms of an agree- 
ment, between the insolvent and: Sukhlal Karnani dated “the 22nd 
of August 1918: and lastly, it was said-that ‘with regard to the 
Police Court proceedings. pending against the insolvent and against 
Karnani the examination was being used for’ an improper purpose 
and amongst other things to displace clause 7 of the said agreement, 
The, learned Judge declined to accept any of those arguments 
and said that there was ample material before -him to show that 
Sukhlal Karnani was ina position 'to give some information with 
: regard to the dealings and: property. -He made an order that the 


examination’ should proceed. Then he added as follows; “ This’ 


being so, I think it is difficult to say that questions were incompe- 
tent with regard to any question of the indebtedness of Sukhlal to 
Seldana; if they arose in the course of the exaiminatión although 1 
think that if- it had -béen' desired to establish this, the application 
should ‘have'so-specifically stated but I'am not prepared to inter- 
fere under: the circumstances ‘on the ground’ that such questioris 
have been put. “Then lastly with regard to the alleged improper 
purpose.of the exarhination ‘it seems to.me that it is for the witness 
-to object to such questions as, he Considers, are-put for an impro- 
per purpose and if necessary ‘L-think he would-be: justified. oh the 


advice of counsel’ in tefusing to answer such questions even if direct- 


‘ed to do. < Under these’ circumstances it- would be for the Registrar 


in Insolvency if he thought the refusal was ill-founded to report to. 


the Court the refusal in order that the Court’ might consider the 
naturè of thé question and of the objection and I think that if this 
course is followed the witness will be’ anüply ‘protected: with řegard 
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to the putting of any question which may be improper and I only 
desire to add that I think the Official Assignee in future. when he 
makes similar applications should place the Court in possession of 
further materials for considering . if any Apoak under seciion 
36, is well founded or not" — 

The first two grounds which. are d do in the jnana 
Judge's judgment were not seriously argued in. this Court. But a 
new point was taken, namely that the order of. the Registrar was 
made without jurisdiction or atany rate that it ought not to have 
been made ex parie. 

Tbe,learned. counsel who appeared for the Official Reais 
assured, us that it. is ‘the practice of the Court that such applica- 
cations as this by ‘the Official Assignee are always made ex. parte 
before the Registrar ; and that practice was not disputed by the 
learned counsel who appeared for. the appellant. But the learned 
€ounsel for the appellant , urged ` that the practice, was , wrong 
and was not justified by the rules of this Court. Since the. argument 
of this case the Officer, of the Court has drawn my attention, 
to a case, in re Kissory Mohan Roy (Shaka) an insolvent (1) 
in which the .very point was decided by my learned 
brother Mr. Justice Greaves. Neither of the learned counsel 
drew our attention to it. It.is a decision directly in point and 
authorizes the practice to which I have referred. The learned 


Judge based his judgment upon the grounds;which were suggested, © 


by my learned brother Mr. Justice Richardson during the course 
of the argument ; and I assume that;since this judgment which was. 
in 1916 the practice has never. been. questioned until the hearing 
of this:appeal. . The application was made under, section 36, (1) of 
the ‘Presidency Towns insolvency . Act,, which runs as follows : 

“The Court may, ọn the application of the Official Assignee or of 
any creditor who-has.proved-his.debt, at any time after an order. of, 
adjudication.has been made, summon before it in such manner as 
may, be prescribed t the insolvent or any person; known or suspected. 
to have i in his „possession any property belonging to the insolvent, , 


- or, any person whom the Court may deem capable of giving Anfor:; 
mation respecting the insolvent, his dealings or property ; and the- | 


Court may require any such person to produce- any. documents in 
his, custody or power ER to ine insolvent, his dealings.or pro- 


perty”. |. M o ; < 
There is “nothing in the section ibich goes to show that notice 

of the application has to be served upon the person who, it is desir- 

ed, should bc: examined. But it is said that, the Insolvency rules ‘of 


(1) WI 20 €. W. Nr t1 55. 


im 
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this Court make it obligatory that notice of the application should 
be given : and, reliance was placed upon rules 17 and 18 of the 
Insolveney rules of: 1914. Those rules are to:be found in the 
portion'of the rules which deals with * Motions and Practice” 


and there is another.rule, No. 30 (which is under the heading ' 


“(discovery of. Debtors property") which is clearly applicable to an 

"application under section 36 and it is'as follows '* Every application 
to the Court under section 36 of the Act shall be in writing and 
shall state shortly the grounds upon which the application is 
made.” . 


. dt appeared to us in the course of the argument that the rule 
showed that it was not intended that the rules 17 and' 18 should 
apply to an application. under section 36 by the Official Assignee 
for an order that-a person should be examined. I now refer to the 
.case which was decided in 1916 by my learned brother Mr. Justic 
Greaves: The head note is “ Applications under section 36 (1) of 
the Presidency Towns Insolvency Act for examination of persons 
thereunder are intended to be made ex parte under the rules framed 
by the Calcutta High Court under section 112 of the Act. To such 
applications rule 30 applies and not rules x7, 18 and 16, and this 


view is supported by the English Bankruptcy Act (1914) 4- 


and s George V, Ch. 59 and the rules thereunder.” The portion of 
the learned Judge’s judgment which I desire to read is this after 
referring to the section (36) and rules 17 and 18 he goes- on to say, 
* If these rules govern applications under section 36 of the Act then 
the ex parte order was clearly wrong unless the Registrar thought 
that any delay would entail serious mischief. But I was referred 
to another rule by counsel who opposed the application, that is to 
say, to rule 30, which is as follows: (then he reads the rule), 
This rule to my mind clearly contemplates a: procedure other than 
thatlaid down under rules 18 and rg and it contains no provision 
for service of the application upon the person sought to be examined 
such as is contained in rule 19. Under these circumstances the in- 
ference to my mind is irresistible, that applications under section 36 
are intended to be made ex parte and that this is the manner pres- 
cribed by the rules framed under section 112 of the Act.” 

Speaking for myself, I entirely agree with the learned Judge. I 
only regret that the learned counsel did not draw our attention to 
that case, which would have saved considerable argument and time 
of the Court. 5 . l | 

“Consequently the first point which was relied upon namely that 
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this order should not, have been made ex parte is without ;any foun: 
dation: ay ais 
: The other ground namely that the examination has been used for 
an improper purpose in my judgment, equally fails, I am not.satis- 
fied that this examination was used for ulterior purpose. The learned 
‘counsel for the appellant.did. not draw our attention to any passages 
in the’ evidence or any questions which were put during the ,exami-. 
nation to justify this allegation. On the other hand the learned 
counsel for the Official Assignee draw our attention to some of the 
questions and some of the answers which were giveh by the witness 
and such answers led me to think that they were by no means satis- 
factory and that the ‘attitude of withess was obstructive. Further 
this was a matter for the discretion of the learned Judge and Tam 
not prepared fo interfere with that discretion, specially having 
«egard to the fact that the order which I have read, in my judgment 
has provided a ‘safeguard which will protect the witness from int- 
proper Pancho being pat to him during the course of his éxamina- 
tion. : 
= For these | reasons in my judgment the appe | fails. 
‘There is one other matter to which I must refer. The learned 


t,t 


_ counsel for the Official Assignee took the point that the application 


before Mr. ‘Justice Greaves was in fact an appeal from the order of 
the Registrar in Insolvency and if it were an APPEN he argued “that 
it was out of time. A 
In my judgment this was not an appeal ; it was as I have already 
said a petition to set aside the order of the Registrar in “Insolvency, 
‘and it then proceeded to ask in the alternative for a stay of the 
examination of the: ‘appellant or for directions as to the- scope of the 
examination and, in my judgment in'a case of this kind where àn 
ex parte order is made for an examination of a witness by the Regis- 
trar in Insolvency, ‘if there are any grounés justifying an application - 
to the Court the proper course is to move the Court to set aside the 
order which has been made ‘by the Registrar in Insolvency and that 
is what was done in this case. In my judgment it was not an appeal 
and consequently theré is nothing in the point which the learned 
counsel for the Official “Assignee, ini with regard to to the ponies 
appeal being out of time. ' 
* The learned ` "counsel for the Official Assignee ned tv further 
point’ that there was no'appeal-to this Court. from. the. judgment of 
my learned brother Mr. Justice- Greaves.- . Having regard to the fact 
that I have come to the conclusion that this appeal should be dis- 
missed it is really. not necessary to. decide that point, but as at 


P4 


„said. , 


Vor; XXXIV.4 -HIGH COURT. = > 


. present advised I am inclined to the opinion that the order of Mr. 


Justice Greaves was an appealable order; because it involves- not 
only a decision that there.should be no stay of the examination but 


_also a refusal of the application of the: appellant: that the order of 


the 29th November, 1920 should be set aside . 
’ For the toropong reasons the appeal i is-dismissed with costs. 


Richardson, J.—I agree. The preliminary question whether 
‘this appeal is competent involves two points. The first is whether 
the application to Mr. Justice Greaves to set aside the order made 
under section 36 to" examine the appellant, was an appeal under 
clause (2) of section 8 or an application under clause (1i) If it 
was an appeal it was out of time under section ror and the appeal 
, before us ought to be dismissed in /imine on that ground.. But I 
think it should be regarded, for reasons which have just been stated 
“for the review of i àn ex parte order. The second point is whether the 
ordér of Mr. “Justice Greaves from which this appeal has been taken, 
is a “ judgment” within the meaning of clause 15 of the Letters 
Patent I should be disposed to say, | if it "were necessary | to decide 
this question, which it is not, that the oider isa ^ judgment" 
because it assumes, if it does not decide, that the Régistrar had 
deion to make the order and because, at any rate, it decides 
that on the merits the appellant had shown no cause sufficient to 
justify the order being set aside, that is to say, it rejects the claim 
made on the appellant» behalf that no order for his examination 
should ever have been made and that the whole proceeding should 
“be quashed. . 


y The next question relates to the aris dian of the Registrar, 


‘I agree.that the Registrar had power under section 6 (d) and (c) to 
deal with an application, made exparte .on behalf of the Official 
Assignee that the appellant should be examined under section’ 36, 


“and further that under section 36 and rule 36 of. the rules of the 
High Court the Registrar had also power to make the order for the ` 
appellant’s.examination ex parte, without notice to the appellant. 


- 361 


Civir. 


— 


1921. 
rem 


' Sukhlal 


t. 
The Official Assignee 
of Calcutta. 


Sanderson, C, 9. 


On this ms of the case I haye nothing to add to what my Lord has : 


. Lastly, on the merits, I can see no reason vhs we e should dis- 


turb the order made by, Mr. Justice Greaves. The appellant is 


entitled.to the protection afforded by section 132 of the Evidence 


„Act . Mr. Justice Greaves has been careful to couple his order with 


a alaga against improper questions being put. ‘to the appellant, 
The appellant, undoubtedly comes within the description of a 
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person capable of giving information regarding - the insolvent, his 
dealings, or properties. In the interest of the general body of: the 
creditors the Official Assignee is entitled to have him examined ..and 


v. * . ` * . . 
The Officin) Assignée I feel confident in my own mind that if the. appellant is an honest 


man he will lose nothing by being -frank. .I hesitate to suggest any ' 
other hypothesis, but if any other hypothesis be suggested, I can 
see no reason why we should go further than Mr. , Justice, Greaves 
has already done, to relieve the appella:t from. the situation in 
which he finds himself. 


For these reasons I agree with ay Lord that this appeal should 
be dismissed. , . 

(B) | 

Sanderson; C. J —This is an application that'an order made by 
my learned brother Mr. Justice Greaves dated the 28th June 1921 
“might be stayed pending the final disposal of the appeal filed by the 
_ petitioner against that order. 

The order besides other matters included a direction that one 
Sukhlal Karnani should appear on Saturday the oth of July at the 
hour of rr- o'clock in the forenoon before that Court to be cross- 
examined on behalf of the Official Assignee and that the Official 
Assignee should take steps to procure the attendance of one 
Dwarkadass for cross-examination on the statement made by him 
in his affidavit. This order was made in the Insolvency of one 
Albert Felix Seldana. It appears that some time in November an 
order was made by the Insolvency Court by which Sukhlal Karnani 
was ordered to attend on a day mentioned, in December, to be 
examined with regard to the dealings with the property of the insol- 
vent, and to produce all books, papers, correspondence and accounts 
in connection with- his partnership with the insolvent in dealings 
with the Munitions Board. There had been an appeal against that 
order and that appeal was dismissed, and there is no doubt that 


"that order stands. Broadly speaking, the ` position is this ; Sukhlal 


says that his premises, were raided: by the Police, that they-took 
possession of all his books relating to the transactions between him 
and Seldana on the one hand and the Munitions Board on the 


‘other. The-Police say that they went to his premises and asked 


for the production of his- books and were given some. by Sukhlal 
Karnani. It is moreover alleged by the Police that the books, which 
they got, do not relate to these’ transactions -at all, and the case of 
the Official Assigriee is that the -books of Sukhlal Karnani, which 
were handed over to the Police, have no relation, to the matters 


Vor, XXXIV. J * HIGH COURT. 


indi the Official Assignee desired to investigate" in the Insolvency 
Court. The learned Judge says that the affidavits which have been 
put before him are’ not satisfactory ; ; the "books: which are in the 
custody of the Police are in Nagri and he ‘is not satisfied that a full 
and proper examination of those books was madé by. a person who 
understands Nagri, and finally, as I understand his judgment, the 
learned Judge has come to-the conclusión- that he was not able to 
say whether Sukhlal Karnani had carried out the order which was 
made in November last year ; or'to put it the other way: he was 
not in a position to say whether Sukhlal Karnani was keeping back 
the books and documents relating to the matters in question and 
was not' obeying the order which, had--been made by the Court 


against him. ‘The learned Judge therefore decided to take the’ 


means available to him to satisfy himself" upon this matter and he 
has directed’ that Sukhlal, Karnani should „be examined by the 
Official Assignee and that Dwarkadass, who- was telling a story 
different to.that set up by Sukhlal Karnani,-should also be cross- 


examined. ‘This is a matter which to my. mind is within the discré-- 


tion of the learned Judge and I am not disposéd at the present 
stage to interfere with that discretion. The order of November 
last year stands as a good and valid order. The learned- Judge in 
my judgment was entitled to take ‘steps to'satisfy himself upon the 
question whether Sukhlal Karnani had in fact carried out that 
order or not. et 


For these reasons in my judgment His XPpucsnon shod be 
dismissed. ` i A 


The Advocate General for the Official Sas will get his costs 
out of the estate. 


Richardson J.—! agrce. 
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| Before Sir Lancelot Sanderson, Enight, Chief Justice, and. My." 


eu ; zo nos Justice Richardson. | un 

er LEE MAHARAJ-BAHADUR SINGH U^. 
yan Eoocuato T zu M LE 
Tenet - i SURESH CHANDRA ROY.* 


Specific performance—Contract to lease Suit brought within limitation périod— 
Limitation Act (1X of 1908), Sch 2, Art) Na Cr oes quo—Material 
_ alteration in value of property. | >, 


The proposition that delay, which is'short of- thé period prescribed by the’ 
Limitation .Act, which, is of such a character as to . give rise to an inference of 
abandonment of right and’ which. is shown, to have prejudiced the defendant, is, 
a bar to a suit for specific performance : „Kissen v. Kally (2), is donbtful, . 

Where the plaintif’s delay in filing a duit for apecific performance of a con- 
tract to grant a putni lease to him, though three days before the time specified, in 

earticlé 113, schedule’ I, of the Limitation Act,' has caused a materia! alteration i in 
the value of the property because it led“ the tenants to hope that- the lease would 
never be given and to agree to pay enhanced rent in order to prevent it from ever: 
being given, the matter is not sza£ws quo at the time the suit was brought. . f 


Appeal by the Plaintiff. í 


' Suit for specilic performance c of a contract to grant to the plain- 


T 


tiff a uin lease. i "m Reo de de, 
' The material facts TM boni th: judgment of the learned 
Chief Justice. l 
Babus Joges Chunder Ray and "d "Ranjan Ghose for the Ap- 
pellant. , 7 
` Babus Mahendra Nath Ray and Manmatha Nath Ray for: the 
Respondent. . E Rd ZW 
The Judgments of the Court were as follows : oe 
June, 2. Sanderson, C. J.—This is an appeal from the sudanen of the 


learned District Judge of Dinajpore, by which he varied the deci- 
sion of the first Court which had given the plaintiff a. decree for 


* Appeal from Appellate Decree No. 1767 of 1919, against the decree: of R. 
Garlick, Esq., District Judge of Dinajpur, dated the 24th May, 1019, reversing - 
that of Babu Sasi Bhusan Banerjee, Officiating Additional Subordinate Judge of 
Dinajpur, dated the oth July, 1917. 
(1) (1903) I. L. R. 33 Calc. 633.8 
. * [See Suryaprakasaraydu v. Lakshminarasimha TY 26 M.L. J. 518, 
where Nawab Begum v. A. H, Creet (1905) 1. L, R. 27. All. 678 was at p. sar 
distinguished and doubted. Sce also Peer Makomed v. Ibrahim (1904) LL R. 
29 Bom. a34—Rep-] 


eet 


E 


"Von. XXXIV] , «HIGH. COURT. 


' specific performance, He set aside- that:decree and in lieu thereto 
(directed that there should be a refund of Rs, 100,: being the earnest 


.money, with interest ;at 12 per, cont .perannum,and proportionate 


"E 


the period specified by the Limitation Act. 


“costs. 


The suit -was brought for “apeciic EN of a “contract 
' whereby, it was alleged, the defendant agreed.to grant to the plain- 
. tiff a putni lease of his share in an estate. called Karaibari. ‘The cop- 
“tract was to be carried out within a month ofthe date of the con- 
tract. | jede cs 
The material dates are these: The contract was dated the 16th 
. of April, 1913. The month for. completion. would expire on the 
- "16th of May 1913. The suit was brought on the 13th of May 1916, 
The time specified by. article 113.0f the Limitation Act, expired on 
- the 16th of May, 1916, so that the suit was brought 3.days . within 


- The first Court-held that the plaintiff . was entitled toa decree 


- for specific performance. 


The learned Judge in the lower appel- 


-. late Court,.has, as-I have already. said, come to a contrary conclu- 

sion, and, the question is whether his decision should be upheld or 
- set aside. ^ 
There has been considerable depiction: upon. the. question whe- 
. ther-mere delay is sufficient to justify. the Court in-refusing, in the 

- exercise of its discretion, a. decree for. specific performance. _On the 
| one hand, reliance has been placed upon a decision of this Court 


¿given by my learned brother Mr. Justice Woodroffe in Kissen Gopal 


' Sadaney v.'Kally Prosonno Sett (1), the head note of which is “ De- 
lay, which is short of the period pescribed by the Limitation Act 
- and which is not of such a „character as to give rise toan inference 


of an abandonment of rightis no bar to a suit for specific perfor- - 


.mance, unless.it is shown to have prejudiced -the defendant.” A 
further case; Kedar Nath Samanta v. Manu Bibi and others (a), 


_ was relied- upon. 


‘Those two cases illustrate the view which was 
. relied upon by the, learned vakil for the appellant. 


On the other 


hand the learned vakil for the, respondent has argued that, even 
though the Act of Limitation. has specified, a. period. within which a 
-suit-for- specific performance must be, brought, it was still a matter 
- for the. discretion of the Court-which tried the suit, whether A decree 
for specific: performance „would be given, ‘and that when. exercising 
that discretion the question of delay- was a’ material matter for the 
Court to consider and the delay might of itself be sufficient to justify 


* 


4 Q) (1905) I. L. R, 33 Calc. 633.. 


(2) (1911) 16. C. "Ws N, 247. 
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"Cit. € the Coutt in refusing -a decree. And, in‘ support of that: view he 

E igr. - relied upon the case of JVawáó Begam and others v. A.-H. Creel (S, 

= "sl d dur ^ Where; although : the. suit was brought within the time specified by 
T the Act of Limitation, it was held that “ Great delay on the partiof 

i e Suresh; . the plaintifin-applying to the’ Court for specific performance of i a 
Sariderson; C. Yi ~‘cOntract, of which he claims the benefit,.is of itself, sufficient reason 
os for the Coutt in the exercise of “its discretion to refuse relief.” ^ AS 


“ari authority for that proposition ‘in this Court reference was madé 
to Mokund Lall v. Chotay Lall (2), where, although the suit'was 
broüght within the time specified by the Limitation Act, : Mr. Justice 

- "Pigot said, *' in. this case, the time. which was allowed to elapse’ was 
s6 long. that under ordinary circumstance . specific | performance 
“would. not be granted by..thé. Court." , In that case the learned 

' Judges did not decide the Case on that ground in view of the fact 

a that it had not been properly raised in the Court below.~-He'sdid, 

“ “but itis impossible for us to'say in the form im which-this case 
‘comes before us in second appeal, that there may not have been 
circumstances in thé present case that would justify the ' grant of-a 

. decree, even after the period which has elapsed." ~ tis, E Ag 

Reference was also made by the learned vakil to the discussion 
in. Haradhan. Debnath v. Bhagabati Dasi (3), the passages referred - 
.to being at pages 861 and ;862` where the learned Judges: were 

- ‘discussing how much delay would.be sufficient. to prevent the-plain- 

- tiff fiom getting a'decree for specific performance, it béing “urged 
that if the law-in this Court were as-contended for by the appellasit 
' the discussion "at pages. 861 end: 802 in that SPEO mould: have beén 
unnecessary, - - . De 

I have referred to this point "&nd.to these: Cases, because: ‘the 

“ point has been“argued- before ùs, and in ‘deference to ‘the’ afgumént 
which has beer! ‘presented’ to us, : But I desire to make it clear 
that I express rio decision on this occasion with regard: to the ‘tivo 

?views which’ are ‘illustrated  by:the'cases to which I have referred ; 
. for, in my judgment it'is not necessary for us to‘ décide that point oh 
' this occasion, : having ‘regard to the findings of fact which appear'in 
-the judgment of the lower. appellate Court andto which I will: make - 
reference presently. I give no décision-upón this point, so ` that/Dif 

~ > the point arises on any future-cccasion I shall be at- liberty to' hear 
ES “the arguments and éxpréss my jugdmént upon this matter- without 
being fetteréd by any’ décision i in d case.- € D 


&- ass - 
Hon ta 2 E $^ EAE 
uh . z SAA Na -r oa 


EX 
a) Gsos) 1; L R 27 “AM 678. 
(2) (1884) !. L. R. 10 Calc. 1061 (10705. vw ato 
(3) (1914) I. L R. 41 Calc. dir (861,862) ; 19 C. E. j: 429. 
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; Now, evén if the correct view -of the law be that which was : 
enunciated by my learned , brother Mr. Justice: Woodroffe’ in the ; ; 
case of Kissen: Gopal. Sadaney -v. Kally, Pro:onna Sett (1), in my 
judgment: the. learned, Judge-in the lower appellate Court has come 


i tossuch: findings in his judgment as would justify him in exercising 
' his discretion and refusing a decree for specific performance to the 


: plaintiff, Although. he has not expressly, found that the plaintiff's 


| Conduct amounted . to an abandonment of the contract, in my judg- . 


ment. he. has . implicitly. formed it Further, in my judgment he. 
has, found that the matters_at the time. the suit was brought, were not . 
in statu quo “they . were. at the time the contract was entered into." 
The. findings to which. I especially refer are at page “17. It appears . 
that after ‘this contract had been made the tenants of the defendant , 


~ Were.particularly anxious that the contract between the. plaintiff and 


the defendant.should not be carried out. Tor some reason or other 


E: they had-a strong feeling against the-plaintiff or his predecessor and * 


were anxious, not to have him orther a& their landlord or landlady. , 
It appears further;that sote time after.the'contract was made the 


| Tents had- been enhanced: by: arrangment between the defendant and 


the. tenants: , The learned Judge finds this, “If the plaintiff had 


; filed; ;her:suit on the. first" refusal of the.defendant to complete, 


= there-would. probably have been- notenhancement at, all. ,, When the 
„tenants agreed: to .the enhancement they. must have- been under. 


the impression. that the plaintiff. was not likely to sue to .enforce the: 
contract. I. infer therefore “that it was the planis delay i in suing 


n that caused. this change in the value of the - “property.” -In my judg-. 


ment that is a finding of fact that there was. a. change in the value 
f the property and that it had occurred by reason of the delay which 
Was- attributable to. the plaintiff. , The learned, Judge goes on, » “It 
E trying to get the „dispute settled amicably. But the pleader , 
Nalini Babu, whose intervention was. sought, spoke to the defendant 
“awite .two years before the, institution of the suit and got a definite 
answer ‘that the defendant would not complete the contract. The 


“delay for.two „years after that is unexplained.” The ‘first Court had. 
found that the delay was explained by the plaintiff trying to get 


an amicable settlement, but the learned Judge in the lower appellate 
Court? overrulled that ‘finding. We are bound to take the finding | 
of the lower appelate Court ona question of fact such as this. The 
learned Judgé came to a definite finding thar thg delay! dor tiro | years 


a (1905) lv Ly R- 33 Calc. 653. 
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after the defendant's definite “refusal, to carry out ihe contract. wag 
entirely inexplained.. ^ rov oue Ud : 


The matter does not: Stop there: . The learned Titec then went - 
on, “Tam not satisfied that the plaintiff was originally at all anxious 
to complete the. contract. - The’ price offered by Rajendra’ Babu 
for the property was extremely high, -and was. very possibly much ` 
more than the plaintiff was prepared to give.” “It seems to mé that 
the price agreed - On was nearly double the value of the property. ‘at 
the time of contract, and that the plaintiff would never. have 
attempted to-enforce the contract but for the . subsequent enhance- . 
ment of the rent. It is this enhancement which. has . oceasioned 
not only the -défendant’s -refusal? but also the plaintiff's. anxiety. ito. 
complete. - The alleged early efforts: to-complete are proved only. by. 


| plaintiff's own officer Beni Babu, who is-contradicted: by pa 


Babu, a more reliable witness.” - T ev 
* “There’is a further finding - - that s ie paints: delay ei 


‘filing:the suit has caused a material alteration in: the value ofthe- 


property because it'led the tenants to. hope that the lease : “would < 
"never be 1 given and to agree to pay: ‘enhanced ‘rent-in order.to pre- 
verit it from ever being given.” As I. have: said, ‘those findings; in 
my judgment, really 'aniount -to a finding. that the. plaintiff àt one: 
time abandonéd the contract; and that: the ‘value.’ of the. property 
had considerably incredsed between the date of the- .contiactz and. 
the timé at which the suit was- brought. Consequently; the- matters 
were riot, according; ‘to: the finding of «he learned dungen in sah. ae H 
at the time the suit- was " brought. E eS 


"Under thésé ‘circumstances ‘the ` question is ‘whether, Baying 
regard to thé terms Of section 22 ‘of. the Specific’ "Relief. Act the 
léarned. Judge his’ exercised his discretion: jn an arbitrary way: or 
whether- he “has” exercised it in "a Sound and-reasonable way guid- 
ed by judicial principles’ and capable. of correction by a°Court ‘of 


. appeal. In my Judginent, he ‘has not exercised his discretion in, arn- 


arbitrary way: but he has done So in a sound:and reasonable. way- 
guided by judicial principles, and he has statéd- sufficient in his. -judg- 
ment; to` enable-- "us, sitting as 4 ‘Court -of - bon to judge o of the 
principle: which guidéd- otim) cl , : 
For, “these | reasons in my jüdgenieht this appeal skala pe dis- 
missèd with Costs. j "UM oo a a i 
Richardson, J: i concur ‘and for. the Teasóris whi” ‘the’ 
learned Chief Justice “has just stated, 7 
A. T. M, . 200 ts Appeal dismissed. 
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Before. (Sir. Nalini i Reman Chatterjea, Knight, Judge, and Mr. 


al ek . Justice Suhrawardy,, >- E. Ld ; ae 
ae | 5 ; ' , . m 
““""~ © CHANDRA NATH SORMÀ MOTAYED . ^" Omie 
Sor 2231 ; | : us 9. - ` P , :; 4 1921. 
PS DE pom 0X4 . E $E is quM. va ` ww. 
Se 5s SHEIKH INAMDI*. . - Marek, 19. 


-—— 
Ep 


Agricultural lease Lease, expiry of, before the passing of Bengal Tenancy Act 
(VHT of 1885)— Holding ever Bengal Tenancy Act, See. 67— Rate of inter- 
^: est—Exorbitant rate. . 


= “Where an agricultural lease E before the | passing of the’ Bengal Tenancy 
Act, a tenant who holds over, is not liable" to pay interest on‘ the arrears of rent: 
more than that mentioned i in section 67° of the Act: Administrater-General of 
Bengal v. Asraf Ali (1°, “followed, .Kishore’ Lal: Dey v. .The Administrator: 


General of Bengal (2) dissented from. - TUM PN 

Where the rate of interest on arrears of rent as sta.ed ‘in the:Kabuliat execut- 
ed by a Cultivating raiyat in-favour of his landlord was 150 per cent per annum : * 
£- Held, that the rate was exorbitant : Kull v. Trailokh; a (3) followed, . 


> Appeal by the Plainüf. Mu. ub ROM 


"Suit for. arrears of rent. 

. The- material, facts appearifrom the judgment. 
E Prafulla Chandra Chakravarty, for the Appellant, 
Š > “Babu Birendra Kumar De for'the Respondent” 


toy 


= The jüdgment. of the. Court was delivered by 


N. R. Chatterjes, J. This appeal arises ‘out of à suit for ` March, 19: 
< -arrears of rent., The- plaintiff c claimed interest on the arrears of rént ME ox 
at ‘thé rate rof 150 per cent. per annum. The Courts below disallowed 

thé high rate. of interes’, ‘on the ground | that ‘it was, “exorbitant and 

awarded. damages at 2 5 per cent.” The. land was held tinder a lease 

. for; a term of 3 years from Magh 1285 to Pous 1288. - | The lease 

= expired before the passing ; ‘of the Bengal, Tenancy Aci í there: was 

no frésh. lease: ‘and the tenant was holding over. . 

T ` There. is divergence. of judicial opiriion upon the question, as to 

tlie. effect of holding over. In the case of Kishore Lal Dey ve "T 
‘Administrator General of Bengal (2), Ghose and Wilkins JJ. were 


MS me 


vt * Appeal from Appellate Decroe No. 2162 T 1919, agalak: the decies of Babu 
Atul Chandra | Banerjee, Officiating Subordinate Judge, 3rd Court, of Mymensingh; ` 
i dated the 25th June; 1919, affirming that of-Babu Keshab Chandra Sen, Officiating 
Additional: Munsiff at Iswargunge, dated thé 16th January, 1919. y 2 
(1) (1900) I. L. R. 28 Calc. 227. . (a) (1898) 2.C. W. N. 303. 
- (3) (1899) U L. R. 26 Calc. 315. mE "E 
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Civis. of apon that- oe, a tenant holds over, after the expiration of his 
1921. _ lease, he does so on the terms of the lease, on the same rent and on 
wy 4 

Chandva'Natk the same stipulation as are méntioned in the lease until the. 
; = S parties come to a ‘fresh settlement ; ; that there is no general rule-of 
n i 


, . law to the effect that the lease of an agricultural tenant in this 
N. R. Chatterjea, y. country who holds over, -must be taken as:renewed from year to 
l CE year, and that if any contract isto be implied, it should be taken 
to have, ‘been entered into so soon as. the. term “of the lease expired 
rather than at the beginning of each year. In that éase the suit^ was 
brought on the basis ofa kabuliat which was for, a term of 5 years, 7 

the intérest stipulated . to be paid was 75 per cent, and the leáse 
 expired.before thé passing of the-Bengal Tenancy Act. The learn- 
ed Judges held that the tenant was bound to pay interest at the rate ` 
stipulated in the kabuliat, and that the tenancy was unaffected by.. 
thé: provisions of the Bengal Tenancy Act. On the other hand in - 
the case ‘of, Adininistrator’ General of Bengil v. Asraf Ali (1), à con: . 

trary view was taken. ‘There also,. the land was held by an agricul- 

tural tenant under a lease for a térm of-6 years which expired in 
1881 ; the tenant had been holding over ever since, and the. rate, of : 

` 7 interest specified in the ‘lease Was: 75. per cent, per annum. -Ehe 
landlord sue for rent for the years “1893 to 1895 and part of 11896 

“with interest at thé rate 'specified ‘in’ the leasé. It was held that 
under the provisions ‘of the: Bengal Tenancy | Act,” the plaintiff. could | 

not recover interest at a rate higher than 12 per cent, per annum and 

Aa ‘that when an. agricultural tenant holds over, his. tenancy” is. renewed 
M. from year | to year.” | . um . 





“Ameer Ali grid Brett I. in deciding the- case gerard to à- E 


number of casés including the case of Kishore ‘Lal Dey v. Adminis. 
trator- General of Bengal (2), and, also to Ali  Mamud Pramanick ve 
hag. Bali. Déjà Chowdhurani (3),. where it was held by Rampini ` 
and “Henderson ns ‘that where i à tenànt' was holding. over on the- 
expiration of'a tease which- had: beén ‘executed before the passing « of 
the Tenancy Act, but which expired after it' came into. force, the" ~ 
landlord was not entitled to interest beyond that provided by, sec; 
tion 67, of ihe Act. ` Ameer Ali and, Brett JJ. observed thata.dis. ` 
tinction had been drawn-between the latter case and that of Kishore 
Lal, Dey (2) on the. ground that, the lease had expired -after. the 
Tenancy Act came. into operation, ‘but that fact did not appear to 
them to affect . the. general. principle.. Then „the learned _ Judges , 
referring to the decision in:the case of Kishore Lal (2), that a tenant | 
(1) (1900) TLR. 28 "Cale, 227. | (2) (1898) a -C. W. N. 303+ 
(3) (1898) 2 C. W. N. 525. ` < 


SN 
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. holds over with the consent of the landlord does, so. upon the same 
conditions as those set out in. Mis. ‘time-expired lease, A and that if any 
Contract is to be implied, was 'contended for on ‘behalf, of the appel- 


- ants, it should be taken to have been entered into sa, soon as the 


term of the lease expired rather than at the beginning of each year, 


, Observed.“ If this means that the implied contract is for the same 


tetm of years as in the lease (of course it could not be for an inde- 
finite period) we venture to think the correctness of the dictum is 
open to question. We consider that when an agricultural tenant 
holds over his tenancy.is from year to year." There appears to be 
therefore some’ conflict betn een these two cases. 

“In other cases which have been urged before us, the question 


: was, whether the purchaser -of a rayati holding at a sale held for 


arrears of rent is liable to pay interest stipulated in the kabuliat, and 
it was held that the purchaser was not bound on the ground that a 
very high rate of interest is not an ordinary incident of such & 
tenancy and ‘that there was a new contract with the purchaser at the 
sale. For instance see Alim v. Satis Chandra Chaturdhurin (1) 


. and Kali Nath Sen v. Troilokhya Nath Roy (2) In. those cases 


however the lease had expired, the tenant was holding over and the 


sale took place after the passing of the Bengal Tenancy Act. In 
Lal Gopal Dutt Chowdhry v. Manmatha Lal Dutt Chowdhry (3) 
the Full Bench held that the purchaser at a sale in execution 


| Of a rent decree was bound by the stipulation as to interest in the 


kabuliat as it was a subsisting lease. There is no doubt that where 
there is a subsisting lease granted before the passing of the Bengal 
Tenancy -Act, the tenant will be bound, as in thé case of à perma- 
nent tenancy, by the stipulation as to the interest payable. - 

-The question, however, is whether in a case where the lease had 


expired before the passing of the Tenancy Act and where the tenant 


had'been holding over, he is liable to pay interest as stipulated i in 


the kabuliat, however, high the rate may be As ‘stated above, 


there is some difference of judicial opinions on the point, We 
think, under the circumstances, ‘we should. follow the decision, of 
‘Ameer Ali and Brett JJ. in Administrator-General of Bengal ` v. 


“Asaf Ali- (4), that being the latest -decision-on the point. ` There 


it was pointed out by the learned Judges “ Supposing the contract 
was expressly renewed after the passing of the Act and the stipulation 
as to interest was embodied in a new lease, the tenant would 
not be bound by itand the stipulation would not be enforceable 
(1) (1856) I. L. R. 24 Calc. 37. (2) (1899) 1. L. R. 26 Calc. 315. 
(3) (1904) I. L. R. 32 Calc. 258. (4) (1900) |. L, R. 28 Calc, 227. 
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under the ine It would “be ‘anomalous to hold --that -what 
cannot be done’ by a lease maybe done by allowing the tenant 


` simply to hold over." It was further observed * It is unnecessary 


` to decide in this case whether the contract implied from the holding 
` over is from year to year or not for assuming it-should be: taken to 


N. R. Chatterjed, 3. 


have been entered into so soon as the term of the lease expired 
rather than at the beginning of ‘each year” and that this contract is 
for the'$ame term as in the lease, even then; in our opinion the 
present claim for interest" beyond that allowed by section-67 would 


“ not be maintainable. Forthe term of 6 years under the “ implied 


contract? would end in 1886 ' whilst the Tenancy “Act came -into 


force i in March 1885. The fresh. "contract implied' by the fresh 


holding over according to the learned Judges in the case of Kishor 
Lal Dey (1) would: begin from 1886 when the Tenancy Act was in 


: operation and must necessarily be subject to and governed by the 


provisions and restrictions of the Tenancy "Act" If the effect of 


‘holding over is that the tenant holds for the same term .of years 


asin the originallease, the second renewal of the contract implied 
by the second holding over, in the-present case, took place after the 
~ passing of the Bengal Tenancy Act. The observations made inthe 
“case of Administrator-General of Bengal v Ava Ali oe will, there- 
fore, apply to the facts of the present case. 


The rate of interest as stated, above is 150 per cent. "There is 
no doubt that it is an exorbitant rate. In the case of Kali Nath 
‘Sen v. Trailokhya Nath Roy (3 ). Banerjee J. referring to a similar 
contract where the rate of interest was 225 per cent per annum, 
observed that the contract was entered into between the ‘landlord 
and a cultivating raiyat, that is, a person belonging toa section of 


` the community that has been considered entitled to some special 
` protection not only by the legislature as is évident from the provi- 


sions of the Bengal Tenancy Act, section 67 ‘and section 178, 
` Bub- -section (3) clause (h), but also by Courts of justice as will be 
seen from the observations ‘of Mr. Justice “Mahinood i in the cise of 


Aule 


“Lalli v Ram Prasad (4). 

We are of opinion that the decision. ‘of the Court below i is right 
and this appeal i is dismissed with costs. - — . 
A, T, M, d 1 | | oss Appeal dismissed, 


t) (1900) 1. L. R.a&Cale 327. (a) (1898) 2C. W. N gos.” — 
a (1899) T. U. R. 26 Calc. dise (4) (18:6) I. L Rc 9 AIL 74. 
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- Before Sir Asutosh Mookerjee, Knight, Judge, and My. Juste 


f ie. Buckland, E e. 
E SAROJINI DASI  . ; Civir. 
| i vc i : Toate 
. ~ , 
P f HARIDAS GHOSH.* Jansary, 20, 21. 
April, 14. 


Will Preparation —Suapicions — —— E ia 
ie sive—Evidence—Improbability— Will, construction of, rule for—Hand-wrtt- ; 
ing, proof of —Evidence Act (I of 1872), sections 47, 73— Comparison of hand- 
ritings.—Signatures, . 
, Wherever a will is prepared ander circumstances which raise a well-grounded 
suspicion ‘that it does not express the nfind of the testator, the Court ought not 
to pronounce in favour of it unless the suspicion is removed: Tyrrell v. Pain- 
fen (1). But this suspicion must be one inherent in the transaction: itself, and not 
“the doubt that may arise from a conflict of testimony which becomes apparent 
on ah investigation of the transaction: Farat Kumari v. Bissessur (2). 


e 
Where there has been acquittal, the acquittal is conclusive: Emperor v., 
- Noni (3). 


In order fo ptevail against such evidence as has been adduced, the improb- 
ability must be clear and cogent-and must approach very nearly to, if it did not 
"altogether constitute, an impossibility: Chotey Narain v. Ratan Koer (4). - The 
„objection that the witnesses. might have |been ofa better class is at an end when 
execution and attestation are proved : Jograni ve Durga Farsad (5). 


In the case of a will reasonable, natural ani proper in its terms, it is iati in 
* accordance with sound rules of construction to apply to it those canons which 
‘demand a rigorous scrutiny of documents of which the opposite can be said, 
namely, that they are unnatural, unreasonable or tinged with impropriety. 


The ordinary methods of proving hand-writings are (i) by calling as a witness 
‘a person who wrote the document or saw it written, or who is qualified to express 
an opinion as to the hand-writing by virtue of section 47 of the Evidence Act ; 
(ii). by a comparison of hand-writing as provided in sectlon 73 of the Evidence 
Act; and (iii) by the admission of the person against whom the document is 
tendered. 


-A document does not prove itself, nor isan unproved signature proof of ite 
pu been written by the person whose signature it purports to bear. 
Le 3t 


g The provision of section 73 of the Evidence Act does not sanction the coms, 
parison of any two documents, but requires that the writing with which the com: 
parison i is to be made, or the standard writing as it may be called, shall be ad- 
mitted or proved to have been written by the person to whom it is attributed; and 
next the writing to be compared with the standard or, in other words, the 


à Appeal from Original Decree No. 379 of 1919, agajnstthe decree of G. N. 
Ray Esq., District Judge of Hughli, dated the roth September, 1919... 

(1) (1894) P. 151 (159). (2) (1911) I. L. R. 39 Calc. 245. 

(3) (1911) 15 CWN. i I, L. R 38 Calc. 552. 

(4) (1894) L. R. 22 1. A. 12; i L. R. 22 Calc. 519. 

(5) (1913) Lik. 41 1. A. 76; L L. R. 36 All. 93 ; 19 C. L. 2 165. 
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disputed writing, must purport to have-been written by. the same person, that is to 
say, the.writing itself must state or indicaté that it was written by that person. 
The section does not specifically state by whom the Somparison may be made, 
though the second paragraph of the” section dealing with a related subject ex- 
pressly provides by way of contrast that in that particular connection the Court 
may make the comparison. 


A comparison of hand-writing is at all times asa mode of proof, hazardous ' 


and inconclusive, and especially when it is made by one not conversant with the 
subject and, without such guidance, as might be derived from the argomenti of 
counsel and the evidence of experts, 


A comparison of hand-writing is a mode of ascertaining the truth which ought 
to be used with very great caution ; Aobin v. Rassick (1) and other cases. 


Although from the dissimilarity of sighatures, & Court may legitimately draw 
the inference that a particular signature ‘is not genuine because it varies from an 
admittedly genuine signature, yet resemblance of two meres affords no sale 
foundation that one of them is genuine. 


e lÍ two signatures are exactly identical, there is reason for suspicion that the 
one in question may be a copy or careful imitation of the genuine signature. 

The character of a person's signature is generally of uniform .appearance, and 
the resemblance between one and another signature of the same person is thus 
apparent, but the colncidence is seldom known where a genuine signature of a 
person supetposed over another genuine signature of the same person ‘is such a fát- 
simile that one is a perfect match to the other in every respect. 


It is not difficalt to forge the hand-writing of almost any person ro ihat it may 


,be impossible ‘for even the most acute: jin experienced judge to discriminate 


between the fa'se and the true, 
t 


` Appeal by the ‘Applicant. 


, Application for letters of administration vith a copy of the will 
annexed. . 


The material facts appear fiom the judgment of Mookerjee, J. ' 


Babus Ram Chandra Mosumdar, Manmatha Nath Mukherjee,’ 


Satindra Nath Mukherjee and Rama Prosad Makehe for the’ 
Appellant. 


Dr. Dwarka Nath Mitter and Babu Debendra Nath Mandal fot 
the Respondent. | 
AE C. A. Y. 
The judgments of the Court were as follows : 


"Mookerjee, J.—The subject-matter of the litigation which has; 


resulted i in this appeal is the estate left by one, Rajanimani alias 
Rajanibala - Dasi, a Hindu lady who died on the 21st March, 1917. 
She left à son Nitai, a grandson Anil by a predeceased son, and 


(1) (1584) I, L. R. 10 Cale, 1047 (1051). : 
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three married daughters. The’ relationship of the several members 
of the family i is-indicated on the following genealogical. table : 


Rajanimani or Rajanibala 
M. Abinash Chandra Ghose. 





^ | " E £ ! * 
uel P Ex A M RUE MEN 
Satish Chandra Ghose Nital Chandra — Ranibala Kalibala Prabhasini 


Died 1906. Ghose M DAR M Krishna M, Satyeswar 
Nath Pal. Chandra Pal. 

W Sarojini Ghose. 

(Propounder) 


4 


Anil Chandra Ghose. 
The case for the appellant is that three days before her death, 
Rajanimani made a testamentary Gisposition of her properties. On 


` tha asth August, 1917, an application for probate was lodged in the, 


Court of the District Delegate by the present appellant Sarojint, 
the widowed daughter-in-law of the deceased, but it was returned 
as objection was filed." An application for letters of. administratior? 
with a copy of the will annexed was consequently presented to the 


District Judge on’ the 12th October, r917. .Objection was there- - 


upon lodged on the 22nd January, xg18, by- the respondent Haridas 


Ghose on the allegation that he had, on the 28th May, 1917,, 


acquired title to the estate left by Rajanimani, by purchase from’ her 
son Nitai Chandra Ghose who had succeeded thereto as the heir-at- 


law. Thus emerged the question in controversy between the parties, , 
namely, whether the will alleged to have been executed by Rajani- 


mani on the 18th March, 1917, is or isnot genuine. The District 
Judge has come to the conclusion that the will propounded was 
not duly executed. On the present appeal the correctness of this 
view has been impeached on behalf of the propounder. 
The preamble to the will recites that the testatrix had been in 
failing health for some time and had come to the residence of 
his second son-in-law Krishna Chandra Ghose at Baranagore in the 
northern suburbs of Calcutta, The first clause enumerates the re- 
lations of the testatrix as ‘set out in the genealogical table. The 
second clause states that her surviving son Nitai Chandra. Ghose 
had taken to evil ways and that she had consequently, decided not 
to leave him any portion of her estate ; but that if-he left any son 
or sons of good character, the said grandson or grandsons would, 
afterattainment of majority, be competent to-possess and enjoy the 
property according to the terms of the will. Theithird clause gives 


a description of her properties, namely, two houses in Calcutta, one ^ 


-purchased with her own money, the . other obtained by virtue of a 


. deed of gift from her mother-in-law. ‘The fourth clause provides . 
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Civit . for mainténance allowance to an aunt-in-law dependent upon her.*. 
19214 The fifth ‘clause gives a monthly allowance to her son Nitai, hers 
Sarojini Dasi grandson Anil and to her three married daughters. The sixth’. 


9. clause provides for the performance. of her Sradh from the sale - 
Haridas * ' proceeds of her. ornaments, the surplus to be taken by her son 
Méokerjes, 9. Nitai. ' The seventh clause gives one-half of her property ‘to. her’: 
a grandson Anil and the other half to the son or sons that might be . 
born of the loins of her son Nitai. The eighth paragraph ‘makes . 
the various sums payable as maintenance, a charge on the estate..: 
The ‘ninth clause contains miscellaneous directions. There‘can be ^ 
littlé doubt that the primary objéct of the testatrix was to keep her 
property out ‘of the Bands of hefson who had taken to drink and — 
women at an early age, and had in r9r2 become involved'in:a : 
shooting case. : ; 
There are six attesting witnesses to the will inculding the scribe. . 
All of ‘them’ have been ‘examined. The evidence of Babu Jyotish. 
© Chandra Hazfa, a vakil of this Court who is related to the family 
and was consulted: by the lady ‘as to a possible testamentary dis- . 
position, has also been recordel ' The ‘ District Judge has stated’ ' 
that he believed in full the evidence of Babu Jyotish Chandra Harza.. 
That evidencé ‘shows: that the‘lady sent for him and requested hinr 
to draft a will, so that Nitai might not be able to destroy the. estate, 
She said that she had two houses in Calcutta and thatshe wished to. 
` leave one half to the son of his predeceased son and the other half to. s 
the son of’ Nitai, if one should be born. She also’ desired to: provide 
small monthly annuities for hèr aunt and her married daughters.’ 
Jyotish Babu thereupon’ told the ‘lady that such a will leaving- 
something to an unborn person, was not possible, but that as the: 
law imight soon be altered by a Bill already introduced into the 
Council, she could make the will sh e’ desired after the law had been“ 
changed. This Bill as we know.was passed on the 28th September, - 
. 1916, and was placed on ‘the Statute: book às Act XV of 1916.- 
Jyotish Babu further stated that he met Krishna C handra Ghose, : 
the’ somin-law ‘of the.lady, after the law had’ been altered, and told 
him to inform "her that she coüld them mak'e the will she wanted. 
Sometime af erwards, Krishna Chan dra ca me to the house of Jyotish 
Babu ‘at Bhowanipur, told’ him that the lady “was very: ill at: 
Baranagore and requested him:'to draft a willy Jyotish Babu told: 
Krishna Chandra that.hé was occupied with examination work ‘and - 
could not afford time to see the lady for the next ten'or fifteen days. + 
Upon this evidence, strengthened by .that. of Dr. Gokul Chandra : 
Dhar, there is’ no room for doubt that before September, 1916, the 


. 
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lady had intended to make a testamentary disposition of her Civit, 
properties, so as to. exculde her son from the inheritance, and that 1921, 
she retained such intention as late as the end of February or the Sarojini Dasi 


beginning of March, 1917, after she had removed from her residence 
in British Chandranagore, to the house of her second son-in-law at 
Baranagore. The question has accordingly, to be faced, whether 
she: did in fact carry out her intention by means of the document 
under consideration. Her son-in-law Krishna Chandra Ghose who 
holds-an important position in a mercantile firm and who takes no 
benefit under the will, unless, indeed, the annuity of Rs, 2 a month 
in favour of his wife can be regarded as such, has been, examined 
and ‘cross-examined at considerable length. He corroborates the 
narrat ve of Babu Jyotish Chandra Hazra in every material praticular, 
and adds that his mother-in-law had repeatedly expressed a wish to 
' make a will in view of the conduct and character of her son .Nitai. 
On the refusal of Jyotish Babu, he went to Narayan Chandra e 
Chatterjee, a pleader of Baranagore, now dead, who expressed his 
inability to come on the Sunday, on which the will was made. 
Thereupon, a neighbour Adhar Chandra ‘Ghose, a trader in rice, 
affered' to secure the services of a deed-writer, Nanda Lal Das, who 
was’ known to him. Krishna Chandra accordingly took Nanda Lal to 
his mother-in-law who gave him instructions about the provisions ` 
to be. inserted in the will Nanda Lal thereupon prepared a 
draft, which has been produced in these proceedings. It, 
was read over to Rajanimani, and afier she had expressed 
her. ‘approval, Nanda Lal made a fair copy. At this juncture, 
Rasbihari Mookerjee, the physician who attended upon Rajani- 
mani, came to see her, and as was quite natural, he was 
requested to stay and attest the will, Krishna Chandra also asked 
a neighbour Saileswar Sanyal, a trader, to come and attest the will. Tt 
so happened that Jitendra Nath Upadhyay, a pleader of the Alipore 
Bar, had just at that time come to Saileswar Sanyal to collect some. 
money due to- his brother. Krishna Chandra, seeing-him present, 
. and “learning that.he was a pleader, pressed him to come and be an 
attesting witness. The will was subsequently executed by the lady, and- 
was attested by Nanda Lal Das, the scribe, Krishna Chandra Ghose, 
the son-in-law of the testatrix, Adhar Chandra Ghose, a local, trader, ' 
Rashbihari Mookerjee, the physician, Saileswar Sanyal, a neigh- 
bour and a ‘trader, and Jitendra Nath Upadhyay, the pleader. 
These persons have come forward to pledge their oath that the will 
was executed by the lady and was duly attested by them. They 
are persons of respectability, and no hypothesis has been put 
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forward, except the innate perversity of human nature, to explain why. 
they should: all ‘conspire ‘to forge the will, and to perjure themselves 
in Court.’ “The-version given by them’ in examination-in-chief has 
Hot been affected by’ cross-examination ; on the other - hand, their 
statements‘are free from material contradictions, and their narratives 
have the ring of truth about them. Thése statements are further 
supported by- Sarojini, the widowed daughter-in-law “of the testatrix 
who was-in the room wheré the document was executed ; ; she 
was subjected to a: severe and prolonged cross. examination, but 
with no effect: This mass of testimony has, however, been summa- 
rily brushed aside: by the District Judge, on grounds ‘of suspicion 
for which no foundation has beenslaid in the evidence. No doubt, 
as stated by Lord Davey in Tyrrell v. Painton (1), wherever. a will 
is prepared under. circumstances which raise a well-grounded. suspi- 
cion that it does riot express the ‘mind of the: testator, the Court 
*ought not to pronounce in favour of it unless the suspicion is remov- 


. ed. But as was explained by Jenkins, C.J. in Jarat Kumari v. 


Bissessur Dutt (2), this suspicion must be one inherent in the transac-, 
tión itself, and' not the doubt that may arise from a. conflict of tes- 
timony which becormies apparent’on an investigation ofthe transac- 
tion. : The reasons assigned by the District Judge for his refusal to 


act.upon the testimony of some at any rate of the witnesses examin- 


ed in this case indicate, however, that he has approached the evi- 
dence from an entirely erroneous Standpoint. Thus, with regard to 
Nanda Lal Das the scribe, he notes that he was procured from 
Serampore across.the-river and adds that as he has. been a pleader's 
clerk-and ‚writes ‘for people frequenting Courts and Registration _ 
offices, he is a likely hand to be chosen for "getting up a deed.. 
There is ne foundation laid in the evidence for the imputation thus 
made against proféssional deed-writers'in general: He next dismiss- 
es the evidence of the doctor Rasbihari Mookerjee with the remark 
that lie does’not-pay income tax'and was. prosecuted in a forgery. 
case. This comment is based apparently on a statement made by... 


. the witness in the following terms: "there was a criminal case 


against me for forging a currency "note ; there were fourteen accused 
in the'case;only one Phani Bhushan Pan was convicted ;. 


all the others including myself were acquitted in the Sessions Court ; 


that was seven'Or eight years ago." The District Judge thus over- 
lóoks- Beery Panels that where there--has been an 


w (1894) P 151 (iso 
(2) (1911) LL. R. 39 Cale. 245. 


Vor. XXXIV.]. - HIGH. COURT, 


acquittal, the acquittal is s conclusive ; as Jenkins, C. J.; observed i in : 
Emperor v. Noni Gopal (1), on the authority of the decision i in Rv. 


. Plumber (2), it would be a very. dangerous principle to adopt to 


regard & judgment of not guilty as not fully establishing the inno- 


cence of the person to whom it relates. Again, Saileswar Sanyal is 
discredited because he is a neighbour, while Jitendra | Nath -Upadh- 


yày is not relied on because che is a chance witness from a distance. 


The Disttjct Judge, however, concedes that the evidence of all 


these witnésses could be accepted if the will had been executed in, 
the natural way and publicity. given to it, though he does not state 


how the execution was unnatural and how secrecy could have been 
intended when at least half a dozen strangers were present in the 
assembly. The District Judge .next proceeds to make the general 
observation that it must be acknowledged, that there i is no great 
reluctance in our country in getting up a deed of this kind. "There 
is no trace of evidence in the record to support this remark with 
regard to the people either of the province in general, or of the loca- 
lities where the lady resided or the will was ‘executed. , The Judge 
then proceeds to rely upon a statement made by Babu Jyotish 
Chandra Hazra in cross-examination to the effect that Kanty 
Chandra Ghose and Kailash Chandra Ghose, two members of the 
Ghosé family of Chandranagore, had propounded a will alleged to 
have been executed by Trailokya Nath Ghose, brother of Kanty 
Chandra Ghose, that probate of the will was refused by the trial 
Court, and that during the pendency of an appeal in this Court, 
the matters in difference were settled by a deed ‘of release dated 
the 9th March, 1916. Itis difficult to see how this statement is 
relevant to the present proceedings and how it can be admissible in 
evidence. The-recitals in the deed of release are plainly inadmissi- 
ble, and the document was introduced into evidence for an entirely 
different purpose, namely, as containing the signature of Rajanibala 
who had acted as the guardian of her infant grandson Anil Chan- 


dra in the transaction. The District Judge plainly should not have 


allowed his judgment upon the question of ‘the genuineness of the 
will now in controversy to be affected’ in the remotest degreé by 


what took place in connection with the alleged will of Trailokya 


Nath Ghose, Moreover, his observation that the will, of Trailokya 
Nath was designed. to cheat his daughters while’ the. present 


will is intended to - save the estate from "the effect of the conduct ` 


of a dissolute son, can only be regarded as embodying a wholly 
misleading analogy. This is followed up by the entirely groundless 


(t) (1911) 15 C, W. N: 593 , 1, L. R. 38 Calc. 539. (2) (1902) 2 K, B. 339. 
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. imputation that a friendly neighbour (Saileswat Sdnyal) and ‘a 


young student (the pleader Jitendra Nath Upadhyay) ` would - 
riot be averse td. ‘helping a‘ minor In view ‘of these and 
othet remarks made by the District Judge, we see no escape 
from the conclusion that the’ adverse opinion formed by "hir 
with régard to the will in dispute is ‘not based üpon a consi- 
deration and. analysis of the’ positive ‘evidence’ on ‘the ‘record. 
He has in fact adopted the method which has been more than once 
condenined by the Judicial Committee ; Chotey Narain v. Ratan 
Koer (1) and Jagrani Koer v; ‘Durga Parsad (2). As was observed 
by Lord Watson in the first of', these cases, in order to ‘prevail |. 
against such evidence as has been adduced, the improbability must: 
be clear and cogent and must approach very: nearly to, ifit did not 
altogether constitute, an impossibility. This was emphasised by 
Lord Shaw in the second case, when he added that the objection 
that ihe witnesses might have been of a better class is at an end 
When éxecution and attestation are proved. A comment of this. 
character has" no force ‘except upon something of a much higher 
level than mere suspicion, namely, proof which would thoroughly 
satisfy. the mind ‘of a Court that the witnesses had committed 
both forgery . and perjury. In the case of a will reasonable, 
natural and proper in its terms, it is not in accordance with 
sound rules’ of construction to apply to it those cannons which 
demand a rigorous scrutiny of documents of which the opposite can 
be said, ‘namely, ‘that they are unnatural, unreasonable or tingéd 


with i impropriety. In view of all these circumstances, we, cannot 


attach much weight to the opinion of the trial Judge who- had the 
ddvantage. of seeing the witnesses and noticing their look-and man- 


“her, as laid down by the Judicial Committee in Shama Charan v. 


Kshettor Monee (3); Shun “Muga v. Manikka (4) ; Bombay Cotton 
Manufacturing Co v. Moti Lal (3); R. v. Bertrand (6) and other 
decisions reviewed i in Laljee Mahomed v. Gusdar ( and ‘Surendra 
Krishna v. Rani Dasi (8). ý 


-We may further, observe „that the evidence adduced by the 


= (a) (1894): LR, 32 1. A. 123 0l. L. Ras Calc. 519 
2 (2) (1913) L. R. 4 È A.-6 j L-L. R. 36. All. 935 j 19 C. Le J i 
: (3) (1899) L. R. 37 1. A. 10 ;7 T. L. R. 27 Calc. 52r.. 


. (4) (1909) L. R. 36,1. A^*185 ; 1, L. R. 32 Mad. goo. c` E 
(5), (1915) L. Ro 42,1. A. 1105 LLR 39 Bom. 386 ;. at C, L. J. sat. 
(6) (1867) L. R. 1 P. C. 520 (535).. ; 

(2 (915 1. L Ri 43 Calc 833 ; 23 C. L J. 190° 
(8) (1920) I. L. R. 47 Cale, 1043 533 C. L. Ji 34. ^ 
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propounder is practically uncontradicted. We have on the other 
side some evidence as to realisation of rent from the tenants of the 
houses after the death of the testatrix. Onone occasion Nitai “and 
Krishna jointly demanded rent ; that was apparently to meet the 
expenses of the Sradh ceremony. The tenant, however, did not 
pay the rent, and he continued to withhold it “when he found there 
was a dispute as to the title. The only evidence worthy of notice 
adduced on the side of the caveator is the signature of the testatrix 
on the release. There may be a controversy as to whether the 
document was duly proved and received in evidence, but even if 
we-assume that it was really executed by the lady, it does not assist 
the case of the caveator. The District Judge limited himself to the 
observation that the signature on the will is firm and not like ‘that 
of a pale and emaciated lady on the point of death, We have no 
evidence to show how much vitality the lady possessed three days 


before her death ; but this much is plain that a comparison of the” 


signature on the will with that on the deed of release is not cal- 
culated to excite suspicion. In this connection, reference may be 
made to the exposition of the methods of proving handwriting given 
by Jenkins, C. J. in the case of Barindra Kumar v. Emperor (1), 
which was followed in Pulin Behary v. King Emperor (2). The 
ordinary methods of proving handwritings are (i) by calling as a wit- 
ness a person who wrote the document or saw it written, or who 
is qualified to express an opinion as to the handwriting by virtue of 
section -47 of the Evidence Act; (ii) by a comparison of hand- 
writing as provided in section 73 of the Evidence Act ; and (iii) by 
the admission of the person against whom the document is tendered. 
A document does not prove itself, nor is an unproved signature 
proof of its having been written by the person whose signature it 
purports.to bear. -In applying the provisions of section 73 of the 
Evidence Act it is important not to lose sight of its exact terms. 
It does not sanction the comparison of any two documents, but 
requires that the writing with which the comparison is to be made, 
or the standard writing as it may be called, shall be admitted or 
proved to have been written by the person to whom it is attributed, 
and next the writing to be compared with the standard or, in other 
words, the disputed writing, must purport to have been written by 
the same person, that is to say the writing itself must state or indi- 
` cate that it was written by that person. The section does not 
‘specifically state by whom the comparison may be made, though 
(1) (1909) Y. L. R. 37 Calc. 467 (502). 
(2) (1912) 15 C. L. J. 517 (S90). 
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the second paragraph | of the section dealing with a related subject 
expressly provides by way of contrast that in that” particular ` connec- 


tion the Coutt may make the comparison. A | comparison of hand 


writing j is at “all times as- a mode of proof hazardous and- inconclusive, 
and espécially "when dt is made _ by one not ‘conversant "with the 
subject and without such ‘guidance as might be derived from’ the. 
atgumerits of counsel and the ‘evidence of experts. | In- Phoodee. 
Bibee v. Gobind Chunder Roy (x), it was said by the Court that 
[T comparison “of” ‘signature _ is a mode of ascertaining the. “truth 
which ought to be used with very great care and caution.” It is 
true that the opinions of experts on handwriting meet with their full 
Share of disparagement at times, but at any rate there is this use in 
iheir employment,” that the appearances. on which they rely are 
disclosed, ‘and can thus be supported or criticised, whereas an 


opinion formed by a Judge in the privacy of his own room is subject 


to no such check. “ And that the aid of an expert may be of value 
was clearly the opinions of so distinguised a Judge as Mr. Justice 
Blackburn, who in Reg v. Harvey (2) refused to allow a comparison 
to be made without the help of experts. A comparison of writings 
has cOnsequéntly been- deemed ` a mode of ascertaining the truth 


which ‘ought. to “be used with very great caution: Nobin Krishna v. 


Rassick (3)3 "Kisah Prasad v. “Anantaram (4), specially if no skilled 
witness has been called to make the comparison ; R. v. Stloerlock (5) ; 
R. vs Haroey’ (6); ; Doe v. Suckermore (7)3  Rajendro vw 


Jogendra, (8); Rames: Chandra v. Rajanikanta (9). We must. 


further ‘bear in "mind thát although fiom the ‘dissimilarity 
of” signatures, a Court may' legitimately draw the inference 


that a particular signature is not genuine because it varies from an . 


admittedly genuine signature, yet resemblance_ of two “signatures 
‘affords rio‘safe foundation that one of them is- genuine. Now it may 
be conceded that if two signatures are exactly identical, there is 


Toom "for suspicion that. the one in question may bea copy : or careful | 
imitation’ of the genuine signaturé, It is a fact well-known and 


may be readilj verified that no two signatures, actually written. in the 


Srdinary coürse of writing them are e: precisely alike. . The character 


E; ud) “(184 4) aa W. R. 272. 2 *(2) (1869) 11 “Cox. c C. s ses 


dieci LOR. 490 {502) P. C; 16 W. R. P. C. 16.7 k ee ERE 


~ii 43)" 1884) 1. L. R. 10 Cale. “i047 (1651). X> T 


d :489920:B.566.  - — (607^ (1861) ri Cox. C. C. 5464548). 


a (1836) 5 A & E. 703 1734). .... 
(8) (870) 14 M. I. A-5755 7 B: LR, a163 15 W. Ry P. C. 304" 
(9) (1893) L. R 201. A. 95; LLL. R zi Cale t P. C s, 7 
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of a person's signature is generally of uniform appearance, and Civit. 
thé resemblance between one and ` another signature’ of the same tan 
person is thus apparent, but the coincidénée is seldom known” ` where Sarojini Dasi 
4 genuine signature of a person superposed over another gentine i ond ids 


signature of the same person is such a fac-simile ‘that one is^a 

perfect match to the other in every respect There’ ‘is "generally Mookerjee, 3 
diversity in fhe marks of the pen, the size of the letter, the level ' iow 
of the signature nd the space it occupies, that stands as a guard 

over the genuine Signature and characterises it as the true signature. 

But as was observed by Coleridge J. in Doe v. Suckermore (1), "the . 

test of genuineness ought to be the resemblance, not to the for- 
mation of the letters in some other specinen or specimens, but to 
the general character of writing, which is impressed on it as the 
involuntary-and, unconscious result of constitution, habit, or other 
permanent cause, ani is therefore itself per ma nent, " Again as Sir 
J. Nicholl said in Robson v. Rocke (a), “ the best, usually perhaps,* 
the only propér, evidence of handwriting is that of persons who 
have acquired a previous knowledge of the ‘party's handwriting from 
seeing him write, and who form their opinion. from the general ` 
character and manner of this, and not from criticising particular ee 
letters. wi have ço mpared the two ‘signatures ‘and the impression 

left ` pon my mind by their prevailing character i is that they are 
signatures of the same person, although.on one document, she signs 

her name as Rajanibala and in the other as Rajanimani. .But 
notwithstanding this general correspondence of the signatures, justi- 

fying a reasonable inference that they were made by the same person, 

I do “not “desire ‘to base ‘my conclusion upon the similarity of the 
signatures, beéause, ' as 'has been well-observed, it is'hot difficult to 

forge the handwriting of almost any person so that it may bé im: 

possible for even the most acute and experienced judge to discri- 

minate between the false an 1 the true., Besides, such reliance ‘upon 

similarity of signatures is unnecessary in the present case, as there 

isin my opinion a mass of direct and circumstantial evidence which 

points unmistakably to the genuineness of the will After.an 
;examination of that evidence«and a consideration of the criticisms 

:thereón by the District Judge and- by: counsel, for. the. , respondent 

‘in’ this ‘Court,’ I feel no doubt: ‘that the will was duly executed and 

‘attested “by the testatrix. T may add that it.is not hecessary here 

to Consider what may be thé‘ legal’ effect’ of thé “grat, “Of "probate 

poh the; title set up by the gaveator. i : PNE 
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The result is that the appeal must be allowed, the decree ‘of’ the 


- District Judge set aside _and the application for letters of adminis- 


tration with copy of the will annexed granted .to the appellant with 

costs in both Courts. . 
Buckland, J:— I agree. "n. 

A, T. M, ' ] ~- Appeal allow ed. 


Before Sir Asutosh Mookerjee, Knight, Judge, ‘and Mr. Justice 


: Buckland, 
PRASANNAMAYI DEBI 
d vU. 


BAIKUNTHA NATH CHATTORAJ AND ANOTHER 


Wiil—Genuineness of disposition—Frovisions prima facie reasonable— Witness, 
veracity of—Means of contradiction to be produced—Witness, net ‘wealthy 
if trustworthy—Standard of proof to establish a will—Fforgery, question of, 
in civil suit— Burden. of proof—Parly propounding a will—Suspicton—At- 
testing witnesses to will, if all to be examined —Intesference with findings 

--^ of fact by the appellate Court. ^. e : 

^" Where the provisions of a will can in no sense be deemed Inofficious or un- 

natural, but, on the contrary, are prima facie reasonable,-as not disregarding the 

moral claims of -the relatives of the testator which the ties of kinship suggest, they 

Ao not excite suspicion as. to the genuineness of the disposition ; Jagrani v. 

_ Durga (1). 7 
It is not enough to suggest: doubts as to the veracity of a witness ; if the r means 
of c contradiction are available to the party who “challenges his ‘truthfulness, these 
should be produced before the Court. 
~ It cannot ` be “affirmed as a general rule that a person is not trustworthy be- 

Cause he is not wealthy. e z : s 

` ‘The standard of proof to establish a will required by the Indian statutes is 

that-of the prudent ian and nof an absolute or conclusive'one: Yarat A'umari 

v. Bissessur (2). The Indian Evidence Act, while adopting the tequirements- of 

the prudent man as an appropriate concrete standard by which to measure proof, 

is, at the same time, expressed. in, terms which ‘allow full effect to be given to 


* Appeals from Original Decient Nos, 31 and 35 of 1920, against the decisions 


' - of Babu Giris Cbandra Sen, District Judge of Bankura, dated the 20th February, 


1920. 
(a) (1915) L. R^ ji 1. IAC 76 51. LR. 36 All. 935 19 C. L. J. 163,” 
(2) (1911) I. L. R. 39 Calc. 245 ; 16 C. W. N, 265, E 


fos The judgments of thé Court were as follows : 
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, circumstances or conditions of probability or improbability, so 5 that hate forgery 
comes in question in a civil suit, the pre:umption against misconduct Is not with- 


. out its duo "weight as a circumstance of improbability, though the standard of 


proof to the exclusion of all reasonable doubt required in à criminal case may not 
be applicable : Cooper v. Slade (1) and Devine v. Wilson (2). 


The onus probandi lies in every case upon the party propounding a will to 


`- satisfy the conscience of the Court that the instrument propounded is the last will 


of a free and capable testator : Barry v. Butlin (3) ; in other worde, wherever a 
will is prepared u&der circumstances which raise a well- “grounded suspicion that 
it does not express the mind OF the testator, the Court ought not to pronounce 
in favour of it unless the suspicion is removed : Tyrrell v. Paintom (4). Thesus- 
picion must be one inherent in the transaction itself and not the doubt that may 


- arise from a conflict of testimony whioh becomes apparent on an investigation of 


the transaction. 


Though it is desirable that all the attesting witnesses capable of being called, 
should be examined to remove all suspicion of fraud, “it “is not absolutely neces- 
sary that where there are many attesting witnesses, the absence of every one got 
called, should be specifically explained : ‘Surendra v. Rani Dasi (5). 

The verdict of a Judge trying the case should not be lightly disregarded where 


the issue is simple and straightforward and the only question is which set of wit- 
nesses is to be believed : Bombay Cotton Manufacturing Co. v. Matital (6)." But 


= itis otherwise, where the determination of the question of genuineness of m will 


depends not merely upon assertions of witnesses but upon surrounding f^cts and 
- circumstances "whose existence is either admitted or indisputably proved, and the 


i ` “judgment of the primary Court Is vitiated by bis failure to test the veracity of.the 


witnesses by reference thereto. . l 
Appeal No. 31 of 1920 is by the Petitioner for probate. 
Appeal No. 35 of 1920 is by the Objector in me letters of ad- 
ministration proceeding. I 
Applications for probate of, a will and for letters of administra- 
_ tion. 
The material facts appear from the judgment of Mookerjee, jt 
Mr. T. C. P. Gibbons ( Advocate-General), Dr. Dwarka Nath 
] ‘Mitter, Babus Pramatha Nath Banerjee,’ Ráma Prosad Mookerjee 
‘and Phanindra Nath Das ‘for the Appellant. : : | 
Sir "Asutosh. Chaudhuri, “Babus Karunamoy Bose. Bimala 


‘Charan Ded and. Narendra Krishna. Bose for the Respondents, 
C. A. Y. 


at 


- (1859-58), 6 H. L. C. 746 (22. : (a) (1855) 10 Moo. P.C 502 Si 
(3) (1838) 2 Moo. P. C. 480... = — (4) (1894) P. 151. 

^" (s) (1920)1. Le R. 47 Calc;.1043 (1062) ; 33 C. L. J. 34 
(6) (1915) L. R. 42 L A, 1293 1. La R. 39 Bom, 386 3 21 C. L. J. 528. 


Prasannamayi Debi 


. v 
Baikuntha Nath. 


386 
Civit. 
1 1921 r 
Prasannawayi Debl 
Baikuntha Nath. 


April, 14: 


THE CALCUTTA LAW JOURNAL. (Vor. XXXIV, 


Mookerjee, J.—The subject matter of the litigations which 
have culminated in these two appeals is “the estate left by one 
Mandakini Debi, a Hindu lady, who died on the 16th September, . 


1918. On the rst October, 1918, Baikuntha Nath Chattoraj,. 


. the surviving brother of her deceased husband Brahmananda Chat- 


toraj, made an application for letters of administration to the estate 
left by her. On the 28th July, r9r9, her sister Prasannamayi, the 
widow of Rajballabh Chattoraj,' àno:*her brother of her husbarid, 
applied for probate of an unregistered will alleged to Have been: éxe- 
cuted by her on the r4th September 1918, two days béfóré her’ 
death. The relationship of the members of -the family is set out. 
in the annexed genealogical table: , 


Madhusudan Chattoraj. 


| ` 4 “ * i i ` 
Rgdhaballav Brahmananda ^ Rajballabh -. Baikuntha-Nath 


died 1900 died 1913 | died rgoe SUE: 
| . W. Mandakini W. Prasannamayi x 

d is . (Testatrix) `- ' _ (Propounder) | 

' Jamini ETE pos 


By consent of parties, the administration and probate, proceedings 
were tried on the same evidence." In the probate proceedings, the 
District Judge came to the-tonclusion that the genuineness of the ' 
will had not been established; accordingly, he granted letters of 
administration to the petitioner. in the -other, proceedings. Two 
appeals have, consequently, been ‘presented to this Court by 
Prasannamayi ; Appeal No. 3t of 1920 is directed against the refusal 
of probate ; Appeal No. 35 of rgao is directed against the grant of 
letters of administration. The substantial point “in GODANE is 
the question of genuineness of the will. 

The will purports’ on the face of it, to have been executed by 
Mandakini whose name was signed by Natabar "Mookerjee, who also 
signed hig own name as the scribe, and there -were in addition seven 
attesting witnesses. The. . scribe, and four of the- attesting witnesses 
have been examined on behalf of the proponnder.. The will recites 
that Brahmananda, the husband .of the , testattix, had, E brother 
Rajballav who had taken her sister Prasannamayi ds "hi$ second wife. 
Brahmananda and Rajballabh used to live in joint mess and estate . 
as members of a Hindu family, “and since their déath, Mandakini. 
and. Prasannamayi- had likewise lived in Joint mess and estate, Raj- 
ballav had bequeathed - his ` ; property “to; 'his.widow, that ds to her 
sister DE a in his mal had., appointed . ther > "husband as 
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executor. "Her ‘husband had taken out “probate of the will of his 
brother and had, out of the iriconie and ‘profits of his own property 
and of the estate left by. his brother, acquired propertics in his own 
fame, - All these properties he had bequeathed to hèr and. had ap- 
pointed her cousin (mother S sisters son)’ Kalibhusan Mookerjee 


as executor. After these, recitals, the’ téstàtrix proceéded’ to give: 


directions for the disposal of her estate in five Paragraphs. In the 
first clause, shetlédicated a propeity to Goddess Durga and appointed 
Baikuntha Nath (her husbarid's younger brother) and. Agutosh (son 
of her husband's elder brother) | as managers’ of the property 
50 dedicated. In. the second, clause, she directed her brother- 
inlaw and nephew-in-law to. feed “Brahmins annually | on .the 
occasion of the. Darga ` Puja, for the ' spiritual benefit of her 
husband, out of ‘the income of two other properties. "In the 
third clause, she directed Rs. 1,500 tó be spent in the performange 
of her sradh ceremony. In the fourth clause, | she directed the re- 
sidue of ‘her ‘estate to vest absolutely i in her sister Prasannamayi. 
In the fifth clause, she directed the’ expenses of the “annual ' sradh 
ceremony of herself and of her husband to be met out of the i income 


of the estate. vested i in her sister. ” These directions. do not seem un- l 


"natural ; on the other hand, they constitute the kind of disposition 
which’ might well have been made by an elderly Hindu lady in the 
position of the testatrix. She had. no children ; her sister had married 
in the'same family as herself ; their husbands were. brothers who had 
lived joint in mess and estate and separate from their other brothers. 
Her nearest relations by marriage. were her husband's younger 
"brother and elder brother's son.. In a family'so constituted, it was 
not, surprising that a pious Hindu lady. would ‘dedicate some 
property for the worship of the . deity, appoint "| her brother-in law 
and nepliew-in-law. as managers.thereof, make provision for her own 
sradh ceremony and the annual sradh ceremonies of herself and 
of her husband, and.leave the. residue of the estate to the Sister 
whom .she. dearly loved. These provisions. of the will can in.ng 
sense be deemed inofficious or unnatural ;.on the other hand, they 
are prima facie reasonable, as, they do not disregard the moral ‘claims 
‘of. the relatives of the testatrix which the ties of kinship, suggest ; 

‘they are consequently r not calculated to excite . suspicion As, to- the 
genuineness of the disposition : Jagrani v. Durga. {1 We. OK, 
proceed to consider the evidence as to. the actual execution and due 
attestation of the will by the testatrix ; _ but before we do so, it is 
‘necessary to state the circumstances which’ led up to the . discovery 

(1) (1913) LR 41 074776 ; LAR. 36 All. 933156. E. ]. 16s. 
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of the will, for, as will presently appear, their true bearing upon the 
question of genuineness of the will has not been fully appreciated 
by the trial Judge. 

As previously stated, the applicant for letters of administration 
presented his petition to the District Judge on the rst October, 
1918. On the same date, the District Judge made an order for the 
appointment of Babu Lalit Mohan Banerjee, a pleader, as commis- 
sioner to make an inventory of the articles and cash,to be found in 
the iron safe and boxes belonging to the PER The commis- 
sioner went to the residence of the deceased on the following day. 


‘Thereupon, Prasannamayi objected to the interference of the com- 


missioner on the ground that her Sister Mandakini had bequeathed 
all her properties to her by means of a will. She further stated that 


the key of the iron chest in which the movable properties left by 


the deceased were kept was not with her, but was with Kalibhushan 
Mookerjee, the son of her mother’s sister, who lived in Pakhanna 
14 miles off. She added that she trusted no body else and would 
not open the iron chest or box till he came. She further declined 
to show anything as she had got everything in pursuance of the 
will. What she stated was reduced to writing by the commissioner, 
and, later on in the day, she asserted again that her sister Manda- 
kini had. bequeathed her property to her by means of a will. The 
commissioner submitted a report to the Court on the following day, 
in which he explained his inability to make an inventory. On the 
31d October, the District Judge recorded that Prasannamayi claimed 
the property under a will, directed her to show cause on the 6th 
November, 1918, why she should not be criminally prosecuted for 
disobedience of the orders of the Court, and issued instructions that 
in the meantime the boxes and the safe containing the property of 
which an inventory was sought to be made, be kept by the com- 
missioner in a separate room under seal, the key of the room to 
remain in the custody of the commissioner. On the 4th October, 
the commissioner again. went to the residence of the deceased, 
collected the movables left by her, made a list thereof and placed 
them in a separate room which was locked up and sealed by him. 
The contempt proceedings against Prasannamayi dragged on for 
sometime, ‘but were subsequently abandoned. On the 21st December, 
1918, a reference to arbitration was made at the instance of the 
parties, but this also, as might have been anticipated, proved in- 
fructuous in the end, as the question of the genuineness of a testa- 
mentary instrument cannot be settled by compromise. Ultimately, 
the commissioner again went to the résidence of the deceased under 
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theorders of the Court dated the 31st January, 1919. . He reached 
the place, on Saturday, the rst February, opened the room on the 
following day, and made a list of the safes, boxes and, other articles 
as also of their contents. This list was filed in Court on-the 3rd 
Febre 1919, and contained the following entry ;, 
- “Tron CHEST 
Contents. 

a) Unregistered will of Srimati Mandakini Debi by the pen of 
Natabar Mookerjee of Pratrasayar, dated 28th Bhadra,, 1325 B. S. 

> ..(2) Draft of a will by Srimati Mandakini Debi. "These two are 
tied i Án a.piece of-cloth”. 

: The list, as expressly stated iit the ‘port of the commissioner 
dated 3rd February, 1919, was prepared by him in the presence of. 
Kalibhushan Mookerjee, Baikuntha Nath Chattoraj (the petitioner) 
_and -Babu Upendranath Das, pleader for Prasannamayi The 
articles found in the room were, after the. preparation of the list 
left there, and the room itself was again locked up and sealed. On 
the 3rd February, 1919, that is, the day after the discovery of the 
will in. the. iron safe),. Prasannamayi made a petition. to . the 
arbitrators in which she recited the previous incidents. and 
prayed that they might send for the will, On the requisi- 
tion of the -arbitrators the District Judge dirécted the com- 
missioner on the roth February to bring the documents and file 
them in Court. On the-16th February, the commissioner went to 
the -house again, ‘ brought the unregistered will and, a draft of a 
will found in an iron safe” and filed them-in Court on the following 
day, “ wrapped ina piece of cloth." It is thus clear that the 
will was inside an iron safe which was locked up and placed 
inside a room, the doors whereof were locked up and sealed 
by the commissioner and remained so sealed from 4th October 
1918 up till and February, 1919. Consequently, the will must 
have. been in existence as early as the 4th October, rgri8. It 
has been boldly suggested, however, that the will might have been 
manufactured later and smuggled into the iron safe when the room 
was opened and the safe was unlocked on the and February, 1919. 
Bat there is manifestly.no foundation whatever for this «ingenious 
suggestion which is not based on any evidence in the record. As 
already stated, the commissioner reported to the Court on the 3rd 
Februáry, rgrg, that he had prepared the list of the contents of the 
room and, of the.safes and boxes in the presence of Baikuntha Nath 
Chattoraj, and the list specified in explicit terms “the will -and draft 
, tied in apiece of cloth,”~as- found among the contents of the iron 
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chest." Baikuntha Nath- might have'forthwith objected that "this. 
was an incorrect statement, and that the will was. smuggled in when! 
the safe: was opened by. the commissioner ;'his omission to take! 
exception at the time is significant, and no weight can be attached 
to the much belated afterthought that the will might have been ` 
surreptitiously introduced into thé safe when it was opened by the 
commissioner. Such a suggestion plainly involves a serious charge - 
of carelessnéss against the commissioner, and he should in all fair- 
ness haye been examined before the charge could be entertained; ` 
On the other-hand, such evidence as there is on the record includ- 
ing the statement of the caveator as to what took place whén the 
commissioner opened the room ‘and unlocked the safe, indicates 
that the work was done in the presence of many people, anxiously 
watching the proceedings ; in'such circumstances it is improbable 
in the highest degree that a desperate’ attempt -would be made to 
Smuggle i in the’ two' documents, or, that if made, it should escape 
detection. We must consequently hold that the will and the draft. 
were inside the iron safe on-the 4th October, 1918 when it- was 
placed inside the room which was locked up and'sealed by the com- 
missioner: ‘This conclusion, as we:shall E sed, is POUDPORER 
by reliable evidence on the record. 

: Natabar Mookerjee, the god-son of the testatrix' and the writer 
of the will, has deposed that’ he used to serve in the Nakaika 'Col: 
liery, (Post Kotwalgar, District Manbhum)‘300-or' 400 miles ‘distant 
from his house ‘which was about 6 miles off from’ the residence of 
Mandakini-and that he came home i in September, 19 t9, to see his wife 
who was il-and also: to negotiate for the marriage of his daughter, 
On or about the 13th September, he went to see Mandakini as usual 
as she was hié. god-mother and found-her ill. Prasannamayi also’ was 
ill, and, according:-to the witness, both of them'probably had an attack 
of influenza; He was-told that Mandakini would execute a will. On.his 


‘stating that he had no experience in ‘will drafting, she said'that she had 


a draft‘prepared by Upendra Babu ‘of Bankura who was her retained: 

pleader from before; "The draft was in a wall-alniirah,- wrapped: up”. 
in a rag. The draft showed: that Mandakini was willing away-in favour 

of Prasannamayi and - "Prasannamayi was in her turn willing- away im 
favour of Mandakini. The draft in fact’ was for a mutual will. Natabar 
did not-approve: of the draft, and:on-the ` suggestion. of-' Rajendra - 

Narayan. Biswas, Babu Bhutnath Maida’, :a-pleader-of-the Burdwan- 

Bar, who had come -to the-villagé on business was called in.-- The: 
pleader examined-the dràft- and dictated the will: to Natabar- who! 

wrote it out, “After the-will.had been written-out, it'was réad over-and 
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explained to Mandakini by the witness: ‘At her request, he signed Ciy 
het name as-executarit, Bhutnath Mandal also became a witness roar. 


and he.was.followed by other. attesting witnesses. The will was p monstri Debi 
then: taken to Prasannamayi who was lying „bedridden in another 
room.  As'she was not able-to get up, she asked the . witness to take 
.it.back to,Mandakini. After shé had been -helped to get up, she Mooherjee, 3. 
went into.another room and kept the.will and draft tied up in a ET 
rag inside an ira chest, , It was-in this safe -that the two documents - 
were, found on the. 2nd February, rg20.° On this evidence, it ‘is 
difficult to, realise how-a doubt could be seriously raised as to the 
genuineness of the will. The Court below, however, has not. taken 
a: comprehensive view of the case'and has looked at every incident 
with suspicion which appears to us to be groundless. -The attempt 
to break down Natabar Mookerjee:in cross-examination was by no. 
means successful. The suggestion was made that he. was not present” 
in-the,village and. in the house of Mandakini on the date of execu? 
: tion of the. will: He emphatically. repudiated the imputation. If 
his: statement was untrue, he could have been completely contradict 
ed.by Janakiballav Hazra,. his superior officer in the colliery where 
an attendance register was kept; but it is significant that though 
. his name was included in,the. list of witnesses, effective. steps were 
not taken to serve the writ on him and to. place him ifi the witness 
box. The warrant issued: against Janaki was not served for want 
of an identifier, and the application for re-issue of- process was renew- 
ed at-so-late a stage of the case, that the District Judge rightly 
refused to grant it. It is further clear from -the evidence of Natabar 
Mookerjee that subsequent to his return to the colliery after the exe- 
cution of the will, he did not go back to the village for many weeks. 
A post card written by, him.on the yth November 19:8, to Prasan- 
namayi is alleged to have. been found on or about the and December, 
1918 ima window in the house though it'is not mentioned by 
Baikuntha in his examination-in-chief. The confents.of this com- 
munication, which the witness was never called. upon: to explain, 
have been supposed to militate against the theory that Natabar was 
present.when the will was executed. The letter, however, ig cap- 
able of a very. different interpretation, and is consistent with the 
view that when Natabar left Mandakini,:her illness had not taken 
a serious turn (as, indeed, is shown by other evidence on the record) 
and also that Natabar was, not informed of her .death for some con- 
siderable time. ., The letter was evidently written on receipt of inti- 
mation of news of her death from Prasannamayi who communicated 
'— with bim while the proceedings for contempt were pending agaihst- 
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her. The letter brings out the very. important: fact that even: ‘on’ 
thé 7th Novémber, 1918, Natabar- was-at the colliery: and thus 
corroboratés- his assertion that -he did not” return to.the village till: 


after its date; This also could. have been. verified or contradicted: 


if the ‘petitioner had secured the’ attendance of the- colliery officer. 


. Janakiballav’Hazra and secured the production of the attendance 


register. 'Itis not enough to suggest doubts as to the veracity of a: 


' witness ; if the means ‘of contradiction are available to the party 


who challenges his truthfulness, these should be; producéd.before 
the Court. ' We must consequently “take it ‘as established beyond 
reasonable doubt that Natabar was ‘present at the house of Manda- 
kini on or about-the 14th September, 1918, took part iri the prepá- 
tation of the will and did not again return to the village till -after 
the 7th November, 1918; This conclusion completely demolishes 
ghe theory that the will was manufactured after the death of Manda- 
kini on the 16th September, 1918, for, as has already been shown, 
the will was inside the iron safe as early as the 4th October, ^t918; 


-If Natabar, the scribe of the will, was 300 or 400 miles away, at” the 


colliery, from the 15th September, 1918, to the 7th November, 


` 1918, the question inevitably arises, when and where did he manu- 


factüre the will to be placed inside the iron safe notlater than the 
4th October, 1918. No hypothesis, probable or improbable, has 
even been suggested as a satisfactory solution of this crucial diffi- 
čulty in the path of the respondent. ' 
Apart from this, there is other weighty evidence, besides that-of 
Natabar Mookerjee; to support the genuineness of the will.” The 
testimony of Babu Upendra Nath Das, a pleader of long standing 
of the Bankura bat, is unimpeachable. He asserts that he prepared 
the draft which was subsequently ‘found inside the iron safe’ along 
with the will. There is no inherent improbability-in the terms 
of the draft, which could-be used either for a mutual will or for a 
will by oné of the sisters in favour of-the other.. The trial Judge 
has summarily discarded the: evidence: of the- pleader, beoause he 
could not remember the date when.he made the draft; the sugges- 
tion apparently was that he-might have - prépared it after the death 
of the testatrix, This is a mere -hypothesis,- not supported -by 
evidence. The Judge has further commented adversely upon the 
circuinstance that’ the: witness .did not produce his accounts ; the 
obvious answer is that he was-never called upon to do-so, even 
though he offered, when askéd: in cross-examination - about: “his 
accotints, to produce them on the following day. “The objection 
that the accounts ‘of: Mandakini were not .produced is equally futile; 
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, "her papers, if.any, were in the custody..of the ..commissioner and no 


attempt was.made to.examine them.. In our opinion, there is no . 


‘reason. why. the evidence. of. Babu. Upendranath -Das, so far 
as: it goes. should, not be accepted asa perfectly.: honest 


and ‘straight-forward statement. But if the. pleader is: unable , 


to’ recall the -exact time when he prepared the, draft. the, 
date is fixed with some approach to. accuracy by Trailokyanath. 
Karak who way formerly in the service-of Mandakini He swears 
. that he was sent by Mandakini to Babu- Upendranath. Das to get 
the draft prepared and. that this took place not less than ro nor 
more than 3o. days. before her death. ; The witness also describes 
the incidents connected with the actual execution and attestation 
of the will. There. is no reason why he should be disbelieved, except 
the fact that: he had been in the service of Mandakini. We need 
not refer in detail to the evidence of Nagendranath Ghose whose 
statements do not seem probable, and whose cross-examination was 
improperly disallowed even after he had turned hostile, [Susendra, 
v. Rani (1)), nor, is it necessary to rely upon Surendranath Mandal 
whose manner is described by the Judge, as suspicious. But we do 


not see adequate reasons for rejecting the testimony of Babu Bhut-. 


nath Mandal, a pleader of the Burdwan Bar. The District Judge 
was évidently annoyed when it was found difficult to secure his 
attendance, but the explanation offered by him for his failure to 
attend punctually has the ring of truth. Apart from this, his 
evidence. in support of the will was trustworthy and remained 


unaffected by cross-examination. It may be noted that the Judge. 


considers him unworthy of credit because his. professional income 


as a lawyer.is small ; but clearly it cannot be affirmed as, a general. 
rule that a person is not trustworthy because he is not wealthy, and, 


the Judge himself does not hesitate to believe Kalipada Ray, a wit- 
ness for the.caveator, though, his income as a medical man is equally 
limited. The position, then, is that there. is a large body of 
respectable evidence in support.of the case made by the propounder, 
and that evidence fits in with the two. cardinal points that the will 
must have. been in existence as early as the 4th October, 1918, 
and that no hypothesis has been propounded to show that the will 
could have been manufactured after the. 1 5th September and before 
the 4th October, 1918.’ As against this evidence, the caveator 


produced a physician . Kalipada Ray who: asserted that he was, 


approached in January or February, 1919, with a request that he 
should for.a consideration of Rs.. 400 become, witness to a will 
(1) (1920) 1. L. R. 47 Calc. 1043 (1057); 33: C. L. J. 34. i 
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executed by- Mandakini, and.ia deed writer Anantalal Ghosh who 
alleged that he had been invited inithe middle of mm 
to forge a will by: Mandakini for'.a/ bribe of Rs: oo. -These wit 
nesses:are obviously unreliable, > ‘and their eine must be deemed 
untrue when it is remembered that at the.dates spoken: to . by.- .them 
the will was inside the.iron safe. ‘The other witnesses give evidence 
ofa négative character which does not neutralise that adduced by: 
the :petitioner. The-adverse comments made uppn’ the evidence 
of -Prasahnamayi-'are ' really “not justified; there is nothing to'show. . 
that she knew that the will which had been taken fo her and returned, 
was deposited in-the iron safe.;it is further -not shown ‘that she; 
obtained the : key of'the-safe after the death of her sister or that, if 
she had the key, ‘she ever openéd' it and examined-the cntents ;ishe 
may have heard of the matter;during her illness; but it is not impro» 
bable that as stated by her invhef petition to the arbitrators on’ the 
3rd February, ^1919, it may have-escaped her memory. "In these. 
itcuiistancés,* we are clearly of opinion that the District Judge has. 
arrived at an erroneous conclusion on the question of the genuine- 
ness òf the will. His judgment shows that his opinion is not based. 
upon a careful analysis of the evidence and has. been influenced 
by’ ‘ unfounded suspicion: As was -pointed: out'by Jenkins, C. J. 
in’ Jarak Kumari ve Bissessur Dutt (1) the: standard of proof. : 
to establish a will ‘required’ by the Indian statutes is that of 
the prudent man and not an absolute or -conclusive one. The 
Indian “Evidence ‘Act, while thus:adopting the requirements of the 
prudent “man as an'appropriate' concrete standard by which to. 
measure proof, is at the same time expressed. in terms which allow. 
full éffect'to"be given to circiimstances' or conditions of- probability: 
or improbability; so that where, as in this case, forgery comes in 
question in a civil? suit, the presumption against misconduct is not. 
without its'due weight as a circumstance of improbability; though 
the standard of proof to the ‘exclusion of all reasonable ‘doubt. 
réquired in a criminal.case may not be applicable: Cooper. v. Slade 
(2) ; Devine v. Wilson (3). “If the evidence is tested from the’ point: 
of ‘view ‘just’ indicated, it leaves no room for-escape from the conclu- 
sion that the will was in fact executed by - Mandakini. i 
‘The only’ other: question which could: possibly arise would be 
that ‘of her testamentary capacity.. On this part -of the case, how-. 
ever, Sir Asutosh Chaudhuri conceded that if it was found that the will: 
(1) (1911) L L. K. 39 Calc. 245 5 16 GM N. sese tratto nj a AA 
(2) (1857-58) 6 He L. J. 746 (772). * ^ RA Ue 
(3) (1855) 10 Moo. P. C. 502 (531). e R soe 


A 
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had been in‘fact executed by Mandakini, he could not contend that she 
had not'at the time a sound disposing mind. No doubt;‘as pointed out 
by:the Judicial Committee in Barry v. Butlin (1) the onus probaridi 
li& in évery case upon the party propounding ‘a will to satisfy the-con- 
science of the'Court that the instrument propounded i is the’ last will 
ofa fiee and capable testator; in other words, as’ stated by Lord 
Davey in Zyrrell-v. Painton (2), wherever a wil i is "prepared" under 
circuimstarices wich raise a well-grounded suspicion that: ‘it does not 
express the mind of the testator, the Court -ought nót- tó prohounee 


in favour of it unless the ‘suspicion is removed: The suspicioh tò- 


which allusion is thus madé must be one ihherént'in the transaction 
itself arid not the doubt that may arise from a conflict of testimony 
Which becomes'apparent on an investigation of the transaction. 


; Considered in the light of these principles, the’ question of testament- 


ary capacity is free’ ‘from difficulty. The evidence” adduced by thee 
propounder affords overwhelming proof that the festatrix Was in full 
possession of her mental faculties when she executed the ‘will, ‘and 
this is borne ‘out even by the’ evidence ‘of Bijaychandra ‘Ghose, 
Jaminibhushan Chattoraj ` aud Bipinbihaii Mandal ‘called by the- 
civéator. "We'have further the’ imporiant fact that the will was exe 
cuted according to a draft prepared at the ‘instance of Mandakini 
some time before ker illness and there is .nothing’to. indicate that 
Prasannamayi. influenced the disposition in her favour. Some stress 
was laid, not unnaturally, on the circumstance that all the attesting 
witnesses were not calle; ; “but though” it is desirable’ that’ ‘all the 
attesting witnesses auntie ‘of being called should be examined to 
remove all suspicion of fraud, it is not absolutely necessary that 
where, as here, there are many attesting witnesse>, the absence of 
every one not called should be- specifically explained ; Surendra 
Krishna v. Rani Dasi (3). | 
. It has been finally urged that the Court should be slow to intet- 
fere with the findings of fact of the trial Judge who saw and heard 
the witnesses and had an opportunity of noting their demeanour, 
This is a salutory rule and it may be conceded that as pointed out 
by the Judicial Committee in Bombay Cotton Manufacturing Co. 
v. Matilal (4), the verdict of a Judge trying the case should not be 
lightly disregarded where the issue is simple and straight forward and 
the only question is which set of witnesses is to be believed. The 
case before us is of a different description. Here the determination 

(1) (1838) 3 Moo. P. C. 480, (2) (1894) P. 151. 

(3) (1920) I. L. Re 47 Calc. 1043 (1062) ; 33 C. L. J. 34. . 

(4) (1915) L. R. 42 I. A. 1:10; L L. R. 39 Bom. 386 ; 21 C. L. J. 528. 
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: of the question of genuineness depends not merely upon assertions 
of witnesses but'upon'surrounding facts and circumstances whose 
existence is either admitted or indisputably proved, and the judg- 
ment. of the District Judge isin our. “opinion vitiated by his failure 
‘to test the veracity of the witnesses by reference thereto. The d.- 
cisions reviewed in: Laljee Mahomed v. Guzdar (1), and Surendra 


Krishna v. Rani Dasi (2), show that two conflicting view points have 
to be reconciled, namely, on the one hand the wndoubted duty of 
the Court of appeal to review: the recorded evidence and to draw 


its own inferences and conclusions,- and on the other hand the un- 
questionable weight which: must be attached to the, opinion of the 
Judge of the primary Court who had the advantage of seeing ‘the 
witnesses and noticing their look .and manner. We have kept in 
view, these considerations and have arrived at the conclusion that 
» the opinion of the District Judge on-the question of the genuine- 
ness of the wi}! cannot be supported ona right appreciation of the 
evidence. 

The result is that the Moped: must be allowed and the will ad- 
mitted to. probate. The application for probate is granted while the 
application for letters of administration is dismissed.- The appel- 
lant will have costs in both Courts in. the two proceedings. 


Buckland, J.—I agree > s na I 


AT 7 Appeal a allowed. 


w (1915) L L. R. 43 Calc. 833 (849) 5 23 C. L. J. 190. 
(a) (1220? 1. L. R. 47 Calc. 1043 (t059; 33 C. L jis 
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Decree, execution of— Decree. absolute, incapable of executión— Decree, amenda 
ment of —Time, when runs—Limitation Act (IX; of 1908), Sch, I. Art. 182: ' 


-< Where-the original.decree is Incapable-of execution, time runs’ from the date’ 
when a proper decree capable of execution has-been drawn up : Muhammad Sulit 
manv Muhammad yar (1) followed, . 5 " 


A preliminary decree on a mortgage suit was. psd on | the roth T 1910, 
On the roth July, 1915, the decree was made absolute. The decree not having 
contained the names of the decree-h olders and inapmaca scapes except one, was 
amended on: the. 26th August, 1916 : 


Held, that time ran from the date of ameüdment and an application for exe? 
cution of decree made on the gth July, 1919, was in time.* 


Appeal by the Judgment-debtors. 

Application for execution of mortgage-decree. 
The material facts appear from the judgment. 
Babu Santosh Kumar Pal for the Appellants. - 


Babu Apurba Charan Mukherji for the Respondents. ` ; 


` The judgment of the Court was delivered by ` 
Mookerj 00, J:—This is an appeal "by the judgment-debtors 
against an order for execution of a mortgage-decree and for sale of 
the properties covered thereby. The mortgage suit, which was insti- 


tuted on the 23rd March rgro, resulted in a preliminary decree, 
on the rgth June 1910 under O. 34. R. 4. C. P. C. On the 4th June ` 


1913 an application was made for a final decree. On the roth July 
1913, an order was recorded in the following terms: “ Service of 


notice on the defendants proved. No objection is raised. The 


period of redemption fixed in the decree has expired. No payment 
appears to have been made. Ordered that the decree be made abso- 


lute.” On the basis of this order a final decree was drawn up under 
O. 34, R.5. C. P. C. onthe 18th"August, 1916, the decree-holders , 
put ina petition for amendment of the final decree, Thereupon 


*Appeal from Appellate order No. 182 of 1920 with Rule No. 586:and Review. 


Rule No. 461 of 1920,against the order of K, K, Sen Esq, District Judge of 'Midna-: 
pore, dated the 3rd March, 1920, reversing that of Babu Hira Lal Das Gupta, 
Munsiff of Contal, dated the 8th August, 1919. 
(1) (1894) 1. L. Re 17 All. 39. os 
*See also Limitftlon Act (IX of 1908), Sch. I, Art 182 CI, aire: 


Fuly, 22, 
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“the following order -was recorded on- the -26th August 1916. 
It appears that the clerk who wrote ‘the final decree in this suit did 
not write therein the names of the decree-holders and of all the 
judgment-debtors. Hence it is ordered that the said decree be 
amended by writing therein the names of the decree-holders and 
judgment-debtors....I should add here that the clerk is no longer 
attached to this Court and so I myself cannot take any notice of his 
neglect. of. duty.” On the oth July 1919, an application for sale 
of the mortgaged property was made by the decree-holders. The 
Court of first instance dismissed the application as barred by limita- 
tion. Upon appeal; the District Judge has reversed that order and 
directed execution to proceed. 


On the present appeal, it has been contended on behalf of the 
judgment debtors that the application is barred by limitation 
as time ran, not from the 26thAugust 1916, when the amended decree 
was prepared but from the roth July 1913, when a final decree was 
first drawn up. We are of opinion that this contention should not 
prevail. 


It is clear that the final decree as ‘drawn up on the basis of the 
order of the roth July 1913 was incapable of execution. It did 
not set out the names of any of the decree-holdérs or the names: of 
the judgment-debtors except oné.” In this respect, it did not fulfil 
the requirements of rule 6 of order 21 of the Code of Civil Proce- 
dure. , On these facts, the principle enunciated by Sir John Edge 
C. J. in the case of Muhkammad Si’ eman Khan v. Mukammat Yar 
Khan (1) applies.” In that case, thé decree ds originally framed. 
was found by the High Court to be incapable of execution, It was 
not finally amended by that Court $0 as to become capable of execu- 
tion, until nearly 12 years after it was passed, It was held that an 
application to execute such decree, which was made within three 
years from the date of the amendment, was within time —the rule of 
limitation applicable being that” | prescribed. by article 179 of sche- 
düle II of the Limitation “Act, 1877. .The first paragraph of the 
third cólumn of article | 179 only appliés when there is a decree or” 
order which can bé executed ; that paragraph necessarily contem- 
plates the existence. of a decree capable of execution at the “date of 
the decreé; The samé principle was applied in Behari v. Risal (2) 
In that case the decree absolute did not set out a description of the 
properties directed'to be sold; “On the other hand, the. decree 


as drawn up ordered the sale of a non-existent village and was 


(1) (1894) 1. Le R. 17 All 39 (2) (1908) 5 A. Li |. 403» 
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consequently incapable of execution. In these circumstances the 
Court held. that time ran, not from the date when the order absolute 
was originally made but fromthe date when a proper decree capable 
-of execution was drawn up. We do not lay down the proposition that 
wherever a decree is amended time runs from the date of the 
amendment ; the principle adopted in the two cases just mentioned 
is that where the original ‘decree is incapable of execution time 
‘runs from the date when a proper decree capable of execution, has 
been drawn up. Reference may in this connection be made to 
Brojo Lal v. Tara Prasanna (1), where the distinction between 
amendments of different scopes is explained. 


We are, accordingly, of opinion that the view taken by the Dis- _ 


trict Judge is correct and that this appeal must be dismissed with 
costs, hearing-fee one gold mohur. 
“The Review Rule is discharged without costs. . 
.~ The Rule for stay of proceedings is also - discharged without 
costs. 
A. T. M, ih | Appeal dismissed : Rules discharged, 
"(0 (1905) 3 C. L- J. 188. g à 4 


Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
Panton. 


| RAJA BHUPENDRA NARAIN SINGH BAHADUR 
" : 
MADAR BUX SHEIKH AND OTHERS.* 


Putni sale— Puini Regulation (VII of 1819), sections 8, clause (23, ro— Notice 
. to be sinch up in Collector's cutchery—Requirements of Puini ronnie fo 
be strictly confermed— Forms, observance of 


"Section 10 of Putni Regulation contemplates a self-contained notice, which 
comprises not only a specification of the arrears and notification that the sale will 
be held on the rst Jaistha if the amount claimed be not paid before that date, but 
also a statement of the lots proposed to be sold in the order in which the sale will 
be held, 


* Appeal from Original Decree No. 206 of 1919, against the decree of P. C. 


De, Esq., Bistrict Judge of Birbhum, dated the 24th July, 1919. 


399 


1921. 
ww 
Sanatan 
e. 

Dinabandhu. 
Mookerjes, J. 


Crvin. 
1921. 
rend 

July, 5» 6, P. 
August, 03. 


406 
Civil. 
yğat. 
n 
Raja Bhüpendra 
Narain 


a ES 
“Madar Bux. 
dumm 

abus L3 


— e 


at 


“THE CALCUTTA LAW JOURNAL. — (Vor. XXXIV. 


The notice to be stuck up in the cutchery of the, Collector, like the petition, 


t ie) 
must contain specification , of the balances that -may be due to the remindar con- 
cerned from’all the putoidata, under bim and a copy or extract of such part of the. 


notice as may "apply to an individual defaulter shall be sent "by the -remindar to be 
similarly: published at the: cufchery -or atthé - gne town or village i upon the 
laid of,the défaultér. 0.) toa $a : 


‘Strict ‘conformity with the ‘requirements ‘ of the Putni Regulation in respect of 
the contents and service of! the notice mentioned in sections: 8 and 10 is essential 


- tosecure a, valid, salo :1. Maharaja of Burdwan v. Tarasundari (1) and ether 


cases. Ea ans (n " 5 ? + $ 


(CT Qm ^ E x M 


. The zemindar i is exclusively answerable do the .observance- of the forms pres- 


cribed i in section 8, clause (2) of the Putni „Regulation. ; 25 d 


_ Appeal by the Defendant. 
Suit for reversal of, 2 sale of a putni taluk. 


The material facts appear from thé judgment: 


= Str Asutosh Chaudhri, Babus Preo Sankar -Majumdar, Phanin. - 
dra Lal Maitra, Asitaranjan Ghose and-Pramatha Nath Banerjee. 


for Defendant No. 1 Appellant. 

` Babus Mahendra Nath Ray, Mohini Mohan Chakrabarti, Hari 
Narain Chowdhry and Bire war Bagchi for the Plaintiff, Respond- 
ent. i 

Babu Manmatha Nath Ray for Defendant No. 2 Respondent. 

Babu Surendra Nath Ghosal for Defendant No, 3 Respondent: 

C. A, V. 

The judgment of the Court was delivered by 

Mookerj ee, J 
ih a suit commenced on the rath April, 1915, under section r4 of 
Regulation VIII of 1819 for reversal of the sale of a.patni taluk held 
under the Régulation on the 15th May, ‘1914. The validity of the 
sale was attacked ona variety of grounds. 
was that the requirements of section 8: of the Regulation had not 
been fulfilled, and this was formulated in the ninth issue in the fol- 


lowing terms: | 
“e Were the "Astom petition, notice, istahar and all the proceed-, 


ings connected therewith, good and valid recording fo to law and were . 


notice and istahar duly: served.” 


: The District Judge | has answered this _ quéstion in favour of ae 
putnida£ and has, for this reason, set aside the sale as invalid. On. 
the present appeal by the zemindar, the conclusions of the District f 


Judge have popa assailed. as erroneous, 


^ 


(1) (1882) L. R 10 L A. 193; 1. L-R. 9 Cale. Org. 


^ E . 


J.—This is an appeal by the .zemindar. defendant. 


One of these grounds . 


Vor, XXXIV] . . HIGH COURT. 


.Section.8, clause 2 of the Patni Regulation requires the zemindar 
to present a petition to the Collector containing a specification of 
any balances due to him on account of the expired year from all or 

„any patni talukdars. This petition must -be stuck up in some con- 
spicuous part of-the Collector's: cutcheri with a-notice that if the 
amount claimed be not paid before the rst Jaistha following, the 


tenure of the defaulter will on- that day be sold by public sale in’ 


" liquidation. _Thjs must be read with section ro, which provides that 
at the time of sale, the notice previously stuck up in the cutchery 
shall be taken down and thelots be called up successively in the 
order in which they may be found in that notice.. This makes it 
plain that section 10 contemplatés a self-contained notice, which 
comprises not only a specification of the arrears and notification that 
the sale will be held on the rst Jaistha if the amount claimed be not 
paid before that date, but also a statement of the lots proposed to be 
sold in the order in which the sale will be held. -This conclusion i$ 
confirmed by an important provision contained in section 8, Cl, 2 
which is expres:ed in the following terms: “ A similar notice shall 
be stuck up at the sadar cutchery of the.zemindar himself, and a 
copy or extract of such part of the notice as may apply to the indivi- 
dual case shall be by him sent, to be similarly published at the 
cutchery, or at the principal town or village upon the land of the de- 
faulter." "This leaves no room for doubt that the notice to be stuck 
up in the cutchery of the Collector, like the petition, must contain 
` specification of the balances that may be dué to the zemindar con- 
cerned from all the patnidars under him and that a copy or extract 
of such part of the notice as may .apply to an individual defaulter 
shall be sent by the zemindar to'be similarly, published at ‘the cut- 
chery or at:the principal. town or village upon the land of the de- 
faulter, There can thus be no serious-controversy ås to the-correct- 
ness of the view adopted by this Court in the case of Bejoy Krishna 
v. Lakshmi Narain (1), regarding the contents of the notice which 
is required to be stuck up in the cütchery ofthe Collector under sec- 
tion 8 and to be taken downatthe time of the.sale undér section 
10, so that the lots may be called up Büccessively 1 in the order in 
which they may be found in that notice. 

We have now to judge by this test, whether the TE who 
is exclusively answerable for the observance of the forms prescribed 


in section 8, clause 2, has established that the statutory requirements’ 


were carried out^ The notice which has been produced (Exhibit P) 
obviously does not fulfil the requirements of the Regulation ; it does 


= Q) (1919) 30 C. L. J. 433. 
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not contain a specification of the balances due from all the patnidars ; 
it mentions only the patni, now in suit, though the oral evidence 
makés it clear. that, "there were about forty Astam cases in which 
the’ Raja of Nashipore was interésted." The zemindar has conse-, 
quently been driven to bring forward oral evidenceto establish that 
another notice, showing all-the defaulting patnidarsand the balances 
due from each of.them was stuck up as required- by the Regulation: 

Sailajaprasad Sengupta deposes that while he was jamanabis in the 
service of the. Maharaja of Nashipore, a notice used to'be drawn 
up showing all defaulting patnidars in two parts—one was published 

in the. sadar cutchery of the zemindar and the other was ‘sent 

to'the Raj pleader Sasibhushan CHaudhuri at Birbhum. The plea: 
der, who is also the ammuktear of the zemindar., has been examined. 

He asserts that he stuck up in the Collectorate two notices of Astam 

sales, one, of the mal, and the other, of the debutter mahal. "The |. 
District Judge has not accepted this assertion, and after careful 
consideration of all the circumstances, we are unable. to disagree 
with him... The memory of the “witness. as to the time when'the 
allegéd notices were put up is clearly at fault. He asserts that he 
saw stuck up on the notice board of the Collector the noticé Exhibit 
P before the rath or 13th Baisak, and he fortifies this statement by 
the further assertion that he examined the board between the roth 
and the 13th: This'must be incorrect, because the peon, who stuck 
up the notices, did not receive them for ‘publication till the 14th 
Baisak. Apart from this, no explanation is forthcoming why’ notices 
in respect of individual patnis should' be stuck up, though not 
required by the Regulation, and complete notices as requiréd-by 
the Regulation should bé subsequently stuck up. Besides, it is a 
matter for legitimate comment that while the notice : (ExhibitP): was 
stuck: up: by the Collectorate peon in the discharge of his usual 
duties, the alleged comprehensive notice was put up by the ammuk- 
tear. It does seem strange that a private individual should stick 
up-the proper notice as required by the Regulation, while the 
inappropriate notice is stuck up: by the officer concerned. The 
evidence also shows that the. notice board is in a glass case, that 
there are iron-safes and chests about a cubit below the place where 
the notices are hung, and that a sentry "armed with gun" walks up 
and down by that place. An attempt by astranger to stick up 
notice on a notice board so placed could not fail to attract attention, 
and independent evidence might be expected of the endeavour made 
by the witness to comply with the requirements of the statute. 
There is finally the significant fact that the notices alleged to have 
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been stuck up by the witness on the notice board of the Collector 
` were not found on the records, ‘which. contained, however, the notice 
(Exhibit P). In these circumstances, we are .not prepared as & 
Court. of appeal to pronounce the- opinion that the view taken by 
the trial Court is erroneous. But even if it were conceded that the 
requisite notice had been put up by the ammuktear as alleged by 
him; there is no evidence to show that it was taken down at the 
time: of -the sale ‘as required by section ro and that the lots were 
called up successively in the order in which they stood in that notice, 
Indeed, the notice: does not appear to have been seen by any one 
except the ammuktear.  In.this connection, we must take the state- 
ment of Upendranath Sadhu, who was the revenue peshkar of. the 
Collector at the time, that the ` Maharaja of Nashipore- always has 
a separate petition for each tenure. The witness was present with the 
Collector when the patni was sold and so also was the ammuktear of 
the zeminder. The witness asserts that the ammuktear filed before 
the Collector a list of arrears and the muffasil notice, that the witness 
read them to the Collector who signed them and then the sale took 
place. To the same effect is the ‘testimony of Anantalal Ghosal, 
another assistant in the Collectorate who was present at the sale. 
The evidence of Surendra Mohan Kar, whe was the naib nazir of the 
Collectorate at the time, does not afford the slightest indication 
that the notice alleged to have been put up by the ammuktear had 
ever been stuck up or seen by anybody or taken down at the time of 
the sale. He asserts that on the 27th April, that is, the 14th Bai- 
sakh, the records of the Astam case were made over to Shaikh 
Amin the peon (since deceased) for publication, that the witness 
himself went later and found that the records were hung up in the 
proper place, that they remained there till the day-of sale, and that 
on that day the records were brought down and arranged by the 
witness and sent to the revenue peshkar with reports of service by 
the peon. The witness added that from the time of publication until 
they were returned to the munshikhana, they remained in charge 
of the nazir (who has died since) and that he himself had never 
noticed any record short when the record was brought down. If 
the additional notice, alleged to have been put up by the ammuk- 
tear himself, had been on the notice board when the records were 
brought down on the day of sale and arranged by this witness, it 
could hardly have escaped his notice. On a review of the evidence 
relevant to this question, we hold in concurrence with the District 
Judge, that the zemindar has not discharged the burden, which the 
law imposes upon him, to establish that a notice fulfilling the 
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requirements of section 8 was stuck-up in some conspicuous part of 


the cutchéry of ‘the Collector; the only notice which is shown to 


have been stuck up does not satisfy the ‘statutory requirements. 
This-by itself is fatal to'the sale ; for, as ‘repeatedly emphasised 


by this- Court as also by the Judicial Committee, strict con- 


formity with the requirements of.the Regulation in vespect of the 
contents and service of the notice mentioned in sections 8 and 10 
is essential-to secure a valid sale-;" Maharaja of -Bifrdwan v. Tara- 


sundari (1) ; Maharani of Burdwan v- Krishnahamint (a); Ahsa- 


nulla.v. Hurri Churn (3), affirmed in Ahsanulla v. Hari Churan 
(4) ; Hurro Doyal v. Mahomed Gast (555 Rajnarain-v. Ananta (6). 


In view v of our conclusion on this point, it. is not necem to 
the &adar cutchery of the zemindar and at the cutchery or at the 
principal town or village upon the land of the defaulter. The Dis- 
trict Judge has held that the zemindar has failed to prove by satis- 
factory evidencé that those notices were really or properly published. 


His.criticisms ón the evidence may in some places seem unduly 


searching, but it is needless for us to embark upon a revies of his 
conclusion based upon an appreciation chiefly of oral testimony, as, 
in our opinion, the sale must bé cancelled on the ground already 
stated." 5 


The sti that the decree made by the District Judge is. 


affirm d and this appeal dismissed with costs. 


ATM GS doge cw S den 8 Appeal dismissed. . 


(1) (1882) L: R 10-1 A. 19 ; I L. R. g Calc. 619. 

(a) (1886) L, Rz 14 1. Arso; L Le R. 14 Calc. 365. 

(3) (1890) I. L R. 17 Calc. 474. : 

(4) (1892) L. R. 191. A. 191; L L. R. 20 Calc. 86. | - 
(s) (18g1) I. Ly R. 19 Calc. 699. M 
(6) (1892) I. L. R. 19 Calc. 703. 2 7 
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= BIHARI ROY np ofiiens 
dae MAHENDRA : “CHANDRA ' GHOSAL A AND Orirens =. 
: ParinerhipImpoperly constituted ‘appeal heil Procedure Code ‘(Act V of 


. 71908); 0. 30; suit wider—Names of partners” @isclosed—Death of one of the - 


: parineri— Legal representatives, application by; for ‘substitution— Applica- 
* ton’ barred by.limitation—Limtiaton Act (IX. of 1908), Sch. 4. Art, 176— 
Pt Partners,‘ othér, -application by,” to make them co-respondeitts—Inherent 


ET power-—Account, reopening of—~Fartnership, dissolution of—No fisel term ` 


» agreed upon for, dissolution~~Presumption~Continuarice of partnership— 

“Accounts Scope and extent—Fartner carrying. on business of same nature 
~ and competing with that of firm, Uability of—Contract Act (IX.of. 1672), 
= section 257~—-Notice—Beidence Act (I of 1872), Secs. 66,.114 Mus. (8), 1647 


5 A suit to take-the accounts and wind up the affairs of a partnership: cannot 


g einen in ‘the absence ^ of one of the partners,” or, “in -the event of his death. 


= péndente lite, in the -absence of his legal representatives :- Raj Chander’ v. 


s Gamgadas (). «7 | 


““When an appeal has abated in part in respect “of the heirs of a deceased 
: appellant, the result of such abatement may be to make the appeal an imperfectly 
' constituted appeal which the Court cannot proceed to’ hear, this depends upon 
“the, nature and'scópe of the sult r Kali Dayal v. “Nagendra Nath (ay. 


` A suit contemplated by order 30 of the Code of Civil. Procedure may be 
^. brought by or against a firm ia the firmi name even though the firm may have been 


'. dissolved before the date of the suit, provided the cause of action arose before the f 
date of dissolution : “Davis v. Morris (3). This may be done, notwithstanding the 


position that a firm is not recognised aè an artificial or juristic person: Exparte 


Corbett (4) and other'cases. "The proceedings i in a ‘suit so: brought continues in. 
the name ofthe firm; even though the names of the gena sre disclosed ; Order ` 


3e rule 2 of thé Code of Civil Procedure. 


In the plaint, although the suit was described as à suit bya firm against three 
other firms, the names of the members of the firms were “disclosed. During the 
' pendency of the appeal, one of the members of the, plaintiff firm died on the aoth 


_* Juné 1920. On the std January, 1921, the-three sons of the deceased applied under 


order'so rule 4 (3) of the Code of Civil, Procedure,” as his legal representatives to 
be added ‘as parties appellants. This ‘application was dismissed’ on the arst Juno, 
1921, under article 176, schedule I of the Limitation Act. Three days later; the 


*Appeal from Original Decree No. 163 of 1919, against the decree of Babu 
' Jagadis Chandra Goswami, Subordinate dud of ‘Chittagong, dated the oth 
April, 1979: ; : 
(1) (1904) I. L. R, 31 Calc. 487. f (2) (1919) a4 C. W. N. 44. 
| (3) (1883) 10 W.B. D. 465. ` (4) (1880) 14 Ch. Di 126. 
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surviving appellants applied to the’Court to add as respondents to the ‘appeal~ the 
legal representatives of the deceased co-appellant, who had, through their remiss- 


- ness, failed to join as appellants within the prescribed time : RU qu 


Held, that the Court had ander the circumstances, inherent" power to add a 
respondent to the appeal : | Hemangini v. Faridas (1) and other cases. 


~ An account once taken i in the presence , of the parties interested and acquiesced - 
in by thém will not be lightly renewed 1 McKellar - e. Wallace (2) and other 
cases, 


Where no » fixed term has been agreed upon for the duration ‘ofa WE 


- any partner may determine tho, partnership „at any time on. giving notice of his - 


intention so to do to all the other partners : Crawskay v Mayde (3) ‘and another 
case. But the dissolution takes place as from the date of the communication of 


- the notice : Mellersh v. Keen (4). . s : U^ 


Where persons who intended to retire from the partnetablp business did" c con- 
tinue to take things from the business ‘and to associate otherwise with its work, a 
presumption may be-drawn in favour of the continuance of the partnership : i 

rsons v. Hayward (5) and another case. . z 


The accounts in a-suit-for recovery of money'duc on adidasa of accounts 
upon dissolution of a partnership busincss, have to be taken for, the benefit of all 
the persons concerned, thé scope and extent of such accounts must be determined 
Ly the Cou:t on the truc state of facts disclosed iu the evidence aad cannot be 
restricted to the limited measure of relief claimed by- the plaintif on jnaceuate i 
allegations. 


Wa partner, without the kangeni of the other partners, carries on any business 
of the same-nature as and competing with that of the firm, he must account for 
aud pay over to the firm all profits made by him in such business, and he must 


_ also make compensation to the firm for any loss occasioned thereby : Aas v. Ben- 


kam (6) and other cases. The rule is not applicable to a really different business, 
though the samc knowledge and information may be useful in both. 


S.ction 257 of the Contract Act makes-it obligatory upon each partner to- ren- 
der truc accounts and full information of all things- affecting. the partnership to 


^ any partner or his legal representatives. Toe occasion, in certain cases, however, 


arises alter the preliminary decree is made ^. At that stage each partner should be 
served with the notice contemplated by section 66 of the Evidence ‘Act to produce. 
such accounts and papers as may bein his custody. If he omits to produce the 
books and the books arc proved "m be at the time in his custody or under his con- 
trol, the presumption recognised in illustration (g) to section 114 of the Evidence 
Act may be applied, namely, that evidence which could, be and is not produced 
has been withheld because if produced it would be unfavourable to the person, who 


withholds it ; Hem Chandra v. Kali Frosanna (7). In such siumabances; secondary 


(1) (1918) 3 Pat. L. J. 409. (2) (1853) 3 M. I. A. 372; 8 MPC 378. 
(3) (1818) 1 Swanston 80$; 18 R. Ri 132. i " 

(4) (1859) 27 Beav. 236. - z t 
(5) (1862) 4 DeG. F. &. J. 474 5 135 R. R. 249. : a 
(6) (1891) 2Ch. 244. - " ue x 
(7 (1593) LL. R. 30 Cale. 103344 3 58 WON 5.2 L 
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cvidence will become admissible, and the party who has withheld. the “docu- 
ments will not be able to use the original document as evidence at a. later stage 
without the consent of the other party or the order of the Court, as provided 
in section 164 of the Evidence Acte . 


5s by the Plaintiffs. 


"Suit for reedvery of money due on adjudication of accounts upon 
dis&olution of a partnership ‘business. 


athe material facts appear from the judgment. 


* Dr. Dwarka Nath Mitter, Babus Manindra Nath SUNAN se and 
Rana Prosad Mookerjee for the Appellants. 


~“ Babus Bipin Behary Ghose and D. L. EARE for Third a 
Defendant Respondent. 


Badu Narendra Kumar Das for Second Party Defendant Res- 
pondent: 

Babu Prakas Chandra PONE for the First Party Deféndant 
P espondent 

: C. A. Y. 

Ru The dnd ns of the Court was delivered by 
X Mookerjee J:—This isan appeal by the plaintiffs in a suit for 
recovery of money due on adjustment of accounts upon dissolution 
ofa partnership business, called the Joint Salt Bond Business, and 
carried on by them and the three sets ` of defendants at Sadarghat, 
Chittagong, The plaintiffs constitute a. firm ‘styled Krishnadas 
Sanatan Brajendra Kumar. Ray. The ‘first party defendants are 
members of a firm known as Krishna Kumer Ghosal ; the second 
party defendants are members of a firm styled Ramkamal Radha- 
ballabh Saha; the third party defendants are members of a firm 
named Gangadas Seal. In the salt business, the Rays claim a five 
annas nine pies share, the Ghosals four annas share, the Sahas four 
annas six pies share and the Seals one anna nine pies share. The 
business. was. managed by the different sets of, partners during 
the four-quarters of the year by turns, namely,- the Ghosals during 
the -first quarter, the Seals during the second quarter, the Sahas 
duríng the third quarter and the Rays during the fourth quarter. 
The partnership was started in 1306 B. E. for the purpose of import- 
ing salt from foreign ports and selling it in Chittagong. The Rays 
had a firm in Calcutta which ordinarily purchased salt for the joint 
business, and the purchase money had to be paid by the defendant 
partners to them at Chittagong. If there was-delay in payment on 
the part of any set of partners, it becamelliable to the set which 
made the payment ,on its behalf. There was a book kept called 
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Civit, the order book in which the price for sale of salt as fixed by the 

3o21. partners from time tọ time was recorded, Each set of partners 

Puri could sell'as much salt as it liked out of the joint stock, but was 

' y. liable for the excess taken by ‘it over that due for its sharo to the 
Mahendra, 


NS set or sets of partners who might have taken less than a proportionate 
Movkerjee, F. share. There used to be a.periodical adjustment of accounts generally 
7 "at the end of each quarter which is described in these proceedings 

as a Bantan. The term literally signifies division. The Bantan; it. 
is said, was intended to remove inequalities in the appropriation of. 
salt by- the partners-and to settle the amount of money due among 
the partners inter se by reason of such inequality. In addition to 
the Bantan, there was a Nikash which was intended to be held 
annually, but in fact took place at irregular intervals, The term 
Nikash signifies. final adjustment of accounts, and one of the points 
in controversy in the Court below was, how far a Bantan might be 
treated. as a finhl settlement. - The business was carried on in this 
manner, according to the plaintiffs, to the end of 1320 B. E. and 
they claim accounts from 26th Sraban 1320 up to 30th Chaitra, 1320, 
as according to them the B .ntan had taken p'ace for the antecedent 
period. -The defendants urged, on the other hand, that the Nikash 
which alone- constitutes final account, had not been held for- the 
period subsequent to 1316 B. E. and that the partnership did not 
terminate till the erid of 1321 B. E. The defendants consequently 
claimed that accounts might be taken for the -entire, period between 
the commencement of 1317 B. E. and the-termination of 1321 B. E. 
The: Subordinate Judge has given effect to the contention of the 
defendants in this respect To appreciate the full-significance of 
the claim ofthe defendants that accounts might be taken for the 
-Jonger instéad: of the shorter period, it is essential to bear in mind 
that some of the plaintiffs had, during the year r3ar B. E. if not 
also during 1320 B. E., engaged in another salt business, and the 
question consequently arose whether they had rendered themselves 
liable to account to their partners for the profits of such separate 
business. ~The plaintiffs retorted that other partners had acted 
in a similar' manner, specially, with respect to salt imported 
in S. S. Baron Balfour. Thé Subordinate Judge has held that the 
partners who had engaged in rival salt business before the dissolu- 
tion of the partnership were liable, to. render mutual accounts. 
'The plaintiffs have appealed against the decree ofthe Subordinate 
Judge and have:assailed his decision upon every material point. 
The grounds which emerge for consideration may, however, be con- 
cisely enumerated, namely, first, that the Bantans which covered the. 
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period up to 23th "Sraban.r320 B. E. were: final adjustments and 
could not be reopened ; secondly, that the salt bond business was 
dissolved at thé ‘end of 1320 B. E: and not'at the end of 1321 B. E. ; 
thirdly, that even if the partnership business be not deemed to have 
been- dissolved at- the end, of 1320 "B, E, each partner was en- 


titled to have geparate dealings in salt and could not be called upon 


to‘account for the profits of such transactions ; fourthly, that if such 
separate dealings in salt were improper, ihe defendants coüld at 
most get compénsation: to the.extent of Rs. ° 5,000 ; fifthly, that the 
Court should not, at this stage, have gone into thé’ question of the 


custody of the account books, and that, inany event, the’ investiga- - 


— “tion has been inadequate and the conclusion incorrect. 


WA 


* 


Before we deal with, these -grounds, it is necessary to refer to a. 


.preliminary objection to the competency of the appeal, In the 
plaint, although the suit was desciibed as'à suit by a firm against 
three other firms—each. of-tliem partners in the. salt business—the 
names of the-members of the firms were disclosed. During. the pen- 
dency,of the appeal, Brajendra Kumar Ray, one of -the members 
of the. plaintiff firm, died on the aoth June, 1920. On the 3rd Janu- 
ary 1921, the three sons of the deceased -applied-as his legal repre- 


- sentatives to be added as parties appellants. This application, made 


under order 30,, rule 4(2) (a), Civ. Procedure Code, was opposed 
on thé ground-that it was barred by limitation under Art. 176 of the 


'schedule.to the Limitation Act, which provides that an application , 


under the Code of Civil Procedure to have the legal representatives 
of.a.deceased plaintiff or à deceased appellant made a party must 
be made within six. months from the date of the deàth of the de- 
ceased plaintiff or appellant. This period of six months, it may be 
notéd, has been reduced by Act-XXVI of.1920 . which received the 


. assent of the Governor-General on. the. 2nd September, 1920 and 


came into fórce on the rst. January, xger ; that, however, did not 
affect the ‘position. of the parties. The petitioners contended that 
they were entitled to apply within three years under “article 181, 
We hold that the application was governed by article 176 and that 


` as no satisfactory reasons had been assigned’ for the delay, the ap- 
. plication.must be'dismissed. This order was-made on the 21st June, 


1921 ; three days later, the surviving appellants:applied to the Court 


. to add as respondents to the appeal the legal representatives of tha 
deceased co-appellant, who had, through their remissness, failed to. 


"join as appellants within the prescribed time. _The surviving ap- 
pellants urged that they should not be made to suffer by ` reason of 
adefult on the, part of.the legal representatives. of the . deceased co- 
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appellant ;and that the Court should, under order 41, rule 20- 
order 41, rule 33, or, if, neither of these rules was considered applic-- 
able, in the exercise of its inherent power recognised in section r51;: 
add as respondents to the appeal the representatives of the deceased, 

so that no exception might be taken that the appeal was not properly 

constituted. We granted this application, because apart from all- 
questions as to the scope of order 41, rule zo and order 41, rule 33,” 
the Court has inherent power to add a respondent io the appeal in.: 
the events which had happened ; Zemangini v. Haridas (1); Laksmis.- 


“hand v, Kachubhai (2. The objection taken by the respondents: 


that the appeal had ceased to be properly constituted by reason of 
the death of one of the appellants and the failure of his legal repre- 


thus became unsubstantial. 


of the heirs of a decease] appellant, the result of such abatement.. 
may be to make the appeal an imperfectly constituted appeal which - 
the Court cannot proceed to hear; this depends upon the nature: 


-sentatives to join as co-appellants within the time allowed by law, 


No. doubt, as pointed out by the Judi- 
gial Committee in Raj Chunder Sen v. Gangadas Seal (3), a suit to. 
take the accounts and wind up the affairs of a partnership cannot 
proceed in the absence of one of the partners, or, in the event -of his- 
death pendente lite, in the absence of his legal representative. 
also be conceded that when an appeal has abated in part in respect 


and scope of the suit ; Kali Dayu v. Nagendra Nath (4). 


It may: 


In.the- 


. present case, however, no such difficulty arises, as all the parties: 


interested are now before the Court either as appellants or as respon- 


dents, Apart fron this, there is considerable force in the contention" 
of the appellants that the addition of the representatives of the dev. 


ceased was unnecessary, inasmuch as the suit as framed was a.suit: 


of the description contemplated by order 3o of the Code of Civil : 
Procedure. Sach a sait may be brought by or against a firm in the ' 
firm-name even though the firm may have been dissolved before the. . 
date of the suit, provided the cause of action arose before the date of ^ 
dissolution ; Davis v. Morris (5) ; Re Wenham (6). 
done, notwithstanding the position that a firm is not recognised.as'- 
an artificial or juristic person: Æx parte Corbett (7) ; Ellis. v.” 


This may be." 


IWadeson (8) ; Sadlier v. Whiteman (9), affirmed in Whiteman v. 


Sadler (31) and cited in Rex v. 


(1) (1918) 3 Pat. L. J. 405. 


(3) (19041 I. L. 4. 1t Calc. 487. 


(5) (1883) 10 Q. B. D. 463. 
(7) (1880) t4 Ch. D. 126. 
(9) (1910) 1 K. B. 868. 
(11) (1912) 1 K. B. 487. 


& 


(2) (1911) I. L. R. 35 Bom. 393 
(1) (1916) 24 C. W. N. 44. 

(6) (1:00) a Q. B. 698. 

(8) (1894) 1 Q B. 714. 


e (10) (1910) App. Cas. gig. 


. 
"E 


Holden (11). The proceedings in a : 


EN 
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suit so ‘brought continues in the name of the ‘firm, even ‘though the 


P ‘names ‘of the partners’are disclosed ; ‘ordér 30r- “rule 2 C: :P. C. The 
'' case-before us is not'that of a suit ‘brought in thé-names of partiéu- 


lar iridividuals, as in " Monmokai * v. Bidhu rhusan (1); ` but rather 


s thatuof <a’ suit brought. in.the firni-name, ás in Bal Kissen y. Kan-, 


. hya (2). From this standpoint, no valid, objection’ could be taken. 
'. to.the ‘competence of.the appeal, ` eyen . if the’ representatives” of the -` 
~ deceased: were niot added ds parties. :In our opinión; the prêlimi: | 
7. nary, objection. cannot be sustained. and the -eppe lens are Genta. 


to-our judgment on the matters: in "controversy. . WE 


As regards thé first ground, we, are of opinion : “that ° the "accounts 


; must be.taken; notwithstanding the. Bantans. which have taken place 


rectify: the errors; if any, in the Bantan, which would, prima fade; ` 
. form’ the basis ‘of the annual account. ‘But there has. apparently . 


"as. found by. thé Subordinate Judge. e The Sabordinaté, Judge. has" 


cofrectly, held that; there were.two sets-of accbunts taken, the Bantan. 
and. the "Nikash. | "The scope and “object of the two were not- ideny 
tical, sas is, cléar from the samples, of the Bantan and the Nikash 


: which. have beeir produced. ‘The Bantan was an adjustment 0f the: 


dues of the- -partners inter se om account. of the ‘inequality in the 


' proportion "of salt taken by. each set of partners on their- own account. 
' "for “sale by: them to their own custómers as opposed to joint sale of ` 
J salt. by-'the joint. firm. - Such ‘ani adjustment ‘would show what 
| "quantity ; ;of ‘salt: had: been -taken by- cach set of partners and how 
“much: money would have-to be contribtited by one set to ‘another. 
on ‘account. of inequality i in the appropriation. On. the other hand, 
-the Nikash- at the end of the year would show the outstanding balance 
“from customers of the joint business and expenditure of all descrip: 
i | tions © E „incurred. ; during the year. Opportunity ` would, no doubt, . 


béitaken on the Occasion of this” yearly“ settlement of &ccoünts,. to 


beer some misapprehension a as to the true iclation of a Bantan to a 
Nikasli:, One: extreme, view is-that. the Bantah “may be entirely. 
ignored. and. ‘the Nikash taken. irrespective thereof: ‘The opposite 
extreme view is that the -Bantan is. absolutely čonclusivė and that 
its + accuracy’ cannot be challenged | at the timé of the. Nikash. 
Neither of these views can clearly be supported. The Bantan was 


i regularly taken in the presence of the parties or their répresentatives, 


‘though its “scope -was limited.. . Consequently, Af'its accuracy’ is 


3 challenged atthe time of the Nikash, the burden lies upon the party 
who assails it -to “establish the alleged error. The elementary prin- 


ciple that an account once taken in the presence of the parties 
~ (1) (1918) 38 C. 2 J- 268. (2) (1913).17.C. L. J. 648. E 
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interested and acquiesced in by them will not be lightly reopened : 
must plainly be applied to a Bantan ; McKellar v. Wallace (1); Mohesh. 

v. Radha Kishore (2); Gokul v. Sasimukhi (3) ; Magniram v, Lasmi- 
narayen (4) ; Jehangir v. Hope Mills (5). Subject to this reservation, ^ + 


the Bantan cannot be treated as a conclusive answer to the claim . 
for accounts for any ‘period. This, however, does not, As the, Subor: 
. dinaté Judge has correctly held, affect the decree in the former. suit 


brought by the Rays against the Seals and finally decided by ‘this P 


Court on the 4th. December, rgrg. That decree confirmed the 
decision of the primary Court, and, though conclusive between those . 
parties, expressly left unaffected all. matters outside the scope of the. 


“accounts comprised. in that litigation. The direction given by the | 


Subordinate Judge in this respect is not open to criticism. 


As regards the second ground, the evidence is conclusive ‘that 
the salt bond business was -not dissolved at- the end of 1320 


B. E, but continued till the ‘end of 1321 B. E. The case, 


for the plaintiffs is that the dissolution was effected. by the retire- 
ment of Jogendrakrishna and Nilkrishna, two of the members of the 


plaintiff firm, from the salt business at the end of 1 320 B. E. Now, A 


it is well-settled that where no fixed term has been -agreed upon. for 


the duration of a. partnership, _ any partner may determine the: 


"partnership at any time on giving notice of his intention. so -to do 
to all the other partners ; Crawshay v. Maule (6). . But the dissolu- 
tion takes place as from the date of. the communication of the 


notice : Mellersh v. Keen (7). Tested in the light of this principle, - 


the case for the plaintiff.firm completely collapses. In the matter 


of the alleged dissolution by retirement, the paities acted in the : 


most unbusinesslike way imaginable. The obvious course was to 
communicate their intention to dissolve the: partnership, in writing 
to the other partners. It is not necessary to. consider whether. 
notice to the defendant firms would have been sufficient or whether 


notice to each individual member of each of the firms concerned; 


was essential. No written notice was in fact given, and the -oral 
evidence of verbal intimation to some of the persons interested is of | 
the vaguest description. On the other hand, the evidence discloses 
that the IE who intended to retire . from the business did in 


(1) (1853) 5 ME A. 372; 9 M. P. C, 378. 

(2) (1907) 12 C. W, N. 28; 6 C. L. J. 580. - ? 
- (3) (1911) 15 C. L. J. 204. - É (4) (1908) I. L. R, 32 Bom. 353. 
. (3) (1908) L L, R. 33 Bom. 216. ` ‘ m "LC 

(6) (1818) 1 Swanston 508 3 18 R, Re 133. 

(7) (1859) 37 Bcav. 236. *. 
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fact.continue'to take salt from the business and -to. associate; other- 
wise with its work. In such. ‘circumstances, a, -presumption may 
legitimately be drawn in favour of the continuance, of the. partner- 
ship ; Parsons v. Hayward (1) ; King v. Chuck (2). There is, in 


' our opinion, no reasonable doubt as to the soundness of the conclu- 


sion of the Subordinate Judge that there was no effective dissolu- 


. tion of the firm àt the end of 1320 B. E. and that it was continued 


till the end of 1321 B.E... In such a contingency, it was not -only 
open to the Court but incumiSeut upon it, to direct the. accounts to 
be taken for a longer period than that mentioned: in the plaint, 
The accounts in a suit of this description have to be taken for the 


. benefit of all the persons concerned; the scope and extent of such 
accounts must-be determined by the Court on the-true state of facts _ 


disclosed in the evidence and cannot be restricted to the limited 
measure of relief claimed by the plaintiff on inaccurate allegations. 
« As regards the third and fourth grounds, we have been invited * 
to hold that each: partner was entitled to. have separate. dealings in 
salt and could not be called upon to account for - the profits of such 
transactions for-the benefit of all the. partners of the original busi- 
ness, This contention is opposed to the elementary rule that if a 
partner, without the consent of the other partners, carries on any 
business of the same nature as and competing with that of the firm, 
he must account for and pay over to the firm all profits made. by 
him in such business, and be must also make compensation to the 
firm for any loss occasioned thereby. This obligation is formulated 
in section 259 of the Indian Contract Act and has long been 
recognised as a fundamental rule in the law of partnership : Aas v. 
Benham (3); Trimble v. Goldberg (4); Glassington v. Thwaites (3). 
The rule is not applicable to a really different business, though the 
same knowledge and information may be useful in both. In the 
case before us, however, there is no doubt as to the true nature of 
the separate business carried on by some of the members of the salt 
bond partnership. The evidence makes it abundantly clear that the 
separate transactions were of precisely the same nature as the busi- 
ness carried on by the partnership and that there was thus a breach 
.of duty of the partners concerned not to carry on like business in 
the same field.of competition. The “correctness of the view taken 
by the Subordinate Judge cannot be Eii ERa We 


i 


(1) (1862) 4 DeG. F. & J. ani 135 R.R M9: 

(2) (1853) Er Beav: 325599 R. R. 169. - 

- (3) (1893) 2 Ch244. — (4) (1906) App. Cas. 494. 
(5) (1823) 1 Sim & St. 1324; 24- R. R 153... > PO PDT gs 
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may add ih ‘this‘connection” that it was faintly suggested that the 
sum recovérable on account of this"breach ofi obligation was limited 
by agiéemeut to’ Rs: 5660." The agreement however does not admit 
of such a constriction ; the sum‘6f Rs. 5000" mentioned thérein was 
prescribed as a penalty and docs hot absolve.the ` parties in. defaiilt 
from the- obligations to” account for. “al the p ined in- such 
business, ^'^ - n Sae 

~ Os regards the-fifth ground, it has bis uiged- that ‘the: “Court 
should nof at the preliminary stagé, have gone into thé” question of 
the’ ‘custody of the-account books, that the investigation has at’any 
rate been inadequate and that' thé: conclusion is not supported’by 
the evidence. ? We are of opiniomthat this contention’ should pre- _ 


. vail: Section 257 of the Indian:Contract) Act makes it: obligatory 


upon éach partner to render true accounts and full information of 
all things ‘affecting the partnership to any partnér or his legal repre- 


* sentatives.” The:occasion in ‘this case, will, however, arise aftér the 


preliminary decrée is made. ' Atthat stage each partner should be ` 
Served with the nótice contemplated by ‘section 66. óf the Indian 
Eviderice Act to: produce’ süch; accounts and. papers as may be in 
his custody: If he omits to’ ‘produce the books and the books 
are proved to be'at the time in his custody.or under his control, the 
presumption recognised in’ illustratiori (g) to section 114 of the 
Indian Evidence Act may be applied, namely, that evidence which 
‘could be'and is not produced has been withheld. because if pro- 
‘duced it wouldbe unfavourable to. the’ person who withholds-it’; 
Hem Chandra v.'Kalt Prosanna (1). In such circumstances; secon- 
-dary evidence will become admissible, and-the-party who'has with- 
-held tlie document will’ not, be:able tò use ‘the original document 


^as evidence at a later stage: without the consent of the other party 


or the order of the Court, as provided in section 164 of the Indian 
Evidence Act. ` The procedure-as’ ‘to notice was not followed in the 
Court below, and it has transpired that some-of the account books, 
namely, the books of 1318 BE., 1319 B.E. and one.of the books 
‘of 1320 B.E. were at the time the plaintiffs were .called upon to 
produce them actually in. this: Coutt in the’ records:- of - the 
‘appeal preferred in. the ' previous ` súil “brought by the Rays 
against the Seals. These books 4 appear fo Haye been subsequently 
teturned to the plaintiffs, and ‘they have expressed their readiness to 
produce them whenever called upon, In these. circumstances, we 


_ are of opinion that the finding i in-the judgment, of, the Subordinate 


Judge relating. to the .custody | ofthe account books should be ex- 
= (1) (1905) T. L. R. 30 Cale 1033 8 C. W. N. 1, 
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unged and that the direction i in “the decreé based'ihéreon should be Civi 
omitted. . "When the ` enquiry ‘is’ undertakén by the commissioner, shane 
proper , orders as to the production of account 'books and other Part 
papers by all the partners. will be given “by the Subotdinate Judge 229. 
Mahendra. 


. on the lines indicated above. H 
of.the Subordinate Judge modified in two respects, namely, first, as 
to the use to be ‘made-of the Bantan when the accounts are taken, 
„and, secondly, as to the omission ofthe order for production of 
account books ; subject to these variations, the decree of the Subor- ° 
dinate judge wil stand confirmed. ‘The appellants: will. pay the 
respondents their costs in this appeal, bnt such costs will include 
,, only half the hearing fee, as the objection to the competence of the, 
-appeal has not been sustained and me: ma of the Court below 
,has not béen affirmed i in “its entirety. tah o 
A. T. Mo = aaa, Appeal. allowed i in part. 
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The result is that this appeal is allowed i in part and the asses Mookerjee, 3. 


ments for determination in assessment of mesne profits—Revenus sale ance guly, 7, 8, 11, 18, 


' Hon-purchaser—Esiate, mature of, taken—Adverse. possessor-—Civil. Proce. "E Du Iis 


Zio diire Code (Act XIV of 1882), Sec. 311— Decree —Tíma. for payment, rane E 
6. o ningof—Inieresi-—Bona fide and mala fide trespassers. | 
2:- - Reference may legitimately be made to the judgment ia the suit, and, if need 
X be;to the pleadings, to interpret the decree : Kali Krishna vw. sarees of 
| State (1) and other cases. 
The validity;of ap order made at qne stage ofa Tiégaton, unless forthwith 
challenged by an appropriate proceeding in a superior tribunal, is conclusive 
between the parties and cannot be questioned or collaterally áttacked a a later 
, stage : : Krishna Bekari v. Brajeswart'(2) and other cases, | 


" ® Appeals from Original Decree Nos. 233 and 243 of 1919, against the decree 
. of Babu Hem oe Neogi, Subordinate Judge ‘of ae dated the 18th June, 
1919. OU EN 


(1) (1888) L. R. 15 I. Ay 186 ; L L. Re 16 Cate. 1475. 7 i 
(2) (1875) Le Rw 21, A. a83.' E | 
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The anhual income, the perlod of time and the rate of Interest are the elements 
which should be determined before tho actual amount ot mesne profita can be 
assessed. 2 tee hs 

A tscchises ata ‘fale for irr) of ronds does not derive his dic kok the H 
defaulting proprietor but takes the estate from the Crown as It, stood at the time 
of its inception aga permanentiy settled estate. 


A person in adverse’ possession who occupies the disputed had without "s 
taent of rent to tho defaulting proprietor is bound to surrender possession: of that 
land'to the revenue sale purchaser when the sale is confirmed,” and, if not so sur- 
rendered, is liable for inesne prof its, as he mle keeps the PENNE out: of 
possession. `, S SES us : $ A 

“For the purpose of interpreting’ section 211 of the Code of Civil Procedure of 

1882, the term ‘decree’ means the decree ôf the final Court: Bhup Indar v, Bijat 

Bahadur (1). f f wi » m 


If the decree of the lower Court is reversed by the appellate Court; it is abso- 
lutely dead and gone ; if, on the other hand, it is affirmed by the appellate, Court, 
it is equally dead and gone, though in a different way, namely, by being merged in 
the décree of the superior Court which takes its place for all intents and purposes 
both the decrees cannot exist simultaneously 1. Ram Charan v. Lahki Kant (a). : 


The balance of judicial opinion is in favour of the view that when time is 
fixed by the lower Court for payment of money and the decree. of the lower Court 
is confirmed on appeal, the time for payment runs from the date of the decree of 
the appellate Court, though the latter decree does not expressly provide that the 
time for payment should be calculated from the date'of the appellate decree. 
The period of three years for payment, of mesne profits should be calculated . 
from the date of the- ultimate "decree which. i is. s -the paly; decree capable of, and 
brought in, execution. ` 


In no case can the plaintif claim mesne profits for any period subsequent to an 
offer by the'defendant to restore him possession : Ibo. v." Richardson (3). 

. Interest should ordinarily be allowed on mesne profits, though, inasmuch as 
the- Interest forms’an integral part of mesne profits; the interest is as much in the 
discrétion of the Court as the ^ mesne profits themselves : Girish ~Chunder v. 
Seshi Shikharesmar (4).5 5. .- BSNS WO NS a ie ee 


All trespassers, whether, dona fide or mala ‘fide, are liable for mésne ‘profits ; 
Byjnath v; Badhoo (s):and Mugun v. Surbesser (6) ; the bona Jide trespasser” may 
be allowed to deduct collection charges, while no-such concession is made, in favour 
of the wala fide trespasser: Altaf v. Lalji (7), and Dakshina veareda: pai : 


Appeals by the Judgment-debtor - and: Poorer bma ae he a 


1) (1900). L. R. 37 1; As 2093, 1 LR CA dd i re a a 
` (a) (1851) 7 B. L. LR. 204 F.B B... 16 W.R. SOB B, oann ee 
(2) (1831) 9 A. & E. 849 (853). $ E 
(9 (1900) L. R:27 L 110; I. E. R. 27 ‘Cale.’ 951 (969, 
(3) (1868) 10 W. R. 486, ^ ^ - - 46; (1867) 8 WR,” 479. 
(7) (1877) I, L R. t All. 518. : 
(8) (1599) La R. se: AL i60; 1, Li Re dt Cale, ras es il 
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: “Application for ascertainment of mesne profits... - 


* The material facts appear from the judgment. "cr 


^ Babus Jog s. Chunder Roy, Gobinda Chunder De Roy, Bhupendra 
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- Churider Guha and Pramatha Nath Banerjee for the Appellant, in Raja Sarat cat Chandra, 


No.” 233 and for the. Respondent in No. 243. 


Babus, Basant Coomar Bose, Priya Sankar Majumdar and Rama’ 
p Mookerjee. for the Respondent in No. 233 and for the Appel- 
"lant in No, 243. . NN ; 

; C:A. v. 

The Judgment. of the Court was delivered by - nie 
Mookerjee, J :—These two appeals are directed against a | decree. 
for the, ascertainment of mesne profits in continuation of a suit for 
recovery of possession of land with mesne profits. Neither the 
judgment-debtor nor the decree-holder has been satisfied with the 


decision of the Subordinate Judge; the former considered the’ 
amount ‘awarded ` as excessive, while the latter deemed the amount’ 


inadequate. Consequently, both the parties have appealed, and all 


the points in controversy between them have been elaborately re- 


argued in this Court. Upon one material point, however, the parties 
have, since.the close of the arguments, wisely come to an agreement, 
, as will presently be explained, and the matters which actually require 


our decision have thereby been _ substantially reduced toa narrow 
compass. 


The subject matter of the litigation was an area of 2720 bighas” 


approximately, w which the plaintiff claimed as inclided in mouza 


Shyampur, Paharpur, within his zemindari mahal No. 218. The 


defendant claimed that the lands appertained to and had been per- 
manently settled as Mahals No. 2:9 and 45 of which ,he was the 
proprietor. 'The plaintiff was the purchaser of mahal No. 218 ata 
sale for arrears of revenue, held on the 14th Jan-ary, 1891, 
and confirmed on the rsth March, 1891. “The plaintiff instituted 
the present suit for recovery of possession and mesne profits on 
the 23rd December, 1903. The suit was decreed by the Sub- 
ordinate Judge on the 27th March, 1905. On appeal to this Court 
the decree of the Subordinate Judge was confirmed on the 2and 
May, 1908. "The defendant there upon appealed to His Majesty. 
in “Council, with thé result that the Judicial Committee, ‘held ‘on the 
2oth July, 1914, that the judgment and decree appealed from should, 
stand and that the appeal should be dismissed with costs. The judg- 
ment "of the Judicial Committee is reported in Surja Kant y. Sarat 
Chandra (i). The order i in a Connells was made on a “roth August, 

(1) (1914) 20 C, L. J. 563. - à 


August, 25. 


— 
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Civi t914. The decree-holder thereafter made the present sanan. on 
ic the r3th December, 1915 for assessment of mesne profits in execution 
s of the order of His Majesty in Council. He prayed that possession 
v. . . Of the decretal lands might be delivered to him and that mesne 
Raja Sarat Chandra. | ofits might be decreed so as to cover a period of three years before 
Mooherjer, F the institution of the suit and the period from the date of the insti- 
jeu tution of the suit to the date of delivery of possession. After a full 
enquiry, the Subordinate Judge has assessed mesne profits’ at 
. Rs, 85, 916; of this sum Rs, 41,712 represents the principal amount ` 
and Rs. 44, 204 the interest thereon. "The: period for which mesne 
G profits have been allowed extends from the 23rd December, 1899, 
that is, from ‘three years prior to the institution of the suit, to the rst 
April, 1917 when ‘possession was delivered to the decree-holder. 
This decree has been assailed before us on six grounds, namely, first, 
tMat the decree for mesne profits as made in the suit is vague and 
incapable of execution ; secondly, that the plaintiff is not entitled to. 
mesne profits for any period antecedent to the suit; thirdly, that the 
plaintiff is not entitled to mesne profits for any period subsequent 
to three years from the date of the decree made by the Subordinate 
Judge on the 23th March, 1905; fourthly, that, in any event, the 
plaintiff was not entitled to mesne profits after the 18th November, 
1916, when the défendant relinquished possession of the decretal 
lands; fifthly, that interest should not have been allowed on the 
profits at the rate of r2 per cent per annum ; and sixthly, that the 
mesne profits have been calculated on an erroneous basis and. without 
adequate enquiry. 

As regards the first ground, we are of m that the decree for 
mesne profits made in the &uit is neither indefinite nor incapable of 
execution, As pointed out by the Judicial Committee in Kali 
Krishna v. Secretary of State (1), the decree where necessary may be 
interpreted. by reference to the judgment. The decree made 
by the Subordinate Judge on the.a7th March, rg05, was in these 
terms; “that the claim for mesne profits be decreed, the amount 
of which will be ascertained in the execution department? This 
decree, it will not be. overlooked, was made when the Civil Proce- 
dure Code of 1882 was in force and was expressed in terms 
familiarly uséd at that "time. The claim was set out in the decree 
in the same terms as in the plaint and was formulated 'as follows : 
" that mesne profits forthe disputed lands described in the sche- 
dule, for three years previous to the institution of the suit and also 
for the period after the institution. ofthe suit till date of obtaining 


(n (1888) L. R. 1514, A, 186 ; I Le R. 16 Calc. 173. AA 


ww 
Raja Sashikants 
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possession, may be ascertàincd, and a decree may be; ;passed for the 
same, together with. interest on the same for each . year at the rate 


of one per cent. per month." "There is manifestly no indefiniteness 


about the claim for mesne: profits, The decision in- Wise v. Rajen- 
dur Coomar(1) which was: followed ^in Ram Manichya v. Juggun- 


naik (2) is clearly distinguishable, and no useful purpose would be 


served by an*aítempt to` test whether the decree for mesne profits 


‘made in this suit is indefinite and incapable.of execution, by refer- 
“ence to observ&tions made with regard to a decree made in another 


suit and expressed in different terms. ‘The cases mentioned as also 
the decisions in Huronath v. Indoo Bhoosun (3) ; Ram Lochun v. 
"Munsoor (4) ; Janokee v. Raj, Kristo. (5), -and ` Bunsee v... Nusuf. 
Ali (6) merely show that in executing a decree for mesne profits, 
the terms of the decree as to the period during which mesne pro- 
fits are to'be allowed must be strictly adhered to ; substantially ‘to 
‘the same effect is the decision in Mon Mohun v. Secretary, of 


‘State (7). ‘If there were any ambiguity, the presumption might well 


be made that the Court intendéd to allow-mesne profits for the pe- 
riód allowed: by law; Zrailokya v.- Jogendra (8) ; Uttamram v. 
Kishordas (9) 5 Narayan v. Sono (10). We hold accordingly that 
there is no real substance in:the first contention of the judgment- 
debtor appellant. Indeed, the- decree-holder. has argued that the 


‘decréc for mesne profits as made in the suit is so definite and speci- 


fic, that none of the questions raised by the judgment-debtor (except 


"the question of amount) is really open for discussion. We aré. not 
-prépared to accept this extreme contention. It is not ' disputed that 


the validity of an order made at one’ stage of a ‘litigation, unless 
forthwith challenged by am appropriate : proceeding in.a : superior tri- 


ý bunal, must be regarded as conclusive between the parties and can- 
“not be questioned or collaterally attacked at a later stage ; See 


Krishna- Behari v. Brajesivari (11); Mungul Persad’ v. Grija 
„Kanta (12) ; ; Ram Kirpal v. Rup. Kuar (13) j. Bani Ram.v. Nanhis 


“Mal (14)5 Hook v. Administrator-General (13) 3 Ale. Aawara 


(D) (1869) 11 W. R200. © ^ (a) (1879) 1 L. R. 5 Cale. 563. 
(3) (1866) 6 W. R. Mis. 33. ` (4) (1869) 11 W. Ri 339. 
(5) (1871) 15 W. R. 299. ' o (9) 0874) 22 W. R. 328. 


^? (7) (1890) I. La R. 17 Calc. 968. (8) (1908) L LR. 35 Calc. 1017, . 
~ 1. (9) (1899) T. L. R. 24 Bom. 149. ES » 


(19) (1899) I, L. R. 24 Bom. 345+ ; NOD (1875) L. R. ri A. 283. 
(12) (1881) L. R. 8 I. A. 123 ; lL. R. 8. Calc, y1. 


^. (13) 0883) LR. 11 IA. 37; LLR, GAl 869, 


(14) (1884) L. R. 11 I. A. 181 ; I. L. R. 7 All, 102. 
(15) (1921) E. Re 48 1A. 187 ; 33 C Le Je 405: st ^ 
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"Sethupati- v. Velusami (1). On the other hand, reference. may legiti- 


mately be màde.to the judgment in the suit. to interpret the decrec 
and to ascertain what. the Court. has. really decided ;: see Kali 
‘Krishna v. Secretary of State (2); Jagatjit v. Sarabjit (3) ; Raja 
Bhup'Indar Bahadur v. Bijat ` Bahadus (4). That such reference 
to the judgment, and if need be, . d$ the pleadings is justifiable,.is 
also.clear from. the- decisions in JKobinson v. Duleep Singh (5) ;- 
Zn re May (6), and Houstoun v. Marquis of Sligo (1). Now, when 
we examine:the ‘judgment’ of the: Subordinate Judg® in the suit, it 


becomes. manifest that the only question he determined was :the 


liability-of the ‘defendant, for mesne profits.. He did not consider 


the “Annual "income; the- periód of time and the rate of interestj-— ` 


elements.which niust be determined before the. actual amount of 
mesne profits can be. assessed. Consequently, the decree of the 
Subordinate Judge; as/interpreted by: his judgment, Jeavesr no- room 


‘fog controversy that when he directed: that ‘the claim -for mesne 


profits be decreed, the amount of which will be ascertained in the 
execution department,” he decided: nothing. beyond this that the 
defendant was liable for mesne profits and ‘that.the questions of an- 
nual income, period of time and rate of interest; which are- all essen- 
tial factors for the ascertainment of the “ amount ” were left -open 
for investigation at d later stage.- See Makund “Singh v. -Saraswati 
Bibi (8). . The first objection taken by the A pn conse- 
quently fails. ` 
D As ads the: second . ground, thie imdir jus con-- 
tendéd. that he should not be made liable. for mesne profits for any 
period antecedent: to the institution of the suit ; indeed, it has eyen 
been argued that he'should- not also be made liable for the period, of 
pendency- of. the suit in the Court of first instance. It has been 
urged that he. was a “dora fide trespasser, and in this- connection, 
reference lias been made to the decision-of this Court. dated the 17th. 
March, 1877 in'a gilit:instituted. by one Amarchand. Lahatta (at that 
time: interested. in';malal -No, 218) against the plaintiff, in the 
present litigation (who ; was then as now interested in mahals Nos. 
219 and 4s). In. that suit, the boundary line. between. the estates 
held by the. “rival claimants was determined. . The. appellant con- 
tends,that , he was in „possession of the disputed Janis by virtue of 

(1) (1920) 25 C. W. N. 581 P. C. < T $ 

(2) (1888);L.R. 15 I. Ar 1865; L Le R. 16 Cale, 175 te oh 

(3) (1891) L R. 18 1. A.-165 (176) ; IOL: R. 19 Calc. t9: 82 o es 

(4) (1900) L. R. 27 1. A..209 ; 1. L. Re 23 All, 152,4 (0, 

(5) (1878) 11 Ch. D. 798. - (6).(1883) a5 Ch; D. 231 (236). 

(7) (1885) 29 Ch. D. 445... (8) (gta) ag C. LJ. 245. — ka 
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the decision in that- suit ; ; but ^ this is. "not" quite seats for the 
evidence in the ,suit . made it abundantly clear. that he: had over 
stepped the .boundary as demarcated in the earlier litigation.. This, 
however, -is not very. material, The’ plaintiff as purchaser of the 


: estate.No. “218 at a.sale for arrears of revenue. was not concluded by.. 


the decree. in the previous. litigation, as ‚he did not derive his title, 
from the-defaulting proprietor’ but took. the estate from' the Crown 
as it. stood at the time ofits inc:ption as: a permanently settled 


estate." The investigation inthe present litigation shows that the. 
delineation.. of:the boundary in the earlier. suit was incorrect, .and. 


that, in substance, is the. basis of the :decision of the Judicial 
Committee. . The- plaintiff is consequently entitled ‘to recover. with 


~~ mesne-profits whatever tract of land ‘has-been found. to have:been 


included ; in’ fact in the estate exposed for sale by. the revenue 


authorities. . By. no.fiction of law can we hold‘ that . the appellant 


' was. lawfully. in possession under the colour of the decree in the- 
previous suit after the revenue.sale had actually taken. place, which. 
transferred the title to the purchaser with, retrospective effect from 
the.date of default whereby.the interest of the defaulting proprietor in 
the estate .was in. essence determined, as stated by: Lord. Atkinson 
in Surja Kanta v. Sarat Chandra. (1). . There-is consequently no 
analogy "between the .present. case and. the litigation -which 


culminated in the decision ofthe Judicial Committee in Banwari 
Lal v. Mahesh (2). Thatis an authority for the ` proposition that! 


where in a suit by the sons to set aside an alienation by their father 
&..conditional decree for possession on payment of portion of the 
consideration . found to -be binding -on the estate is passed, the sons 
< are not.ehtitlcd to mésne profits, as the- possession-of the alienee was 
not unlawful. To-the same efiect'is the decision of the Madras 
High Court.in Ganesha v. Amirthasami (3) ; see also BArlginatA-v. 
Narsingh (4). Nor. canthe appellant invoke the aid of the principle: 
that where. the party in possession'is riot a trespasser at-alluntil his 
- title is made void. by entry,-as where hé holds against the reversioner 
or remianderman by virtue ofa finelevied by the 'tenant for life, 
mesne prófits-can only.be-.recovered from the-: date of such entry 
Compere v. Hicks (5); Hughes v. Thomas (6). The decision in 
Peruvian Guano Co. v. Dreyfus (7) ED. was applied eR the Joul 

(1) (1914) 20 C. L. J.'563 (566). 

(2) (1918) L. R. 45 I A 284; J. L. R. 41 All. 63: - 

(3) (1918) Mad. W. N. 892; 23 Mad. L. T. 345 

(4) (1916) I. L. R..39 All, 61. 

(5) (1767) 7 T. R. a7. ^ (6) (1811) tå Bast A74. 

(7) (1892) App- Cas. 166. 
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Committee in Dakshina v. Saroda (1), also does not advance the. 
contention of:the.appellant, and.ihe same observation applies 
to Livingstone v. .Rawyards Coal Co. (2), and Palmer v. Wick (3). 
There is. further- no shadow. of an imputation of laches 
on the part of the plaintiff, as there was in the case of Juggurnath 
v. Shak Mahomed (4), where the Judicial Committee disallowed: 
mesné profits antecedent to the. suit. It has been. ingeniously 
argued; however, that the appellant.as an adverse possessor was.an 
encumbrancer, and that till he had notice, by institutfdn of this-suit, 


` thatthe purchaser at the revenue sale desired to annul his incum-: 


brance, his possession was lawful, and he could not be held liable. for 
mesne. profits. . In support of this position, the appellant has invok- 
ed the aid ofthe decisions in Rumratan v. Aswini Kumar ( 5) 
and Dursan v., Bhawani (6), which, on examination, are found to 
be clearly distinguishable and of no assistance whatever to his con- 
tention. In these cases, the person in possession was an under- 
tenure-hoider. The purchaser at the revenue sale brought.a suit 
for ejectment and mesne profits. It was ruled that for the period 
antecedent to the suit for annulment of the.incumbrance, the posses-. 
sion of the under-tenure-holder was not wrongful and that the pur- 
chaser at the revenue sale was not 'entitled to claim by way of 
damages for use and occupation any sum in excess of what actually . 
represented the rent payable by the under-tenure-holder. This: 
principle clearly cannot be applied to an adverse possessor who 
occupies the land without payment of rent to. the proprietor, as if he 
were the holder of a valid rent-free grant. If the contention ofthe 
appellant were to prevail, the result would be entirely different from 
whit happened in Ramalan v. Aswini (5), and Dursan v. BAnwa- 
ni (6) In those cases, the under-tenure-holder was made to pay to 
the purchaser at the revenue ‘sale rent for the lands.in his occupa- 
tion ; here the appellant, who was in possession without title, would 
be in a more advantageous position, and would escape all payment _ 
to the rightful owner for the period antecedent to the suit. In this 
view, itis needless to consider whether the appellant was an encum- 
brancer, as held in ‘numerous decisions which will be found reviewed 


ef La 


(1) (1893) Li R. 20 1. A. 160; L L, R. a Cale. 143. 
(a) (1880) 5 App. Cas. 25: 3) 0894) App. Cas. ss. 
(4) (1874) 14 B. L. R. 386 ; 23 W. R. 99 P.C. 

(s) (1910) 1. L. R. 37 Calc. $59 ; 11 C. Le J. 5036 EPOR 
(6) (1913) 17 C.W, N. 984. 7 f 
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in Kaltkanand' v. Biprodas (1); Isan Chundra v. Safatullah 
- (L. P. 49 of 1920 decided by Mookerjee and Panton JJ. on. the 
18th August, rgar); Prasanna v. Jnanendra (a), and Deli v. 
- Rajbans (3), or became a co-proprietor of the defaulting estate, as 
‘indicated in Kalanand v. Sarafat (4) ; Rahimuddi vy. Nalini (5) ; 
Baikuntha vè Basanta (6) ; Aftar Alt v. Brojendra (7) ; Jitendra v. 
Mokendra’ (8); ‘and Mohim v. Pyari Lal (9g) In either view, the 
essential fact remains that as occupier ‘without title and without pay- 
. mefit.of rent, the appellant was bound fo surrender possession of the 
-disputed'larids to the revenue sale purchaser when the’ sale was 
` confirmed on the^rsth March, 1891. From that date onward, he must 
- be deemed to have unlawfully kept the purchaser out of possession, 
- Consequently; he has no shadow ofa griévance wher he is called 
upon to pay mesne profits from the ‘23rd December, 1899, which 
. enables him to escape ‘reimbursement of profits for. more than eight 
"years, which in justice belonged to the purchaser but which he has 
managed to appropriate and retain. In our judgment, the second 
ground eannot be sustained on any conceivable principle either of 
law or of justice, equity, and good. conscience, and must conse- 
^ quently be overruled. ` 5 


Ás regards the third ground, the áppellant has argued that the 
decree-holder can be allowed mesne profits only up to the expiry 
of three years from the date of the decree made by the Subordinate 
Judge on the 27th March, rgos. Section arr of the Civil Proce- 
dure Code of 1882 which was in force when the decree in this suit 
was made, was in the following terms: “ When the suit is for the 

“ recovery of possession of immoveable property yielding rent or other 
profit, the-Court may provide in the decree for the payment of rent 
` or mesne profits in respect of such property from the institution of 
‘the suit ‘until the delivery of possession to the party in whose 
favour the decree is made, or until the expiration of three years 


from the date of the decree (whichever event fist - occurs). 


with interest’ thereupon at such rate as the ‘Court thinks fit.” 
The respondent contends. that the term “ decree” signifies the 
ultimate decree which alone has operative force and is capable of 
execution. This argument is supported by the decision of the 


(1) (1914) 2t C. L. J. 265. - f (2) (191 5).I. L. R. 43 Cale. 779. 


(3) (1918) Pat. C. W.N? 1344... (4) (1908) 12 C, W. N. x28. 
(5) (1909) 13 C. W. Ne 407. (6) (1915), 33 C. Le Je r51. > 


(2) (ors) 124 C. L. J- 6o. | (8) (1914) 24 C., L. J- 62, f 
(9) (1916) 2$ C. Le Jo 99. : RH 
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Patna High-Couit in Mandakumar v. Bilasram (1), which is pre- 


«cisely, in point and accords with the decision of-this Court in Zrai/o- 


kya v. Jogendra (2). In that case, the decree of the primary Court 
was,made on the 28th November, 1905, and allowed recovery of 
possession with niesne profits from the date of the decree to the date 
of recovery of possession. This decree was confirméd by the High 
Court on.appeal on the r4th May, 1907, and an appeal therefrom 


-to His Majesty in Council was dismissed by the Judicial Committee. 
.on the 7th March, 19:3. It was ruled by the Patna High Court 


that the only decree capable of execution was the Order in Council 
and that mesne profits should be’ allowed up to the expiration of 


three years from the date of such order. In support of this posi- 


tion, reliance was placed upon the decision of the Judicial Com- 
mittee in BAup Indar v. Bijat Bahadur (3) which shows that for 
the purpose of interpreting section 211 of the Code of 1882 or OQ. 
20, R. 1a of the Code of 1908, the term “ decree" in such circums- 
tances must be.taken to mean the decree made by the Privy Coun- 
cil, We may usefully recall here the lucid exposition given by Mr. 
Justice Dwarkanath Mitter in Ram Charan v. Lakki Kant (4) 
of the true effect of the disposal of an appeal upon the decree of 
the primary Court.: ‘Ifthe decree of the lower Court is reversed 
by the appellate Court, it is absolutely dead and gone ; if, on the 
other hand, it-is affirmed by the appellate Court, it is equally dead 
and gone, though in a different way, namely, by being merged: in 


the decree of the superior Court which takes its place for all intents 


and purposes ; both the decrees cannot exist simultaneously.” This 
is in accord with the view expounded by Scotland, 'C. J. in <Aruna- 
challa v Velu Dayan (5), and was subsequently adopted, by the 
majority of the' Full Bench in Muhammad Sulaiman v. Mukammad 
Yar (6) where the observations of the Judicial Committee 
in Kristo Kinkur v. Buroda Kanta (7) were explained. This 
principle has been repeatedly approved, and. illustrations- of its 
application will be found in Luchmun. v. Kishun (8) which was 
decided by a Full Bench of this Court and followed the decision of 


_the Judicial Committee in Pitts v.' Lafontaine (9); Muhammad 


(1) (1917) 3 Pat L J. 116 ; (1917) Pat. C. W. N. 377. 

(a) (1908) I. L. R. 35 Calc. 1017 (101)). 

- (3) (1900) Le R. arl. A. 203; l. L. R23 Al. igre © 5 

(4) (1871) 7 B. É. R. 704 F. B. ; 16 W. R1 F.B. - 

(5) (1870) 5 Mad. H. C. R. 215. 

(6) (1888) T. L, R. r1 All. 267. F. B. o) fore 14 M.I, " 465. 
(8) (1882) I. L. R. 8 Cale 218, (9) (1880)-6 "App: Cas. 482, 
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Sulaiman v. Muhammad Yar Khan (1), and Muhammad Sulaiman v. 
‘Fatima (2), which were decided by two Full Benches of the Allaha- 
‘bad High Court, and Rameswarv. Bhaba Sundari (3); Aghore v. 
“Mahomed (4) ; Brijalal v. Mahadeo (3) ; Gajraj v. Swami Nath (6); 
Kailash v. Girija (7), and Chandra Kant v. Lakshman (8), which 
'feview many of the earlier decisions on the subject and show that 
‘the doctrine is supported by the judgment of the Judicial Com- 
.mittee in Brij v. Tejdal (9). The decisions of the Judicial Com- 
mittee-in Batuk Nath v. Munni (10), and Abdul v. Jawahir (11), 
are clearly distinguishable, as based on a recognition of the principle 
‘that dismissal of an appeal for default is not an affirmance of the de- 
cree ; to the same class belong the decisions in Patloji v. Ganu (12) ; 


Bhola Nath v. Kanti (13); Kailash v. Girija (1); and Shvam v. 


Satinath (14). These decisions do not militate against or weaken 
the effect of the two decisions of the Judicial Committee in Kyisé 
-Kinkur v. Busoda Caunt (15), and Brij v. Tejbal (9). "The deci- 
-sions in Kartick Chandra v. Niimani (16) ; Hukum Chand v. Pirthi- 
chand (17), S. C. Juscurn x. Pisthichand (18*, Bejoy Chand Mata 
wy. Tinkari (19) do not affect the position as they are authorities only 
-for the elementary proposition that an appeal does not suspend the 
‘operation of a decree: Vendayya v. Sathiraju (20). Nor can assist- 
ance be derived from another class of cases which were pressed upon 
_our attention and which deal with a question of some nicety, namely, 
-when a deeree of the primary Court fixes a date for the perform- 
: ance of an act directed thereby, how far the dismissal of an appeal 
: preferred against that decree may be taken to extend by implication 
the period prescribed. Upon this matter, there has been some 
divergence of Judicial opinion. The case of Sarwaji v. Sakharial (21), 
‘Which followed the decision of the Judicial Committee in Bhup 


(1) (1883) 1. L. R. 11 All, 267 F- B. 


(2) (1889) 1. L. R. 11 All. 314, (3) (1909) 11 C. L. J. 81. 
“+ (4) (909) 11 C. L.J. 155. (5) (1911) 15 C. L. J. 432. 
. (6) (1916) I. L. R. 39 All 13. (7) (1912) I. L. R. 39 Calc. 925. 


- (8) (1916) 24 C. L. f. $12 j 21 C. W. N. 430. | - 
(9) (1910) L. R. 37 I. A. 70 ; L L. R. 32 All. 295 ; 11 C. L. J. 560. ; 
(10) (1914) L. R. 41 1. A. 104 ; 1. L. R. 36 All. 284 ; 19 C. L. J. 574. 
` (rr) (1914) I. L. R. 36 All. 350 P. C. ; 19 C. L. J. 626. 
(12) (1890) I. L. R. 15 Bom 370. . (13) (1897) I.-L. R. 25 Calc. 311. 
(14) (1916)-I. L. R. 44 Calc: 954 (15) (1872) 14 M. I. A. 465- 
(16) (1916) 20 C. W., N. 6865 ^ f 7 ] 
(17). (1918) 23 C. W. N. 721. (18), I. L. R, 46 Calc. 670, 
(19): (1920) 24 C. WAN. 617. . ied s 
` (20) (1911) 1. LL. R. 44 Mad. 714. 
(a1) (914) TL, R, 39 Bom. 175, 
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Indar- v. -Bijai Bahadur (1), supports the view thatthe time pres- 
'cribed by the decree of the primary Court ;is extended by implica- 
tion upon the dismissal of the appeal. To this category belong the 
‘cases of Moor Ali'v. Koni Meah (2) ; Thamal v. Abhoyessuri (3) ; 
Rup, Chand v. Shamshul Jehan (4); Daulat. v., Bhukandas (5); 
Nanchand v. Vithu (6) ; Sakhalchand v. Velchand (7) On the other 
hand, the -cases of Ramswami v. Sundara (8); Ghanshyam Lal 


v. Ram Narain (9); Bhola Nath v. Kanti. fro); Gopala «vw 


Sannasi (1); Faijuddi v. Asimuddi (12) and Zara Chand w. Brojo 
Gopal (13), maintain the opinion that the period of performance 
prescribed by the “decree of primary Court remains unaffected by the 
dismissal of the. appeal. The -balance of judicial opinion, as the 


-later authorities stand, isin favour of the view. that-when time is 


fixed by the lower Court for payment of money and the decree of 
the lower Court is confirmed on appeal, the time for’ payment runs. 
from the date of the decree of the appellate Court, though -the-latter 
decree does not expressly provide that the time for payment should 
be calculated from the date of. the appellate decree. We need not. 
for the purpose of the present case, -discuss whether the decisions 
which take the contrary view may be defended on principle. It has 


been. maintained, however, on behalf of the appellant that the 


result of the decision of the Judicial Committee in the case of 
Girischunder v. Shos bi Shikha-estwar (14), lends some support to-his : 
contention. We have carefully examinel the judgment delivered 
by Lord Hobhouse in the case meutioned, and we are of opinion 
that there is nothing in the actual decision of the Judicial Commi- . 
ttee which throws light upon the solution of the question raised 
before us. But our attention has been drawn to the subsequent - 
proceedings reported in Girish Chander v. Sasi Sekhareswar (15). It 
appears that the decree of the trial Court in the suit was 
made on the. 22nd December, 1883 and the decree of the High 
Court on appeal therefrom was made on the 28th May, 1885.-. - 
A portion .of the decretal lands was _tecovered, in execution 
in 1885; the remainder (called Nadiayar) .was not recover- _ 
ed till.189i. ' The. Subordinate Judge allowed ‘mesne profits up 
to the date of reroreiy of possession. The High Court allowed 


(1) (1900) L.'R. NE A. 209; 1 L. Re a3. “AIL 152. C 

(a) (1886) 1- L. R. 13 Cal. 13. (3) (1909) 13 C. W. N. 1060. 

(4) 1889) I. L. R. 11 All. 346. (5) (1886) I.L. R. t1:-Bom. 372, ° 
(6) (1894) 1. L. R. 19 Bom. 258. (7) (1893) I. L. R. 18 Bom. 203., 
(8) (1907) I: L. R. 31 Mad. a8. (9) 1909) LL. R. gt All. 379. 
(10) (1897) I. L. R. 25 n site (r1)-G915) 19 Mad. L. T. 137.7 
(12) (1907) 11 C. W. N. 6 (13) (1912) 17, C. L. J. 120). 

(14) (1900) L L. Re 27 Cal 95r Gas) (1905) L L. R^33 Calc, 329. 
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. 
mesne profits for three years from the date of thé decree of the trial 


Court. This does not help the contention of appellant in thé present. 


case ; as possession of some of the properties had been delivered in 
1885, it was immaterial whether in respect of those properties, the 


- period of three years was calculated from the decree of the primary 


Court or the decree of the High Court, because no mesne profits could 
be-allowed after delivery of possession. On the other hand, in respect 


of Nadiyar it would be material whether the period of three years: 


should be taken tô commence from the decree of the first Court or the 
decree of the High Court. The point, however, was not argued either 
before the High Court or before the Judicial Committee in the form 
now presented to us. Indeed, it was.assumed that there were only two 
possible alternatives, namely, that mesne profits should be allowed, 
for three -years from the date of the decree of the first Court, 
or up to date of actual delivery of possession. . The possible 
bearing of the decree made by the High Court was not considered 
and there was no judicial pronouncement upon that aspect of the 
matter. It is manifest that when the question is examined on prin- 
ciple, the only solution acceptable is that the period of three years 
should. be calculated from the date of the ultimate decree which is 
the only decree capable of and brought into execution. Assume 
thàt the primary Court dismisses the suit; the High Court confirms 


this decree ; the Judicial Com nittee reverses these concurrent deci-' 


sions and decrees the suit; clearly the time must run from the date 
of the decree of the Privy Council. Assume again that the primary 
Court decrees the suit; the High Court reverses the decision ; the 
Judicial Committee restores the decree of the trial -Court ; the time 
must. plainly- run from the date of the decree of the Privy Council 
as ruled by the Judicial Committee in Bhup Indar v.-Bijai Baha- 
dur (1). Finally, assume that the trial Court decrees the suit; the 
High Court affirms that decree and the Judicial Committee affirms 
the -decree of the High Court ; it is difficult to appreciate why the 
time should not run from the date of the decree of the Privy Coun- 
cil, as in the two previous instances. The common principle which 
governs all the cases is that the time runs from the date of the ulti- 
mate decree, which terminates the litigation and becomes, as soon 
as it is passed, the only operative decree between the parties, ‘To 
assign to the term “decree” in section-211 of the Code ‘of 1882 or 
in O. sr, R. 12 of the Code of 1908, differént significations: to suit 
different combinations of events would be . legislation and ,not 
interpretation. We do not appreciate how the appellant can, with 
(1) (1900) L. R. a7 L A. 207; L JL. R 23 All, 452.77 - * ON 4 
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semblance of justice, make a grievance of the result of this view. 
He might have, if he badso chosen, accepted the decision : of the 
primary Court and surrendered possession of the disputed lands to 
the plaintiff; he might have, indeed, so delivered possession to the 


successful claimant, : even if he decided to take the judgment ofa - 


superior tribundl on the matters in controversy. Instead of.this, he 
retained possession:‘and continued to enjoy the profits of the land, 
while, though defeated at every stage, he fought his opponent 
strenuously to the highest judicial tribunal in the ‘empire. He did 
not, after his defeat in the ultimate Court of appeal, willingly deliver 


possession to the successful litigant, for, as will -presently appear,” 


even in execution proceedings, he raised an objection as to the iden- 


tity.of the lands, which finally proved unsustainable. No.laches 


can be imputed to the decreec-holder. The order in Council was 
madeon the.ioth August, 1914. The application for delivery of 
epossession and assessment of .mesne profits was made on-the r3th 
December,  rgrs.- Notwithstanding objection in the execution 
proceedings, he obtained delivery, as to some of the lands, on the 
ist April, 1917, and as to the remainder, on the zīst August, 1918. 
There is no reason why the provisions. of the law should, in such 
circumstances, be strained in favour of the judgment-debtor so as to 
enable him to evade restitution of profits which he has appropriated. 
We hold accordingly that the view adopted by this Court in Zrai- 
lokya v. Jogendra. (1), by the Patna High Court in Nandkumar v. 
Bilas Ram (2) is well-founded on principle and places a rational 
construction upon the provisions of section 211 of the Civil Proce- 
dure Code of 1882 and O. 21, R. 12 of the Code of 1908. Tlie Subor- 
dinate Judge must consequently be taken to have correctly held that 
the period of three years should be calculated from the date of the 
order of His Majesty in Council and not from the date of the decree 
of the trial Court; this applies to all the lands, including the area 


of 21 Bighas mentioned later, The conclusion follows that the third _ 


ground LE by the appellant cannot be sustained and must-be 
overruled.. <’ 

. As ferire the fourth ground, the apalane has urged that he. 
relinquished possession to the decree-holder on the 18th November, 
1916, and should not accordingly be held liable for mesne profits 
subsequent to that date. It may be conceded that, as ruled in 4605 


v. Richardson (3) in no case can the plaintiff claim mesne profits: 


(1) (1908) L L. R. 35 Cale. 1017 (1019) 
(2) (1917) 3 Pat. L. J. 116; (1917) Pat, C. W. N. 377 
(s) (1831) 9 As and Es 849 (853). - 


4 
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for any period subsequent to am offer by the defendant to restore 
him possession; see also Js&ds Chandra v. Ainuddin(1) ; Abbas v. 
Fassikuddin (2) ; Malladi v. Brundavanam (3) and Shambhu Nath 
v. Satis Chandra (4). But the Subordinate Judge has found that 
there was no genuine offer to restore the plaintiff to possession and 
no actual withdrawal from occupation by the defendant. The con-* 
clusion of the Subordinate Judge is supported by the significant 
circumstance.that after the. amin had been directed, on the r4th 


February, 1916, to deliver possession, the defendant, on the sth 


April, 1916 raised objection that the boundary had not been correctly 
ascertained. This objection was overruled by the Subordinate Judge. 
The judgment-debtor appealed to this Court, and on the 18th July, 
1916, obtained a reversal of the order of the Subordinate Judge. 


“When the matter went back to the lower Court, the judgment-debtor 
‘took exception to the delivery of an area of twenty-one bighas, This 


objection was successful. The decree-holder thereupon appealed to 


. this Court; on the 21st August, 1918, the . order of the Subordinate 
Judge was set aside, and the decree-holder was held entitled to take 
possession of that area in execution. In these circumstances, it.does 


not seem ' probable that there was a genuine surrender on the 18th 
November, 1916. The fourth pours must thus be overruled as 
untenable. 

“As regards the fifth ground, the appellant has - contended that 
interest should not liave been allowed on mesne profits at the rate of 
12:per cent per annum. It has not been disputed that under section 
2, clause r2, Civil Procedure Code, “the expression “Mesne profits” 
means those profits which the person in wrongful possession actually 


' received or might with ‘ordinary diligence have received therefrom 


together with interest on such profits. Consequently, interest should 
ordinarily be allowed on “mesne profits, though, as pointed out by 
the Judicial Committee in Girish Chunder v. Shoshi Shikhareswar (5), 


‘inasmuch as the interest forms an intergral part of mesne profits, 


the interest is as much in the discretion of the’ Court as 
the mesne profits themselves; ZZarmanoje v. Ramprosad (6). The 
cases in the books do not seem.to disclose a uniform rule as to the 
rate of interest allowable on mesne profits. Thus, in the case of 
Girish Chunder v. Soshi Shikhareswar (5), interest was allowed at 


(1) (1901) 5 C. W. N. 720. (2) (1897) I. L. R. 14 Calc. 413. 
(3) (1911) 2 Mad. W. N. 258. (4) (1920) 25 C. W. N. 367 

(5) (1900) L. R. 271. A. 110; I. L. R. 27 Calc. 951 (969). 

(6) (1907) 6 C*L. J. 462 (22. "e eas 
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Civit. terate of 6 "per cent,'as appears from the report of thé subsequent ” 
iini procéedings in Girish Chunder v: Sasi Shekhareswar (1). Onthe other ' 

: Ay d. inte Y te a 
Raja Alias hand, interest appears to have been allowed at the rate of 12 per cent 


f . in the cases of RadAaraman: v. Surnomoyi (2), and Lachmi Narain 
Raja Sarak Chasdne. v. Mashar- Abbas (3) In. the present case, the plaintiff claimed 
Mookerjee, F. Interest on the mesne -profits’ year by year at the rate of one per 
a cent’ per month: In the written statement, the defendant charac- 
terised the claim: for ‘mesne profits as untenable and exorbi- 
" tant. The Subordinate Judge has allowed interest at the: rate 
claimed, but he has not assigned any grounds for his award. 
It cannot be disputed that whatever may be considered'as a 
fair rate of interest’ on .money- since the war, during a cónsider- 
able portion ofthe period when the mesne profits decreed in the 
present case accrued (1899-1917), six per cent per annum was 
censidered the ordinary rate of interest and was allowed on decrees 
for money made by Courts; Zfjatul/a v. Chandra Mohan (4). We 
must further bear.in mind the distinction which has. been recognised 
between the réspective - liabilities - of dona fide: and mala fide 
trespassers. Thus, although it has been held. that all trespassers, 
whether Jona fide or mala fide, axe liable for mesne profits : Byjnath v. 
Badhoo (5) and-Mugun v. Surbessur (6), the:dona fide trespasser 
may be allowed to. deduct collection charges; while no such 
concession. is. made in favour of the mala fide trespasser: Alfaf’sli 
v. Lalji Mal (1) ; Dakshina v. Saroda (8). The same distinction. has 
been recognised in other systems ; see Lefoingstone v. Ratoyards Coal 
Co. (9) ; Peruvian Guano Co. 4. Dreyfus (10) ; Glenwood Lumber Co.’ 
v. Philips (11); Green v. Biddle (12). In the present, case, the 
` appellant held occupation of a considerable tract of the disputed 
landcunder a title which was established in a contested litigation ; 
and although he subsequently 'overstepped to some extent the 
boundaries determined therein, he may well be considered a 
bona fide and not a mala fide trespasser, We are of opinion that in 
all the circumstances ef the case the interest on the mesne profits 
should be. calculated at six per cent instead of twelve per cent 
per annum. The fifth ground is accordingly allowed in part. 


(1) (190g) I. E.R. 33 Cale. 329. - ` (2) (1903) I. L. R. 30 Calc. 506. 
* (3) (1908) I. L. R. 35 Calc. 100€ (roog) ` 
s (4) (1907) I. L. R. 34 Calc. 954 ; 12 C. W. N. 285, 6 C. L. J. 255. 
(5) (1868) to W. R. 486. | . (6 (1867) 8 W. R. 479. 


(7) (1877) l, L. R. 1 All, 518. 

(8) (1893) L. R. 20 I. A. 160; 1. L. R. at Cale.” Tia, 

(9) (1880) 5 App. Cas. 25. (10) (1892) App. Cas. 166. 

(11) (1904) App. Cas. 405; (12) (1823) 8 Wheaton U. jj t. 


P 


- 


As regards the sixth grourid, numerous objections were vigorously 
urged by both sides against the method of enquiry adopted by the 
commissioner and approved by the Subordinate Judge for ascer- 
tainment of the mesne profits. Indeed, it looked probable at one 
stage of the arguménts that there was no escape from a further 
enquiry which was likely to bé‘of a protracted character. The parties, 
however, hav come to a settlement on this part of the case.. They 


have agreed that-the assessment should be made on.the following d 
‘basis : sor AR =. 
.. e. Nature of land n» Area 
. Big l Cot. Ch 
Doem 12 12 | 
B Dofasli 2353 10 : 
Soem 83 o o 
` es æ. 
24409 -3 4 


-- The parties have further agreed that 600 bighas out of this area 
‘will be assessed at four annas per bigha; the remainder will be 
assessed at twelve annas per bigha. The amount as determined. by 
the Court below -will be altered accordingly. 


i The result is that the decree made ‘by the Subordinate Judge 
"must be modified in two respects, namely, first, as "to the area and 
rates, and, secondly, as to the interest ; subject to variation in these 
‘two respects, the decree made by the Subordinate Judge will stand, 
including the order as to cost of the proceedings in the lower Court 


. and the interest on the total amount awarded. Each party will 


"pay his, own costs in this Court. A single self-contained decree will 
‘be drawn up in the two appeals after the amount due under this 
judgment shall have been calculated. , 


A, T, M. ` -Decree modified. 
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Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. oid 
Buckland. - 


JAGANNATH MARWARI AND OTHERS 
v. E 
CHANDNI BIBI AND ANOTHER.* 


Adverse possession Unregistered deed of gift, admissibility of—Hindu Laan 
Direct evidence of adoption, if necessary—Trusiet, claiming advertely-— 
Burden of proof —Erectlon of substantial building, if conclusive evidence of 
ouster of co-tenant.—Co-lenani’s possession, when adverse—Co-tenant’s right 
to possession— Evidence to show co-tenan?’s adverse possession, nature of— 
Joint owner effecting in good faith valuable tmprovements in joint Property 
—His remedy. = 

* An unregistered. deed of gift executed in 1882, of an ‘immovable property of 
value exceeding Rs. too, though could not, under section A9 ofthe Indian Regis- 
tration Act of 1877, affect any immovable ‘property comprised therein or be res ` 
cefved as evidence of any transaction affecting such property, is admissible in evi- 
dence for a collateral purpose : Lalla Gopee v. Liakut (1) and other cases. 


5 


Delivery of possession given under such deed validates under the Hindu Law ` 
then in force the intended gift. Kalídas v. Kanaiyaha Lal (2) and other cases, 

It is not necessary to produce direct 'evidence of the fact of adoption ; where 
it has taken place long since and where the adopted son has been treated as such 
by the members of the family and in public transactions, every presumption will 
be made that every circumstance hasitaken place which is necessary to account 
for such a state of things as is proves or admitted to exist: Rajendro v, Fogen- 
dro (3) and other cases. 


The burden lies upon the trustee to establish when he became faithless to the 
trust imposed upon him and asserted a hostile title in himself to the Kiban of 
the rightful owner. E 


The erection of a substantial building'on joint property by one co-owner can- 
not be regarded as conclusive evidence of ouster: Dewijendra v. Purnendu (4). 


To establish adverse possession as between -co-sharers, there must be evidence 
of an'open assertion of a hostile title by one of them to the knowledge of the 
others ; mere non-participation in the profits by one party and exclusive occupa- 
tion by the other ig not conclusive. 


If possession may either be lawful or unlawful, in the absence ‘of evidence, it 
must be assumed to be the former : Corea v, Appuhami (5). 


* Appeal from Original Decree No. 16 of 1970, against the “decree of Babu 
Bijoy Gopal Chatterjee, Subordinate Judge of Asansol, dated the 17th December, 
1919. 

(1) (1876) as W. R. 211, 

(a) (1884) L. R. t1 I. A. 218; I. L. R. tr Calc, tar. 

(3) (1871) 14 M. 1. A. 62 ; 2 B. L. R. 206 ; 35 W. R. P. C. 39. 

(4) (1910) 11 C. Le J, 189 (5) (1912) App. Cas. 230 (237). 


. 
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Every co-tenant has the right to enter into and occupy the common property 
and every part thereof, provided that in so doing he does not exclude his fellow- 
tenants or otherwise deny to them some right to which they are entitled as co- 
tenants ; and they on their part, may safely assume, until something occurs of 
which they must take notice and which indicates the contrary, that the possession 
taken and held by him is held as a co-tenant, and isin law the possession of all 
the co-tenants, and not adverse to any of them. f 


e 

- One.co-tenant may oust the others and set up an exclusive right of ownership 
in himself, and an opgn, notorious and hostile possession of this character for the 
statutory period will ripen Into title as against the co-tenants who were ousted, 
Thus, although as a general rule, the possession of one co-tenant is not deemed 
adverse to the other co-tenants, the existence of the refation of co-tenante does 
not preclude one co-tenant from establishing an adverse possession in fact as 
against the other co-tenants ; and though the co-tenant enters in tte first Instance 
without claiming adversely, his possession af:erwards may become adverse. 


.In order to render the possession. of one co-tenant adverse to the others, not 


only must the occupancy be under an exclusive claim of ownership, in denial of the | 


rights of the other co-tenants, but such occupancy must have been made known 
to the other co-tenants, either by express notice or by such open and notorious acts 
as must have brought home to the other co-teaants! knowledge of the denial of 
their rights. 


No comprehensive f.rmula can be framed to test whether;the possession of a 
co tenant in a particular case is adverse to the other co-tenants. But it has been 
stated that the evidence to show adverse possession by one co tenant must be 
much.clearer than between strangers to the title, and the hostile intent of the co- 
tenant in possession must be shown by unequivocal conduct. Acts, which might 
properly be held to show adverse possession as between strangers, do not necessarily 
have such effect as between tenants in common; acts of ownership- by one co- 
tenant may not in themselves amount to the disseizin of the other co-tenants, and 
may, indeed, be so explained as to show a consistency with the joint title, But the 
ouster of the other co-tenants, in order to render the possession adverse, need not 
be by violent or fintimidating expulsion or repulsion ; nor need notice of the ad- 
verse holding be actually brought home to the other co-tenants by personal or 
formal communication ; it is sufficient, if the contrary is not proved, that the cir- 
cumstances show that such knowledge may reasonably be presumed, The overt 
acts which constitute a definite and continuous assertion of an adverse right must 
be of an unequivocal character, clearly indicating an assertion of ownership of the 
premises to the exclusion of the right of the other co-tenants. 


A co-sharer cannot close his eyes and ears, nor by wilful inattention obtain an 
‘advantage from his lack of dil'gence. Hence it has been held sufficient that the 
acts of adverse possession are such In their character and attendant circumstances 
that a man reasonably attentive cannot but realise that an adverss right is asserted 
against him. But if no notice is given to the co-sharer, of the denial of,his right, 
the occupant must make his possession so visibly hos'ile and notorious and so 
apparently exclusive and adverse, as to justify the inference of knowledge on the 


part of the co-owner sought to be ousted, and of laches if he fails to discover and 


assert his righty .  .. Lie 


. 
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„Ifa joint owner has in.good faith effected -valuable improvements upon ‘the 
common property at his own expense, equity takes that factinto consideration 
upon a partition and in some suitable way makes'an allowance to him Hieron in’ 
addition to bis rateable share of hig p'ópetty. ' 


' Appeal by the Defendants. 


Suit for possession, - l i : 


* 


The material facts appear from the E A of Mookerjee, Ln 


` Babus Dwarka Nath Chucherbutty and Sy otis Chandra Sarkar 
for the Appellants. 


Sir Asutosh Chaudhuri, Babus Bankim Chandra Mookie and" 
Rama Prosad EUNT for the Respondents. ^" ^- 


C. A. V. 
The judgments of the Court were as follows : 


, Mookerj ee, J.—The subject matter of: the litigat‘on which has 
*resulted i in this appeal consists of two parcels of land situated in 
the town of Raniganj. The plaintiffs claim an one-fourth share of 
a leasehold interest in the land created by the Bengal Coal Com- 
pany, the admitted landlords. The contesting defendants deny the 
alleged title of the plaintiffs and claim an independent right in 
themselves ‘in the entire property, The Subordinate Judge has 
found in favour of the plaintiffs on the question of title; he has 
also held that such title was in subsistence at the date of the com- 
mencement of the suit &nd had not been extinguished by adverse 
possession on the part of the defendants. In this view, the trial Court 
has made a decree for possession upon declaration ;of title and has 
further directed partition by metes and bounds. On the present 
appeal, the decree of the Subordinate Judge has been assailed 
substantially on two grounds, namely, first, that the plaintiffs have 
failed to prove the existence at any time of the specific title set up 
by them ; and, secondly, that even if the plaintiffs had such title 
at some remote-period of time, it had been extinguished long before 
the date of the suit by adverse possession on the part of the defen- 
dants. For the determination of the questions in controversy which 
are closely connected and may ‘be conveniently discussed together, 
a brief:recital of the history of tlic dd of the "de to the 
disputed property is essential. 

On the 14th August, 1855, the Bengal Coal nes granted 
a permanent building lease in respect of two plots of land in the 
town of Raniganj, at an annual rent of Rs. 24, to one Ram Singh 
Chaudhuri, There was some controversy in the Court below upon. 


-the question, whether the two plots covered by this lease are iden- 


ee a p y 2 : 
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tear ‘wlth tlie: two patcels- now “in dispute. ^ - The ‘schedule : attached’ 
` to the léáse sets-out the boundaries of thé two plots; ` ‘but, as might! 
have-been anticipated; the Subordinate . Judge, found. it difficult. to 
identify all the-boundariés after the-lapse of.sixty years; there can; 
however, be little’ room for reasonable‘ doubt “as to the: ‘identity. ‘of 
. the Jánd.. “Kam Singh Chaudhüfi continued in ‘possessién ' upon: 
paynient of rent to the Bengil .Coal-Cò- till'1864- when “he "trans- 
férred his leaseh@ld interest to Mangalchand: Baldeodas, who ‘took’ 
a-half share, Jainarainy who tookzan- ‘one-fourth share! and- Panna-Lal, 


who ‘took 'thà- remaining ‘one-fourth ' share. These persons , 


continued. in-occupation,.üpon payment’ of:‘rent tô- the: superior: 
landlords at the.rate of Rs. 34 annually for atleast’ a! quarter of a 
; century.. :As'there is no indication' whatever : that. they- held other * 
. lands under the Bengal Coal Co. at the “same: rate, the Subordinate’ 
Judge has,’ “in ‘our opinion, correctly ‘held, el notwithstanding: the, 
difficulty i in the “identification of. boundaries, that the land now. in! 
i digpute i is, precisely: thé same land as-is’ ‘covered: by: the lease of the 
14th August, 4855 granted by the Companys. -- Susi TO ee 
i We ‘have next to consider the history of thé'shar& oft Panna ‘Lal 


“which forms! the: subject matter of ..this litigation, The- Telátioriship 
E of the | members: of: ‘his. family i ds set out in the. following” enne 





$ able : B ` g g AR 7 ^ aan De ^ po un Str y A i Is 
a be a ie e ` Panna Lal; ee XE oU" E 
i u Yt A 2 NE Es Died 1892 Ki : E i t A MEOS 
EE m 
s ‘Died ‘during life: p. m 5 (adoptoi son), PM 
"tidie. of Panna Lal - BRE a a ‘died. 12. 9: 1896... 
Widow - . 0. eee er n _, Widow,- ` > 
“i dichini Bib  :.., .,-^7i ote)’ Chandni Bibi |. ; 
ADHA sso uo 7e Pe gore de" CBIR Ree pt 
SU Me A = "s z Tode "S. i R econ 1892) 
a c Des pus RS QS QT 3 ‘PLE 2 i 


The evidence.ledves no room for doübt that Mangálchánd Baldeo-- 
pdas, Jainarain and Panna Lal were jointly in enjoyment of the 
; lease-hold property frou 1865 till 1882. . In the. latter | year, Panna 
Lal who had lost his son Surajmal.and had taken Mahadeo i in adop- 
‘tion, retired to Benares, With ,a- -view to, “make. .provision for the 
maintenance, of. his widowed daughterinday, Lachmi:Bibi, he execut- 


ed on the 25th June, 1882, a deed of gift.whereby-hé gave her a life ` 
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interest in his'share of the -disputed property; he further directed 
that hisadopted son Mahadeo would become full owner upon the 
death of Lachmi Bibi. 'The'document was not registered, though 
it transferred interest in immovable property of value excéeding Rs. 
roo The transaction took place, it will be observed, shortly before 
the -Transfer. of Property Act came into force on the first July, 1882, 


and was.consequently not affected by the operation of section 123. 


which provides that for the purpose of making a git of immovable 
property, the transfer must be effected by a registered instrument, 
signed by or on behalf of the donor and attested by at least'two wit- 
nesses. The deed of gift was, however, compulsorily registrable under 
section 17 of the Indian Registration’ Act, 1877, and, consequently 
‘could not, under section 49 aflect any immovable property comprised 
therein or be received as evidence of any transaction affecting such 


property: It was however admissible’ in evidence for a collateral 


purpose, namely, to explain.the reason why Lachmi Bibi received 


. the income as if she were a joint owner in possession of the property; 


Lalla Gopee Chand v, Liakut Hossein (x) ; Thakore v. Bamanji (2); ; 
Venkatachari v. Rangasam (3) ; Varada v. Jeevaratnammal (4). It 


: may also be added that if there had been evidence of delivery ‘of 


possession; the- intended ‘gift might have been. validated under the 
Hindu Law which was then in force : Kalidas v. Kanaiyaka Lal ( 5) 
Dharmodas v. Nistarint (6) ; Lakshimoni v i Hyananda (na Ram- 
Chandra v. Ranjit (8). The true position then was that the intetided 
gift by Panna Lal in favour of his widowed daughter-in-law Lachmi 
Bibi did not take effect in law. But the evidence makes it abundantly 
clear that the, first defendant Jagannath (the son of Mangalchand), 
who managed the property on behalf of the joint owners,regularly paid 
to Lachmi Bibi the surplus income in the one-fourth share of Pannalal. 
This continued unquestionably during tlie life time of Pannalal who 
died, as we have seen, in 1892. Itis, we think, also indisputable 
-that' as the Subordinate Judge finds, Lachmi Bibi continued to 
receive the income also during the life time of Mahadeo who might 
before his death on the 12th September, 1896 have repudiated the 
unregistered deed of gift; but there is no indication that he took 
such a step; on the other hand, he apparently acquiesced in the 


(1) (1876) 25 W.R. 211. (2) (1903) I. L. R, 27 Bom. 515. 

(3) (1909) 6 Mad. L. T. 192. pa =a 

(4) (1919) L. R. 461. A. 285; 1. Lo R. 43 Mad. 244. 
- (5) (1884) L. R. 111. A. 218; L L. Re 11 Calc. 121. 
- (6) (1887) I. La R. 14 Calc. 446, (7) (1892) I. L. R. 20 Cale, 464. 
. (8) (1899) 1. L. R. 37 Calc. 242 (249) Me aa 
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ariangement which his’ fathér had made for-the inaintenànce of his 
sister-in-law. - Ih. this ‘connéction, we may add that Jthé/Sübordinate 
Judge“had béfofe him ample materials-to justify the Concliision’“that 
Mahadéo had been duly adópted by Pannalal and. that- Ramnibás 
hadi in his turn been validly adopted -by : Mahadeo; - -As has “been 
repeatedly - -ruled, it is not necessary to produce direct “évideneé of 
the fact of adoption ; where it has taken place long ‘since ‘and where 
the adopted soe has been treated as such by the 'mernbers of the 
family and in publie transactions, every presumption’. - will bé made 
that-every circumstance has taken place’ which is necessary - to 
account fof such a state, of-things-as is proved” ‘or admitted to 
. exist’; Rajendro Nath v; Jogendrò Nath (1); Achalram v. Kasim 
Hossain (2) ; ; Rupnarain v. Gopal (3) ; "Salo s. JNuboghun (4) 5 «Hir 
JDyalv.-Roy Krishto (5) Vyas v. Vyas (6). The Sabordinaté Judge 
has furthér found that Lachmi Bibi-continüed to receive’ fróm- Jagan- 
nath one-fourth share of'the: surplus income for several years. after 
the déath of-Maliadeó, down to rgor. He has, however, held- that 
hete-is no státisfactóry proóf that thereafter -Lachmi Bibi- received 
the income; but under what- citcumstaríces, payment came to be 
‘discontinued has not been explained -by ' Jagannath, who: is the 
first defendant in this suit, We next find that disputes: Broke out 
-betweén Lachmi Bibi and -G sandni Bibi, that is’ thé widows of 
-Surajmal and Mahadeo, and the daüglitersindaw of Pannalal. 
Matters in difference were reférred to arbitration "oh thé -r4th July, 
:1966,: and -thé - arbitrators. ‘made their award on- thé- rth- June, 
` 1912. -The Substance ofthe award- -was that Chandni Bibi- and 
"Rainnibas would -pay to Lachmi -Bibi fot her life -R& 12- per month, 
„and Lachmi Bibi . would, for a. consideration ‘of Rs. “rooo., release 
whatever right-. or: Claim -she might- have to ‘the -Raniganj pre- 
tperiy:^under. the .deed. of< gift of the asth June, -1882.: This 
-award.was confirmed and-embodied in a formal memorandum, ‘which 
>was executed by all parties concerned on the 3ist March, r913, and 
“was registered on the following day.-.Thé, present suit. was then 
instituted on the 13th October, 1917, by-Chandni Bibi and Ramni- 
-bas against, the representatives of Mangalchand, ‘Baldeodas ‘and 
Jainarain, the-thrée-co-sharers of Pannalal, -- Upon the ‘question 
of title, there can, in our opinion, be no vestige of NOUS that: the 


A E OAE 
" (1) (1871) 14 M. L A. 6757 Bs L. R. 1216; 15 W. R. e.c. 39.- ee 
. (a) (1904-5) L. R. 4l. A. 113 (121) 3 1. L. R. 27 All.s$7:1. . - ng 
,0 (1999). Le R. 36 T. A. 165; I. L. R. 36 Calc. 189 ; 10 C. L, Jen E vun 
? (a) (869) 18 W.R.s$o.^— - ^ — (3) (825) a^ w. B: von, En 
^ (6) tios. p R. 24 Bom. 4756 ^ co oc ER 


433 
Civii? 
X 
=> 
jefes 
établi Hi 


Meine, Y i 


* 


THE CALCUTTA LAW JOURNAL. (Vor. XXXIV 


claim is well-founded. The only question which requires consi- 
deration is, whether the title of the. plaintiffs as joint-owners with 
the contesting defendants had been extinguished by adverse pos- 
session on their part for the statutory period before commencement 
ofthesuit. The Subordinate Judge has pronounced in favour of 
the plaintiffs, and after careful examintion of the evidence, we have 
arrived at the conclusion that.his view is correct. g 
Itis plain that Pannalal was originally a joint pwner of the dis- 
uted property along with his three co-sharers, the predecessors of 
the defendants, Even, before his retirement to Benares, he did not 
usually reside at Raniganj From 1865 to 1882 the property was 
looked after by .Baldeodas, one*.of the co-sharers, from whom 
»Pannalal regularly ; received his proportionate share of the -surplus 
income, after payment of rent to the superior landlord, the cost of 
repairs and other. incidental charges. The evidence establishes 
tlearly that there was great intimacy between Pannalal, Baldeodas, 
Mangalchand, and his son Jagannath, the first defendant, and that 
the wives of Pannalal and Mangalchand treated each other as if 
they were sisters. The management by. Baldeodas during this 
period was plainly on behalfand for the benefit of all the joint 
owners, and Pannalal must be deemed to “have been in possession. 
At the end of the period just, mentioned, Pannalal retired to Benares. 
At that time, his family consisted of his wife, his.widowed daughter-in- 
law Lachmi Bibi, and his adopted son Mahadeo. He was naturally 
anxious to make suitable provision for Lachmi Bibi, and on the 25th 
June, 1882, he executed in her favour the deed of gift under which 
she wasto take a life interest in his, share of the Raniganj property 
“and Mahadeo was to take a vested remainder. The deed was neither 
.registered nor accompanied. by delivery of possession, with the 
-consequence that it did not take effect in law. - But it has been 
proved beyond doubt, that the parties acted on the assumption that 
-a-valid: gift had ` been, made.; Pannalal, at the time of his retirement 
,to ;Benares, requested the first défendant Jagannath, the son of his 
-intimate friend ‘Mangalchand, to look after’ the property, to realise 
rent from the "tenants, to make necessary repairs, to pay rent to the 
-superior - landlord and then to'give Lachmi- Bibi her, proportionate 
-share ofthe profits. Jagannath appears to have: faithfully carried 
out the trust reposed on him and to have regularly paid to Lachmi 
Bibi her dues down to rgor. ‘Here it iay' be stated that down to 
1890, the property had stood ip the books of the landlord in the 
names of the four persons who had got themselves. substituted on 
their purchase from the original tenant. Bamsingh Chaudhuri, But 
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in 1891, Jagannath managed to have the names of Pannalal and 
Jaynarain removed from the books of the landlord. It seems 
probable that this was done in pursuance of a design to appropriate 
the entire property on a convenient opportunity. - But even if he 
did entertain such a dishonest purpose at the time, he did not 
venture to carty it into immediate execution and continued to pay 
the surplus profits to Lachmi Bibi down to rgor. The Subordinate 
Judge has heldethat the..evidence of payment during the period 
Subsequent to 1901 is not reliable. It is a matter for comment 
that the account books produced-by Jagannath for this period 
could not be scrutinised in the. trial Coürt, as they were written 
in the peculiar script used by marwari merchants. We are thus 
left with the finding of the Subordinate Judge that receipt of* 
surplus income by Lachmi Bibi has not been proved for the 
period subsequent to rgor. On these facts, the contesting defend, 
ants have argued that the title of the plaintiffs has been 
extinguished by adverse possession for the statutory period. ' We 
are of opinion that this contention is not -well-founded. The 
evidence clearly establishes that Jagannath was not only a joint 
"owner, but that he urfdertook to look after the share of Pannalal at 
his express request.’ The burden lies upon him to establish when he 
became faithless to the trust imposed upon him ahd asserted a hostile 
title in himself to the knowledge of the rightful owner. He has not 
ventured ‘upon an explanation of his conduct ; on the other hand, 
he has repudiated the title set up by the plaintiffs as altogether un- 
-founded and has falsely. denied that’ he had ever paid a propor- 
tionate share of the usufruct to Lachmi Bibi as claiming title 
through Pannalal. The two- circumstances relied upon by the 
defendants in proof of assertion of hostile title to the knowledge of 
-the rightful owner are by no means conclusive. The fact that a 
‘substantial building has been erected on one of the plots by the 
defendants is clearly not conclusive proof of ouster. As was pointed 
out in Dwijendra Narain v. Purnendu Narain (1) the erection 
of a substantial building on joint property by one co-owner cannot 


be regarded as conclusive evidence of ouster, and ‘this accords with . 


the view indicated in Anand v." Parbati (2), and Upendra v. 
„Umes (3). The fact that the surplus profits, if any, have not been 
received by Lachmi Bibi-since rgor is equally inconclusive, in 
view of principles settled beyond controversy by recent decisions of 


Q) (1910) 11 C. L. Je 189. (2) (1906) 4C. L. 1. 198. 
(3) (1910) 13 c L. J. 25> * 
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the Judicial. Committee: Corea v. Appuhami (1) ; Muttu v. Brito (2) 
Hardit y. Gurmush. (3). and. Varada. v. Jeevarathnammal (4). 
Reference may. also be made in this connection-to the observations 
of Lord Denman in Culley v. . Laylerson (5), which were “quoted 
with approval in the judgment of the Judicial ‘Committee _ in the 
case last mentioned : on : ‘ EE 
“Generally speaking, one tenant in common cannot maintain an 
ejectment against ` another tenant in common, begause the posses 
sioh of. one tenant in common is the possession of the other, .and, 
to'enablé the party complaining to maintain an ejectment, there 
“must be an ouster of the party ‘complaining. : But, where the claim- 
ant, tenant , in common, has not Been in-the participation -of' the —~ 
» rents and profits for. a considerable length of time- and other 
' circumstances concur, the Judge wil direct the Jury to take- into 
Consideration whether they will presume that there has been an 
"ouster ; as to which see the cases of Deo Dem Fisher v. Prosser (6) ; j 
Deo Dem Hollings v. Birds (1), and Dos Dem White v. Cuff (8).”. 
Among the cases in this Court, reference may be made to the 
decisions in Jogendra Nath Rai v. Baladeo, Das (9) ;- Ayenenussa 
Bibi v. Sheikh Isuf (10) ; Lokenath Singh ~. Dhakeswar Prosad 
Narayan: Singh (11); Narendra Bhusan Aoy v. Jogendra Nath 
-Roy (12); Balaram, v. Syama Charan (13). 
^ The fundamental rule is that i in order to_ establish adverse pos — 
io 


„assertion of'a hostile title by one of them to.the knowledge of the 


` others ; mere nonparticipation: in the profits: by. one party and 


.exclusive occupation by the other,is, not conclusive. Apart 
"from this, we have the important circumstance that-in this case 
the rightful - owner, the second: plaintiff Ramnibas, who, whema 
child few months old, was taken in adoption in 1892, was a’ ‘minor 
till at least 1919 ; it is thus difficult to appreciate how- the contest- 
‘ing defendants began to hold adversely to the knowledge of: the 
1 (1) (1912) App. Cas. 230. -. (32) (iġ18) App. Cas, s : 

(8) (1918).28 C. L. J. 437. - 

(4) (1919) L. R. 461. A. 385 ; 1. L. R. 43 Mad. 244. ` 

(5), (1840) 11 A. &. E. 1008 Gon. (6) (1774) 1 Comp. 211. 

D) (1809) 11 East, 49.  *N N 

~ (8) (1808) 1 Camp. 1734 - = NA TEN AANE yj SO ES 

"(9) (1907) I. LR. 35 Calc. 961 5*6 €. Le J. psc DRE axe 

c(10) (1912) 16 C. W. N. 849. ae g ee : Tet 

201) (914) 21 C. L. J. $53 ; 20 C. W- N. st. 

- (ta) (1916).20 C. W. Ne. 4258. . agi 

. (13), (1920) "33 C. L.. e 3445 234 C. W. N. 1057. 
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infant in 1901. - Indeed .before this action was brought, there 
was no attempt on fhe-part of the defendants to rely on adversé 
possession ; their pretence was that they were the rightful owners, 
and one of them, the first defendant, has pledged his, oath in sup: 
port.of that untrue allegation in the witness box in: this süit ; they 
cannot consistently urge that from: 1gor the first defendant began 
to hold adversely. to the knowledge of the ‘rightful owner.: Sée 
the: observations of Lord Macnaghten in Corea v. Appuhami (1). 
Reliance may further be placed on the judgments of Lord, Buckmas- 
ter in Handit v. Gurmukh (2), of Lord Dunedin’ in Muttu Nayagam 
y. Prio (3), and of Viscount Cave in Varada v. Jivaratnammal (4); 
which emphasise the’ principle ‘that -if, possession may. either ‘be 
lawful or-unlawful, in the absence of evidence, : it must: be assumed 
to be the former, or, in the langunge-of Wood, V. C. in Z homas v. 

_ -Thomas (5) possession is never considered adverse, if itcàn be 
referred to a lawful title. "Reference may also be made’ to the 
decision of this Court in. Zokenath v. Dhakeswar (6), where! the 
eases on the subject were reviewed and the doctrine deducib'e there- 
from formulated. Every co-tenant has the: right to -enter into: and 

. occupy the common property and every part thereof, provided that 

- in so doing he does not exclude his fellow-tenants or otherwise deny 
to them some right to which they are entitled as co-tenants ; and 

- they. on their part, may safely assume, until something occurs of 
which they must take notice and which: indicates the. contrary, that 

.the possession taken and held:by him is held as a co-tenant, and 
is in law the-possession of all the co-tenants, and not: adverse to 
Any of them. It cannot be questioned, however, that one co- 

-tenant may oust the others and set up an “exclusive right of ow ner- 


-ship in, himself ; and an open, . notorious - and hostile possession ‘of ; 


.this character for the statutory period will , ripen into title as against 
the co-tenants who were .ousted. Thus, although as a general rule, 
the possession of one co-tenant is not deemed adverse to the other 


co-tenants, the existence of the relation of co-tenants , does not pre- 


„clude one co-tenant from establishing an,adverse, possession in fact 
-as against the other co-tenants ; and though: the .co-tenant enters in 
-the first instance- without claiming adversely, . his possession | after- 
< wards may become adverse. In orderto render the, possesion. of 


~) (12) App- Cas 230 o (237). , (à. TOE a8 C E. P “437: H 
| (8) (1918) App.Cas, 895... ^ ^ RON En 
^. (4) (1919) L. R. 46.1. A. 285 ll R ás Maa, 4g o rc M 
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one'co-tenant adverse to the others, not only must the occupancy 
be under an.exclusive claim of ownership, in denial of the rights of 
the other co-tenants, but such occupancy must have -been. made 
known to the other co-tenants, either by express notice or by such 
open and notorious acts as must have brought home ‘to the other 
co-tenants knowledge of the denial of their rights. > The same prin- 
ciple is involved in -the familiar statement that to enable one of 
several co-tenants to acquire title by’ adverse possegsion as against 
the others, his possession must be of such an actual, open, noto- 
rious, exclusive, and hostile character as to amount - to an ouster of 
the other co-tenants, that is, must have been such as'to render him 
liable to an action of ejectment at the suit of the co-tenants. “NO 
fomprehensive formula can be framed.to test whether the possession 
of a.co-tenant in a particular casé is adverse to the other co-tenants. 
But it has beén stated that the evidence ‘to show adverse pos- 
session by one co-tenant must be ‘much clearer than betwéen strangers 
to the title, and the hostile intent of the co-tenant in possession must 
be shown by unequivocal conduct. - It is indisputable that acts, 


- which might properly be held to show adverse possession as 


between strangers, do not necessarily have such. effect as between 
tenants in common ; acts of ownership by one co-tenant may not in 
themselves’ amount to the disseisin of the other co-tenants,- 
and may, indeed, be so éxpldined as to show a consis- 
tency with the joint title. But the ouster of the other co-tenants, 

in orderto render the possession ádverse; need not be by violent 
or intimidating expulsion or repulsion ; nor'neéd notice -of the 
adverse holding be acfually brought home to the-other co-tenants 
by personal'or formal communication ; it is sufficient, if the: con- 
trary i$ not proved, that the circumstances show that such know- 
ledge may "reasonably. be presumed. From this point of view, it 
has been maintained that sole possession by a co-tenant becomes 
adverse to his fellow-tenants by his repudiation or disavowal- of. 


. the relatien of. co-tenancy between them; and any act or conduct 


signifying his intention ' to: hold, occupy and enjoy the premises 
exclusively and of which the tenant out of possession has:know- 
ledge or of which he has sufficient information to put him upon 
'enquiry, amounts to an ouster of the co-tenants ; ; but what is' essen- 
tial is that the overt acts which constitute & definite and continuous 
i assertion of an adverse right must be of an unequivocal character, 
clearly indicating as assertion of ownership of the premises.to the 
exclusion of the right of the other co-tenants, Tested in the light 
of these principles,‘the contention of the defendants iust be deemed 
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unsubstantial, In 1882, the first defendant undertook, at the 
request of his co-sharer Pannalal when he left for Benares, to manage 
his share of the property, and carried out his obligations for a 
period of twenty years. He has never explained why, when, and 
how he cast off his character as co-sharer-manager and asserted a 
hostile title in himself to the knowledge of the rightful owner. If he 
renounced the trust in tgor, he is met by the difficulty that the 
rightful owner atthe time was an infant who continued to bea 
minorforat least nine years thereafter. He may be pertlnently 
asked, when did his repudiation take place, when was his hostile’ 
intent manifested by süch overt and notorious acts of an unequivocal 
character, to the denial and exclusion of the right of his co-sharer, 
as could not be misunderstood by the latter? It may be conceded« 
that a co-sharer cannot close his eyes and ears, nor by wilful inatten- 
tion obtain an advantage from his lack of diligence. For this rea. 
son, it has been held sufficient that the'acts of adverse possession 
are such in their character and attendant circumstances that,a man 
reasonably attentive cannot but realise that an adverse right is asser- 
ted against him. But if no notice is given to the co-sharer, of the 
denial of his right, the occupant must make his possession so 
visibly hostilé: and notorious and so apparently exclusive and 
adverse, as to justify the inference of knowledge on the part of the 
co-owner sought to:be ousted, and of laches if he-fails.to discover 
"and assert his-rights. "Tested from the point of view thus indicated, 
the deférice of- adverse possession for the: statutory petiod to'the 
knowledge of the rightful owner cannot possibly | bé deemed to have 
been established i in this case and it has’ been rightly negatived by 
l the Subordinate Judge. a 

We may add finally, that much stress was ‘aid by "we appellants 
-on:the fact that they have built & costly structure on the parcel 
known as the marwaripati property. This, however, does not 
create any real difficulty. Thé “Subordinate Judge has not over- 
looked the equitable considerations which have been held appli- 
cable in such circumstances, as was explained in the cases of 
Upendra v. Umes (1); Narayan v. Chulhan (2), where the rule 
recognised in Leigh v. Dickeson (3), and Brickwood , v. Young (4) 
‘was applied. In such cases, if a joint owner has im good faith 
effected valuable improvements upon the common property at his 
"own expense, equity tákes that fact into consideration upon a par- 


tition and in some suitable way makes an ‘allowance to, him therefor, | 


(1) (1910) 12 C. L. J. 25. : (a) (1911) 15 C. Le J’ 376. et 
(3) (1884) 15 Q. B. D, 6o. (4) (1905) a Com. L. R.-387.. 
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in’ adtlition-to His‘reateable’ share ‘of :his property. The Subordi- 
nate Judge has^given' directiors in this -behalf which will ade- 
quately Spree. the defendants ‘when’ the - pum is - ; actually 
bffected." Eu ines nel "n usd. qu 


, The result is that the decreé made by the Subordinate Jidgo 
must be affirmed and this appeal dismissed with costs, ' 

" Buckland J. -I agree and have nothing to add. 

^. T. Me, LX TIL piel dismissed, 


{> 


. S Fefore Sir. A: vici Mookerjes Knight, iene and: ae s Jat ; 
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Way Hanan lax Wah , Validating’ Act (VI of 19015), See. 5 UI Payment 
. of debts out.of renis and profits of ‘Wakf property—Mortga jt. existence of,” 
' at the date of wakf—Valid wakf, how created—Intention to create—Stttlor 


m „ appointing, himielf. mutaallim Delivery, formal, of possession, if. mecessary— 

| Mare-ul- -mdut--Death-iliness, existence of —Question ef fact—Healtk ef 
ih , sith, ‘state of, gf thè date ‘of wak/-—Direct evidence "wot. asailable-—4 stece- 
VU dent án "subsequent conditions of" ‘ gettlor—-Statements in the report of the 

Commissioner and in the certificate given by Kabiraj, admissibility of. 
«1 Uüder section 3 (6) df the Waky. Validating’ Act, it is lawful for a person pro» 
fessigg, the -Mussalman ‘ faith to create a. wakf for the payment of bis debts out of 
the, rents and profits of.the property. ‘dedicated. ee IM n ien 
- The existence of a mortgage at the time of creation of the endowment, .does 
not ‘render. the endowment invalid under. the Mahomedan law : “Shahasadee 
Hasara v. Khaja Hossein (1). s 


s Undef Hanafi law. a valid wakt is created by. declaration of. indov: 
inent by the owner and delivery of possession _ is not essential : Doe dem Jaun 
Brebes &. Abdollah (2), Apatih of a mutwalli i is not Linn to the val Idity 


peewee Ramsan v. Zakur (3). - . S 


D 


"Appeal from Original Decree No. | 199- of 1918, against the decree of Babu 
‘Hem Kumar Neogi, $ Subordinate Judge s of Rajshahi, ‘dated the 26th , March, 1918, 


; CV (a) (1869) 12 WE R. 498 ; 4B.E. RE ALC. geo 0 7 


(2) (18:8) Fultoaig45.: Slr) s roe Pad 
(3) (1912) 18 1, C. 949 : 2 pd c bt 


Ste 
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-A mere intention to set apart property for charitable. purposes is not sufficient 
to create a valid wakf. 


Where tho settlor appoints himself asa first mutwalli, no “formal delivery of 
possession from himself to himself is necessary . even iius: to Imam Moham- 
mad, ` 


Where the declaration ofa waki is not sdei upon by the settlor and ita 
objects are not given effect to, it may be presumed that the wakf was not con 
pleted’ or the settlor had no dona fide intention to create a wakf : ` Delroos- Bennoo 
v. Nawab Ashgur (1S Zooleka v. Zynul Abedin (a). 


Gifts made by a Musgalman during mars-ul-mau? or death-illness cannot take 
effect beyond a third of the surplus of his estate, after payment of funeral expenses 
and debts unless the heirs give their consent, after the death of the. donor, to the 
T excess taking effect : Ibrahim v. Saiboo G); ; nor can such gifts take effect if 
made In favour of an heir, unless the other heirs consent’ thereto after the donor's 
death : Khajooroonessa v. Rowshun (4), and Bafatun v. Bilaity (s) ; similatly,. 
a wakf made in death-illness is valid only to the extent of a third of the net estate 


left by the deceased, unless the heirs consent : Alf Husain v. Fasal, Husain (6). 9 


A Muslim who is in mars-ul-mani or death-illness cannot make a valid dis- 
position ‘of more than one-third of his property, and if he purports to make a 
wakf in such illness, unless his heirs consent, the wakf, will affect only one-third 
of his estate ‘and will be Invalid in respect of the excess n it operates, notwithstand- 


ing that possession of the entire property dedicited has been delivered to the 
person nominated mutwalli. 


In order to establish the existence of death- Aness; there must be at lesst three 
conditions with regard to the illness which has caused death, namely, (a) proxi- 
nate danger of death; so that there is a preponderance of apprehension of death ; 
(b) there must be some degree of. subjective apprehension of death in the mind- of 


the sick person,-and (c). there must be]some  external- indicia, m such as inability to 
attend to ordinary &vocations, 


PES wt 
c D 


Whether or not a particular illness éonstitites ae Ar is primarily a 
question of fact : Ibrahim v. Saiboo (3); but it may sometimes be a mixed question 


of law and-fact, as where the question arises whether the facts found as to the- 


physical condition of the deceased at the date-of execution of the deed constitute 
the essential elements of a mars-ul-maxt as formulated by Mahomedan jurists. 


^' When direct evidence of the ‘state of health of the settlor on the date of the 
deed of wakf is not available, the evidence of antecedent and subsequent condi- 
Dons of the settlor should ae to that point of time. 


Where neither the commissioner nor the kabiraj has been examined as a wit- 
ness, the statements in the roport by the commissioner to the Court and in the 
certificat given by the kabira are not aiuielst in evidence, 


t) irre 15 B. L. R. 167. mM" 0 47 
- (a) (1904) 6 Bom. L: R. oe (1069). - : ee d 

(3) (1907) L. R. 34 Ll. A. 167 ; 1. L. R. 35 Calc. 1 ncs 6 C. L. J. 695+- 
(4) (1876) L. R. 3 1. A. 2913 I. L. R. 2 Calc. 184. - 

' (s (1903) L l, R. 30 Calc, 683. — . © 9914), If L. Ri 36 All. 431. 
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` Appeal by thé "Defendants, ` PM 
- Suit for a declaration. — . " ; "E r 
-- The material facts appear. dioi the: T of Mookégjes; ji 
Babus Dwarka Nath Chuckerbutty, Bhudar Haldar and Bankim 
Chandra Mookerjee for the Appellants, “ aaa 


B Babus Sarat Chandra Ray, -Chaudkuri, Krishna’ Kamat Maitri, 
Satyendra Nath wua and. AN Bhushan, Majumdar for the ] 
mepo ngpna iy Cie pick eE E E: 
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ce 


sie : B EIS ang tes ARN 
The judgmeni of the Court were as follows: ` l 


-., Mookerj ee, J —This.is an appeal by the first two aenda 
ina suit instituted by the plaintiffs for a declaration that a: wakf. 
executed by ‘the: late Mahomed: Elahi Buksh Sarkar on the. 315t- 
*January, 1915,: is valid, that the first" plaintiff isthe duly appointed” 
mutwalli theréof: and that-no title accrued to the seventh defendant 
under the conveyance executed in his favour by the-first six défend-. 
ants on the 11th. April, 1916. , "The defendants resisted the. claim 
upon every « conceivable ground ; the chief objections are indicated. 
in tae following. three issues : 

“6. Was Elahi Buksh Sarkar at the date of execution. of ate 
wakínama suffering. from death. illness? Was -he . physically and 
mentally. incapable of executing the wakfnama when. „it is alleged, to 
have.been exécuted.? Did Elahi: Buksh Sarkar execute the wakfnama, 
if at all, with his free consent and with that of- his. heirs ? i 

7. Did Elahi Buksh Sarkar belong to Shafi sect of Mahiainniadan? 
i so; is the alleged~wakf valid ?- 

"8. Is the. wakfnama propounded by the pains genuine and 
legally valid? ? z 

. The Subordinte Judge has found in favour óf the plaintiffs upon 
all the points in controversy and has decreed the suit. Upon. the 
present appeal, his decree has been challenged substántially on four 
grounds, namely, first. that the wakf as is indicated by. its terms was 
illusory. and inoperative in . law ; secondly, that the wakf was invalid 
because the settlor was at the time heavily involved in debts, and 


_ the properties dedicated. were under. mortgage ; thirdly, that the 


wakf was invalid, as possession of the properties dedicated was not 
transferred to the mutwalli during the life time of the: settlor ; and 


-fourthly, that the wakf in excess: of a third share was invalid, ‘as it 


was executed when-the' settlor was stiffering from marz-ul-maut or 
death-illness and without thé cotisént of his heirs. 7 a 
“As regards” the first point, it is plain that “he legality “of the 


Vou XXXIV] 7C. HIGH COURT. 


* dedication which, it is not now -contested, was in the present case 
made by a’ Hanafi Mussalman, must be tested with régard to the 
provisions of the Mussalman Wakf Validating. Act (Act VI of-1913). 


This "ct -came into force on the 7th March, 191 3, and in sections - 


s & 4 provides as follows : ES - 

ear It shall be lawful for any person ne the Mussalman ^ 
“faith to create a wakf-which in all other respects is in accordance 

with the provisiogs of Mussalman law, for the following Anon other 
purposes :— 

` (a) for the- maintenance and support . ac d: or gari of his 
family, children or descendants, and : 

(b) where the person creatifipa wakf is a Hanafi Mousse 
also for his own maintenance and support during his: life-time or for, 
the paymentof his ‘debts’ out-of the rents and profits of the 
property: dedicated : 

' Provided that the ultimate benefit is in such cases expressly of 
‘impliedly reserved for the-poor or for any other purpose recognised 
by the Mussalman law as a religious; poss: or charitable purpose of 

a permanent character. |. ` = 

’ 4. No such wakf shall be dee ned to be invalil’ ees bicai 
the benefit reserved therein for the poor or other religious, pious or 

' charitable purpose of a permanent nature is postponed: until after 
“the extinction of the family; children. or descendants of the person 
prae ‘the wakf.” - ELE : 

We-shall now analyse-the provisions of-the-wakínama; to shaw 
that they do not contravene the requirements formulated -by the 
legislature. -The preamble -recites that the settlor isa Hanafi Mus- 

salman and that he'i anxious to attain salvation, though. he also 

' realises the paramount duty of every one to provide for the mainte- 
nance and worldly expenses of his ewn selfand family, children and 
‘descendants. He according'y creates the wakf for religious pur- 
poses, for the maintenance of his own self and family, -children and 
descendants, and also to prescribe a-suitable means for the . payment 
‘of all his debts. - Then follow: detailed rules in seven paragraphs. 

‘The first paragraph lays down that the settlor shall be mutwalli 

during his life time and then describes how the office- of mutwalli 
shall be held by his descendants from generation to’ generation, or 

“in the event of extinction of his-line, by. suitable persons selected 

“by the District- Judge. The second paragraph describes the ex- 

"penses'tó be ‘met from the gross collections òf the wakf estate. The 
third paragraph provides that one eighth of the net income is to be. 
spent for specified religious . purposes, such as, prayer. in mosques, 
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instruction in religion and morals, distribution of alms, feeding of 
the poor and the. like, The fourth, paragraph proyides that , one- 

fourth of the net income is to bé annually devoted for the liquida- 
tion of a mortgage debt of Rs. 30,000. After clearance of the debt, 
the amount is to be regularly applied in the. payment of monthly 


- allowances to poor Mussalman students, The fifth paragraph pro- 


vides that one-half of the net . income isto be applfed for the: ‘pay: 
ment of. maintenance allowances to the descendants ofthe settlor in 
specified proportions ; on failure of the person or * persons to whom 
„allowances are directed, to be paid, their share of the money is to be 
applied for one or more of tHe’ religious -acts previously mentioned. 
The sixth paragraph provides that one-sixteenth of the net income 
, shall be'carried to.a reserve fund for payment of rent and. : reyenue, 
"if at any time there should be no good collection of rent from scar-. 
city of crops due to drought or inundation, The seventh paragraph 
*provides that the remaining one-sixteenth of the net income shall 
-be.received by the mutwalli as his remuneration. . This summary of 
- the leading provisions of the wakf leaves no, room for serious con- 
troversy that the dedication cannot in any sense be deemed illusory. , 
Although provision is made for the maintenance and support ofthe . 
family, children and descendants of the, settlor, the ultimate benefit 
is reserved for the poor and for other purposes recognised by the 
Muhammadan Law as religious, pious, or charitable purposes of a 
permanent character, Indeed, there is an immediate gift to charity 
joka substantial character.- We hold accordingly that tested in the 
light of the provisions of the Mussalman wakf Validating Act, no 
valid objection can be taken to the legality of the Wake, 

- As regards the second point, it is plain that under section 3b) 
of the Wakf Validating Act, it is lawful for a , person- professing the 
-Mussalman faith to create a wakf for the payment of his debts out 
of the rents and profits of thé property dedicated. This is in ac- 
"cord with the case of Luckmiput v. Amir Alum (1) which is an 
‘authority for the proposition that a Hanafi Mussalman may execute 
a valid wakf-by a deed which directs that the income ofthe pro- 
.perty dedicated should be applied, inthe first instance, for the 
payment of. his debts, and after the discharge thereof, towards 
defined religious -and charitable - -purposes, In an earlier case, 
Shahasadee Hasara. Begum v, Khaja Hossein Ali (2), it had been 
_held by Sir Barnes Peacock, C. J., that the existence of a mortgage 
at the time of creation of the eae. does not render the 

(1) (1882) 1. Le R. 9 Calc. 176. ' ' "ps Pan 


(2) (1869) 12 W. R. 498; 4 B. LR. :86 (A. C... > b 
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endowment invalid-under the Mahomedan Law. This view is sup- 
ported by texts of the highest authority. ‘Thus, in the Fatawai 
Alamgiri (text, Vol. II, p. 458, Baillie, Digest, Part I, p. 563) it‘is 
stated on the authority of the’ Fath-ul-Kadir. (text, Vol. II. p. 638) : 


“Tt is nota condition ' that the property ‘dedicated should be ^ 


free from the nights. of others (hakh-ul-ghair) as in the case of pledge 
and bailment, so that if ohe were to give a lease of his land and 
were then to make’ a wakf of it before thé expiration of the term, the 
wakf would bé binding according to its conditions, and “the contract 
of lease would not be voided, but on the expiration of the term the 
land would revert to the purposes to which it was dedicated. In 
like manner, if a man were to morigage his land, and then dedicate 
it before redeeming it, the 'wakf would ‘take effect, but the land 
‘would not be withdrawn in the ‘same way from the mortgage, and 
‘if it should remain for years in the hands of the mortgagee and then 
be redeemed, it would revert to the uses for which it was made wake, 
And if the mortgagor should die beforé ‘redemption, yet if he should 


, leave sufficient inheritance to redeem the land, it is to be redeemed 


and the wakf would take effect. But if he should’not leave enough 
for that purpose, the land may be sold and the wakf would become 
void. In the case of a lease, when either the lessor or lessee dies, 
the lease becomes void, and the Wani nb Ake takes effect ; so 
in the Fath-ul-Kadir.” 


The statement-in the Durr-ul-Mukhtar (text p. 417, tr. Brijmo- 
han Dayal, p. 358) is expressed in similar terms : | 
“ Wakf, during his (the dedicator's) death-illness, . has the same 


“effect as gift during that period, that is, itis valid to the extent of a 
third (of the dedicator’s estate) when possession is delivered. Now 


“if the wakf can take effect out of a third (of the dedicators estate) 


‘or (his) heir sanctions it, it would take effect in full, otherwise it 
‘would fail so far as it exceeds the third. If the heir sanctions it in 
part, it would be valid to that extent. Wakf created by one who 
has mortgaged his property and is in bad circurhstances as well as 
“by an ill person who i is heavily indebted is ineffectial, but not bya 
debtor who i is not ill, provided he creates it before his becoming 
‘incompetent (for dedicating his property | ‘on account of his heavy 
'débts) Ifa dedicator who is indebted ' provides for the payment 
‘of his debts out of the ‘usufruct, the wakf shall be ‘valid, but should 
‘he’ make. no such provision, the debt shall be paid out; of surplus 
‘income, after meeting the expenses of the trust” economically. If 
he dedicates the property for .the benefit’ of. a person other than 
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himself, then the income of the dedicated property shall belong.to . 
him exclusively -for whom it is dedicated—Fatawa of Ibn-i-Najeem., 

I say that Ibn-i-Najeem has said that the debt must be heavy, 
because if it is not heavy, dedication shall be valid to the extent of a 
third of- the dedicator’s estate after, payment of debts, in case the 
dedicator has got heirs, otherwise i in respect of the whole of it. tr a 


Kazi sells.the endowed property (to pay off the debts) and, then 


some money is found, another land shall be purchased instead of the 
one sold. The whole of this discussion i is to “be found in the Is'at, 
under the ‘chapter on Wakf by Sick. People. 
, In the Wahbaniah it is said : 
“Tf one dedicates mortgaged property and then redeems it is 


'Jawful If he dies leaving behind money sufficient for redemption, 


no change (in the dedication) ‘shall be necessary ; that is to say 


. if, he does not leave behind so much money, the wakf would ‘fail 


ôr (the defraying of the expenses of the trust out of) the usufruct 
will be suspended (till payment of debt). 
I say that in the Maroozat of Mufti Abu Saud it is recorded 


„that he was enquired as to whether it was valid, for a man to dedi- 


cate his property for the benefit of his descendants and thus avoid 
payment of his liabilities. His reply was that itis not valid and 
binding and that Kazis are forbidden from enforcing and register- 
ing such trusts so far as the liabilities extend. So remember 
this,” i $ 
In our opinion, there can be no room for real doubt that the wakf 
in the present case is not invalidated by reason of the circumstance 
that the property dedicated was under mortgage and that provision 
was made in the wakfnama for the discharge of the mortgage 
debt. 

As regards ‘the third point, it has been urged that the wakf must 


“be pronounced invalid, in the absence of conclusive ‘evidence to 


show that the possession ofthe properties dedicated was transferred 
to the mutwalli during the life time of the settlor. There is some diver- 


. gence of opinion among classical mussalman jurists on the question 
_ of the elements essential for the completion of a valid wakf.. Under 


Hanafilaw, a wakf is completed, (a) according to Abu Yusuf, 
by the mere declaration ; ; (Hedaya tr. Hamilton and Grady pp. 233, 
239, 240, Baillie Part I, DP. 551,591, Doyal v. Keramut (1); (b) 
according to Imam Muhammad, it is completed, only if after. the 
declaration a mutawalli is appointed and possession is delivered to 
him 3 Muthukana. vy. Tat (2) ; (c) according to Abu Hanifa,, it is 


(3) (871) 16 Wa Ri ub. (2) (1999-19) I, Le Re 34 Mad. 19. — 


à 
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completed, “except in ‘the | case “of a testa mentary “wakf, ‘only when 
a decree of the Court déclares that ‘the property is the subject of a 
wakf, but not before ; ; this is analogous to the in jure cessio of 
Romani Law and the fines of early English law ; (Hedaya tr. Hamil- 
ton and Grady p. 233; Baillie, Part I. p. 550) In Doe dem Jaen 
Bechec v. Abdoliak (1) Ryan.C. J. and Grant J. held, after refer- 
‘ence to the Muhammadan Law officers, that the exposition of Hanafi 
law by ‘Abu Ytsuf on this point should be adopted, in ‘other 
words, that a valid wakf is created- by declaration of endowment by 
the owner and delivery of possession is not essential. This deci- 
sion, so far as we have been able,to trace, "does ' not appear to have 
béen dotibted i in this Court, and was followed in Ramsan v. Zahur 


(ay asan authority for the proposition that the appointment of a, 


mutwalli i is ‘not essential to the validity. ofa wakf. It may also be 
observed that i in KAajah Hossein Ali v. Hasra Begum (3). Mr. Jus- 
tice Kemp whose opinion prevailed ' against that of Mr. Justice 
Markby and -was upheld on appeal under the Letters Patent 
Shahasadee Hasara Begum v. Khaja Hossein Ali (a ), observed 


_that decisions are primarily given according to- Abu Yusuf and next 


according t to Imam Mohammad ; and this- preference to the opi- 
nión of Abu Yusuf 1s supported by the statement in the Fatawai 
Alamgiri (text, | Vol Il, pp 454455). Reference may also be made 
to the following passage’ from the Suzzat-ul-Fatawa, p. 430: 


s Though according to Mohammed, consignment of the dedicat- 
ed property and separation of it (from the other properties of the 
wakf) are necessary to the completion of a wakf, according to Abu 


. Yusuf, the „wakf becomés absolute and binding, like emancipation, 


on the-mere declaration of the wakf, and his right therein becomes 
extinguished at once. And in the Khulasa it is laid. down that the 
jurists of Balkh decide according: to the rule laid down by Abu 
Yusuf, and Sadr ush-Shahid has stated that the fatwa is according 
to him ; and in the Fath ul Kadir it is mentioned that Abu Yusuf's 
opinion is the accepted doctrine ; and in the Munnieh it is stated 
that the fatwa is with Abu Yusuf, and this is the rule accepted by 
the jurists of Balkh. But the Bokharites have adopted Mohammed’s 
opinion. And in the Shar-i-Vikayah.and the commentary of Mulla 
Khusru (the Durrar-ul-Akham) it is. laid down that the Fatwa is 
‘with Abu Yusuf. In some places, ` it is mentioned in the Khanieh 


(Fatawai Kazi Khan) that the fatwa is with Mohammed. But in the ` 


" 


() (1838) Fulton 345. l (a) (1913) 181. C. 340. . 
(3) (1869) 12"W, R, 344 (4) (869) ts W, R. 498. ^ 
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Muhit it is laid down that the universality of our jurists have 
adopted the rule laid down by Abu Yusuf—and this is correct.” 
Tn a recent case in the Allahabad High Court, however, (Mukam- eU 
mad Asizuddin v. Legal Remethbrancer (v) where the decision in Doe - 
dem Jaun Beebee v. Abdollah (2), was not brought to the notice of 
the Court, preference was .given to the opinign of Imam- - 
Mohammad. : We do not see sufficient reason to depart from the. 
rule which was enunciated more than eighty years ago by the 
Supreme Court and is not shown to have been ever successfully - 
challenged. We notice that the question “was raised but not 
actually decided in. Banudi v. Narsing rao (3). inasmuch as, in the 
circumstance of that’ case, there was "neither declaration of wakf nor . 
delivery of possession ; a mere intention to set, apart property for. 
charitable purposes was clearly. not sufficient to create a. valid wakf : . 
Mulla.v. Subramania (4) In the presént case, there is a further difü- 
culty i in the path of the appellants. Here the settlor had appointed 
himself as the first mutwalli, : and in such a contingency, no formal 
delivery of possession from: himself to himself would be necessary 
even accordingly to. Imam Mohammad : Abdul v. Bat Simbabai (5). 
We must further remember that the wakfnama was executed on the ` 
31st January, 1915, and the settlor, died on the. I sth April 191 5. 
It can hardly be expected: that during this short period, there 
could be many transactions indicative of transmutation of, posses- . 
sion. But such evidence as there is on the record points to the 
conclusion that, after the execution of the wakfnama, the settlor held 
the dedicated property, not as owner but as mutwalli. The direct 
oral evidence on the point is corroborated by the collection papers, - 
the counterfoils -of rent receipts, . the plaints in' rent suits and the 
power ofattorney which have been produced to show that ‘after the 
date of the wakfnama Elahi Buksh held and managed the endowed 
property in the character of mutwalli. There is consequently no 
room for the application of the principle which has sometimes been: 
recognised, namely, that where the declaration of a wakf is not acted 
upon by the settlor arid its objects are not given effect to, it may be 
presumed that the wakf was not completed or that the settlor had 
no bana fide intentiori to create a wakf; Delroos Banoo v. Nawab 
Ashgur Ally (6); Zooleka v. Zynul Abedin (7). We hold accord- 


“ingly that delivery of possession was not a pre-requisite to the 


(1) (1893) I. L. R15 All. gaze 0. (2) (838) Fulton 345., i 
(3) (1906) I, L. R. 31 Bom..250. (4) (1916) 34 M. L, J. 431. 
(5) (1911) 14 Bom. L. R. 295- (6) (1875) 15 B. b R. 167., 


(7) (1904) 6 Bom. L. R. 1058 (1066). ii 
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validity of the wakf in the present case, and that even if transmutation. 


of possession was necessary, no formal delivery was essential, as the 
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quently fails, - 

“As regards the fourth point, it has been urged that the wakf was 
invalid to the extent ofa two-thirds Share inasmuch as it was 
executed by the settlor in death-illness without the consent of the 
future heirs. The Subordinate Judge negatived this contention as, 
in his opinion, the evidence did not establish that the settlor was 
in death-illness at the time of execution of the deed of wakf. Before 
we refer to the evidence on the ‘point; the requisites ‘of the 
Mahommadan law on the-subject may be usefully recalled here. 


It is well-settled that gifts made by a‘ Mussalman during marz-ul- e 


maut or death-illness “cannot take effect beyond a third of the 


surplus of his estate, after’ payment of funeral expenses and debts, 


unless the heirs give their consent, after the death of the donor, 
to the excess taking effect: Ibrahim -v. Saiboo (1); nor can such 
gifts take effect if made in: favour of an heir, ' unless the other heirs 
consent thereto after the donor's death : XAajoorvonessa v. Rowshan 
(2) ; Bafatun v. Bilaiti (3). Similarly, a wakf made in death-illness 
is valid only to the extent ofa third of the net estate left by the 
deceased,- unless the heirs consent: Baillie, Part I. p. 607, Part IT. 
p. 212; Al Husain v. Fazal Husain (4) The substance of the 
matter is that'a Muslim who is: in marz-ul-maut or death-illness can- 
not make a valid disposition of more than- one-third of his property, ' 
and if he purports to make a wakf in such illness, unless His heirs 
assent, the wakf will affect only one-third of his estate and: will be 


invalid in respect of the excess ;.’and it is important to add that this ` 


principle operates, - notwithstanding that possession ‘of the entire 


property dedicated has been delivered to’ the person nominated 
mutwalli In order to establish the existence ‘of death-illness, there' 


must be at least three conditions with regard to the illness which 
has caused ‘death, namely,'(a) proximate danger of death, so that 


there is a preponderance of apprehension of death ; (b) there must. 


be some degree of subjective apprehension of death in the mind of 
the sick person ; and (c) there must be some external indicia, such 
as indbility to attend to ordinary avocations Whether or nota 
particular illness.constitutes marzul-maut i is primarily a «question of 


U) (1907) I. L. R. as Calc. 1 G2); L. R. sat. A. 167,6 C, L J. 695 
(2) (1876) L. R. 3 I. A. 291; CLR a Cales 184. 
(3) (1903) 1. L. R. 30 Calc. 685. 
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fact, ‘as. stated. by Lord Robertson in Jórahim v. Saiboo (1) , but it 
may sometimes: be a mixed question of law an^ “rct, for instance, . 
where the question arises. whether.the facts found as to the physical 
condition of the deceased at the date of execution of the deed cons-. 
titute; the essential elements of a’ marz-ul-maut as formulated. by 
Mahomedan jurists.. The leading authorities in this Court which: 
support these propositions are the cases of Hassarat Bibi v. Golam 
Jafar (2), and Fatima Bibee v. Ahmad Baksh (3), wpich was affirmed 
by the Judicial Committee in, Fatima v. Ahmad (4). In the case last 
mentioned, the three elements emphasised were (1) illness (2). expec- 
tation of a fatal issue, and. (3) certain. physical incapacities which 
indicate; the degree of the illness. The second condition, it was point- 
ed out, cannot be presumed to exist from the existence of the first, 
while the incapacities indicated in the third condition. (with perhaps 
the single exception of the case where a min cannot stand up to say. 
fiis prayers) are more or less of an empirical character, based upon 
an imperfectly developed science of diagnosis and cannot possibly. 
serve as infallible signs of deathtillness. ; The importance of the, 
subjective element was emphasised in the course of axgument and, 
will, be found developed in the texts set out.by Mahomed Yusuf in, 
his Tagore Law. Lectures on Marriage, Dower and Divorce, Vol. 
III, paras 2919-2924, 2945-2947. This view, however, is repudiated, 
by Sir Abdur Rahim, in his Tagore Law Lectures on Mahomedah 
Jurisprudence (p. 255) where referens is made to Kulsom, v. 
Golam (5). A view similar to that adopted in this Court has been. 
taken in the. Bombay High Court in the , cases of Sarabat v.. 
Ratiabai (6) and Rashid v. Sherbanoo (7) ; by the. Allahabad High, 
Court in the cases of Zaddi v. Bibbun (8); Muhammad Gulshere 
v. Mariam Begam(9); Mashud Hasan v. Anwar- Husain ,(10); 
Sayeed: v. Ismail (1x1) ; Nasar v. Rafee (12) ; Khurshed v. Faiyaz(13) 5 
Sheikh Mohammad v, Khadeja (14) ; Wasir Jan v. Altaf Ali (15),5. 
Fazl Ahammad v. Rahim Bibi (16); and by the Patna High Court in, 
Faslur Rahman v. Muhammad Umar (17). i also Durrul Mukhtar 


1 
| D 


(1) (1907 Li, R. 34 4. A. i67 I. L. R. 35 Calc. 1. 


(a) (1898) 3 C. W. N. d + (8) (1903) L L. R. 31 Calc. sig: 
(ay esa i. R. 35 R A. 67; h LR. 35'Cale 271; 7C L. J. 122. g 
(5) (1905) 10 C. W. N. 449. |. 6) (1905) T. L. R. 30 Bom. 537. . 
(7) (1507) 1. L^ R. 3 ve 264. , (8) 0874 6 All. H. C. R. 159. 

' (9) (1881) E. L. R. 3 All. 731... ^. Q0) (1909) 6 All. L. J. R. $03. - 


(11) (1910) 7 A. L. J. R. nun L. R. $3 All. 233. 
(12) (1911) 8 A. L. J. R. t1 

(13) (1914) I. L. R. 36 Al. i5 1i2À, LJ. R 

(14) (1914) 12 A. L. J. R. 132. (15) Gap L R. 9 All. ‘357+ 
Q6) (1917) L L. Re 40 All. 238, 
17) 0917) 3 Pat. L. W. 333. 
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fr. Dayalp. 411. Hedaya tr. Hamilton and Grady p. 685 and 
‘Baillie Part I pp. 551- -552). We have. now to consider,. whether the’ 
evidence shows that, in the words of Lord Robertson in Z2raAim v. 
‘Saiboo (1), the wakf was made “ under the pressure of the ‘sense of 
imminence of death.” The deed of wakf, as we have seen, was 
executed on the 31st January, 1915, and was registered on the fol- 
Jowing day. The defendants rely chiefly upon documentary evidence 
to‘show:that from the beginning of November, 1914,to the middle 
of January, 1915, Elahi Bux was ill and that he was laid up again 
in the second week of March, 1915. The defendants have also ad- 
duced oral evidence to show that Elahi Bux was ill continuously" 
from November, 1914, to April, t915 when his death took place. 
‘The Subordinate Judge has carefully analysed the oral evidence ande 
: has come to the conclusion that the persons who have come forward 
‘to depose in favour of the defendants cannot be regarded as wit 
nesses of truth. After examination of this evidence in detail, we 
see no reason to doubt that the Subordinate Judge, correctly esti- 
mated its value, specially as the witnesses, almost .without excep- 
tion, are not free from bias. As regards the documentary evidence, 
it appears that in a suit instituted by Elahi Bux against one Atar- 
addin Mandal and others for arrears of rent, the defendants cited 
him as a witness. The result was that on the 3rd November, 1914, 
Elahi Bux applied for time to give his evidence, and four days. later, 
he prayed that as he was an old man of 77, bedridden with fever 


for a week, he might be examined on commission, This was sup- ` 


ported by an affidavit from kabiraj Sris Chandra Sen who certified 
that he was suffering from chronic intermittent fever ; this kabiraj 
has been examined asa witness in this case, An order was made 
for the issue of a commission, but a postponement was. obtained, as 
the pleader was unwell on the date fixed (7th March, 1915). There- 
upon the commissioner went to examine Elahi Bux on the r4th 
March, 1915, but he was asked to postpone the examination, as the 
illness had increased and the patient had very little hope of surviv- 
ing. This was supported by a certificate from kabiraj Satis Chandra 
Sen stating that Elahi Bux was confined to bed from fever, piles and 
pain, that he was unable to speak and that there was danger of death 
if he gave his deposition. Neither the commissioner nor the kabiraj 
has been examine! us a witness, and the statements in the report by 
the commissioner to the Court and in the certificate given by the 
kabiraj are not admissible in evidence. But, the statements, even 
if admitted, donot show the condition: of Elahi Bux on the ps 
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Civite ‘January, 1915; when the wakfnama was executéd. ,The Subordinate 
1921. Judge has further,observed that Elahi Bux was perhaps reluctant to 


Bibi Jinjira Khatun give evidence and, that the allegations as to the state of his health-were 
not improbably exaggerated. This finds some support in the evidence 
aaa adduced by the plaintiffs, which relates toa point of time much 
Mookerjee, F nearer to the date of execution of the wakfnama-than the evidence.of 
= the incidents mentioned by the witnesses of the defendants. The evi- 
dence led by the plaintiffs shows that in January rgrs5 Elahi'Bux 
went to the house of his father-in law at Rajarampore, which involv- 
eda journey by bullock cart over 12 to 14 miles of road. One of 
“ these journeys was shortly before, while the other was shortly after, 
the 31st January, 1915. On his return journey, he lost a silver: ^ 
*- betel-pot and on the 6th February, 1915, he' lodged information 
at the police station," He had also an altercation on the way with 
.Kadir Bux, a witnessin this case, who laid an information with 
'thefpolice against Elahi Bux and’ his peon on'the arst January, 
1915. There can thus be no doubt on the oral evidence, supported 
by reliable documentary evidence, that between the 21st January ard 
the 6th February, 1915, the state of health of Elahi Bux was snch 
that he was able to go from village to village to see his friends and 
relations, to arbitrate in the settlement of disputes of other people. 
and to follow the-ordinary avocations of life. In cases of this 
character, when direct ‘evidence of the state’ of héalth of the settlor 
on the date of tlie deed is not available, the evidence ‘of antecedent 
“and subsequent conditions of the ‘settlor should converge to that 
point of time ; this test is well-satisfied in the present case. Even if 
itbe assumed- that Elahi Bux was ill in November and December, 
“1914, and in the first week of January, 1915, and further that he 
was ill again from the middle of March till his death in the middle 
of April, the validity of the wakfnaina executed on the 31st January, 
1915, cannot be successfully impeached on the ground of mafz-ul- 
“maut, when there-is positive evidence to show that from the middle 
of January “to the middle of February, 1915,-which includes the date 
of execution of thé deed, he was in a fairly good state of health. ' In 
such circumstances, it cannot be urged that! the wakfnama was 
executed under the pressure of the sense of imminence of death. 
We hold accordingly that the ‘conclusion of the Stibordinate Judge 

. on this part of the case cannot be successfully challenged. © 
< The result is that the decree of the Subordinate Jadge is 

affirmed and this appeal dismissed with costs, i 
Buckland- J.—I agree and have nothing to add. ko 
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‘General grant-—Duration-—Probste and Administration Act (V of. 1881), Secs. 


50, 76, 82, 91 ud gment | in rem-- Several executors Powers, L4 can be exe- 
outed by some, 


A general grant made in terms of section 76 of the Probate and “Adminietration 
Act is operative under section 82 until the “probate shall” have ‘been recalled or 
tevoked on one or other of the grounds enumerated in section 50 in'an appropriate 


proceeding instituted before a Court sc id to: exercise jurisdiction in that 
behalf, "E ! ] 


re fh i t dw 

U, Where a judgment operates as a julgment' in remi as the! decision of pro- 
bate Court does under section 41 of the Indian Evidence Act) it isnot subject to 
collateral attack ; while it remains in force, it is conclusive not, only on -the 


persons who are parties to the judgment but upon ali persons and all Courts. 


Where there are several execu.ors, the powers. of all may, in the absence of 


z any direction to the contrary in the will, be exercised by any of them ” who has 


proved the IE Satya Prashad ve Motilal Y » 
e Appeal by the Plaintiffs, 

Suit, for contribution... i shee 

? The material facts appear from the judgment. | - “gk 3d 


^" Babus Mohend/a Nath Ray, Preo Sankar’ Majumdar, Phanindra 
“Lal Maitra and’ Rama Prosad Mookerjce for the Appellants. ` ' 


n Babus, Dwarka Nath Chuckerbutty, Rama Kanta Bhattacharyya 
‘Krishna Kamal, Maitra and Jatindra Nath Lahiri for, the Res- 
pondents. 


Mt se. at LES 


: C. A. V. 
] ` The judgment of the Court was delivered by ` 


2 — Mookerjee J:—This is an appeal by the plaintiffs i in a suit for 
„contribution, which has been instituted by them as executors to the 
estate of the late Raja Jogendranath Ray of Natore. The case for 
the plaintiffs is that on the rgth,September, 1916, they satisfied a 
_mortgage, decree, which was operative against the estate of their tes- 
_tator as, also the properties of the defendants., They, consequently 
pray for. recovery. of specified sums by way of contribution from 
\ 

*Appeal from Original Decree No.’ 268 of 1920, against the deciée of Babu 

Satis Chandra Basu; Subordinate Judge of’ mine dated the'atát Angist, 1920, 
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different sets of defendants, The defendants repudiate the validity 
of the claim and also conténd that the plaintiffs are incompetent to 
maintain the action. The Subordinate Judge has dismissed the 
suit on the preliminary point ott two grounds, namely, first, that 
before the institution of the suit, the executorship of the plaintiffs 
must be deemed. to have terminated. when the hejrataw of the 
deceased testator attáined majority ; and, secondly, that even if the 
execitorship has’ ‘not terminated, the plaintiffs, whe are three out of 


‘four surviving executors, are not competent to maintain the action, 


as the will contemplated that at least six executors should take joint 
‘action, On the present appeal, the plaintiffs have. controverted the 


‘view adopted by the Subordinate Judge on the question of the com- 


spetency,,of the suit We shall examine the two points raised by 
the appellants in the order stated above. 
tar As, regards the first. point, it is not disputed that Raja Jogendra- 
math: Ray made a testamentary disposition of*his properties on the 
*txth May, 19600, that after his death the will was duly proved on: the 
and April, 1952,'and that on the' 23rd’ June, 1902, the District Judge 
'granted- probate to seven persons (named as executors therein) in 
tHe’ forni prescribed by section 76, of the Probate! and Administration 
Act. This grant is not in express terms limited in duration, and, 
attracts the operation of section 82, which provides that after the 
grant of probate, no other than the persen to whom the same shall 
have been granted, shall have power to sue or prosecute any suit or 
otherwise act as representative of the deceased throughout the pro- 
vince in. which ‘the same may have been granted, until such probate 
shall have been recalled or revoked. The plaintiffs contend that 
inasmuch as ‘the ` probate has admittedly beeh neither recalled 
“nor revoked, no ‘question cari arise as to their competence to ins- 
titute the present suit The defendants urge that as under 
“section 3 of the Probate and Administration Act the term 
“prowate” means the ‘copy of a will certified under the seal of a 
“Court of conipetent jurisdiction with a grant of administration to the 
“estate of'the testator, the scope of the grant should be interpreted 
in the light of the provisions of the will, and, further, that if this 
rule of construction be applied, it will be found that the grant ‘has 


“ceased to be operative, because the clear intention of the testator, to 
. be gathered from his will, was that'the executors: should cease to 
"hold office on'the attainment of majority by the heir-at-law. This 
argument plainly. raises two distinct questions, namely, first, is it 


. ppen to a Court, other than the Court which granted, the probate, 
to investigate whether à grant expressed in general .terms and not 
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explicitly limited in duration, has expired .by, reason of the provisions. 
of the will, and, secondly, if such collateral attack is permissible in a. 
Court other than the Court of probate, had the grant in the present- 
case ceased to be operative before the commencement of this litiga-. 
tion ? ., As regards the first of these points, the plaintiffs have main- 
tained that where a grant is not expressly limited in duration but is. 
formulated in general terms, the Court of probate and that Court 
alone is competent to determine whether it has ceased to'be opera. 
tive, in other words;.whether occasion has arisen to recall or revoke 
the grant, In. support of this proposition, reference:has been made: 


* to sections 50 and 82 of ‘the Probate and Administration:Act. Sec-: 


tion 50 provides that a grant of pfobate may be, revoked orannulled. 
for.just cause which is defined to include amongst others the contin, 
gency that the grant has become useless and inoperative through cir-, 
cumstances. The argument in, substance is that a general-grant made, 


in terms of section 76 is operative under section 82 until the: pro? ' 
bate shall have been recalled or revoked for the reason, amongst. ' 


others, specified in section 50 that the grant has become:useless and. 
inoperative through circumstances, In our opinion, this contention, 
is well-founded. This view receives support from the principles. 
which underlie the decisions in Surendra Nath v. Amrita. Lal (1). 
and Chandra Kumar v Prasanna Kumar (a). In the former case, 
it was ruled that the phraseology of the fourth clause of section 50 

is sufficiently general ‘to make it applicable to. cases where the cir-. 
cumstances contemplated have happened since: the date of the grant. - 
In the latter case, it was ruled, on the authority of the de vislon: 

of the Judicial Committee in Bombay Burmah: Trading Co. v.; 
Smith (3), that so long -as the person: entitled to the estate, has not! 

taken it out of the possession.of the executors, they are. entitled to 

continue in, occupation of the estate. The principle need not, 
be affirmed in an unqualified form that "once an executor: 


always an executor”; it is ,sufficient to hold that a general grant ı 


must be deemed to continue in force until. the probate or: 
letters of administration shall have: been recalled or revokediby the, 
Court of probate on one or other of the grounds enumerated in sec- 
tion 5o. We are not now called upon to consider ` whether an order 
for revocation is necessary, when a grant has been, in express terms, 
limited in duration, and the time specified has elapsed. . But we ob- 
serve that even upon that question, there has been" "divergence of 
judicial opinion in other BIS of law. Thus i in Oftey v. Best (4) 5 3 


(1) (1919) 23 C. W. N. 763. , (2) lugar) 33 CL Je t. l 
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Frehe ve Thomas (1); Slater v. May (2) ; In re Metcalfe (3). and 


Howell v. Metcalfe (4), it appears to-have been assumed that no re- - 


vocation was ‘necessary,’ where the grant, on the face thereof, was 


limited in duration and the prescribed period had elapsed. Re-: 


ference’ may -also be made to the judgment: of Sir John Nicholl in. 
the' case of Jn the goods of Cassidy (5), .where, as Judge of. the Pre- 
rogative Court, he did not revoke a grant of administration with will. 
anrtexed. to an attorney of the executor who was" abroad, but pro-- 
nounced it to have ceased and expired on application of the execu- 
tor for probate-and on affidavit. that'no suits were pending. It was 


further: directed that future grants durante absentia: should be ex- ` 


pressly: limited until the executor of party entitled to administration 


.$hoüld duly apply for and obtain a grant; see also Wedd v. Kir- 


by (6); Re Rendall (7) ; Hewson v. Shelley (8); Rainbow v. Kit- 
toe (9) ; Suwerkrop v: Day (10). On the other hand, in Pipon v. 
Wallis (11) ;'Zn the goods of Phillips (12) and Jn the goods of New 
ton (13) the view was favoured’that even in'such cases, a formal 
order of revocation is- necessary. Substantially to: the same effect 
is. the decision of Lord Eldon and’ Sir William Grant, M. R. in 
Rainsford v. Taynton (14). A similar view has been adopted in the 
United States as appears from the decision in Morgan v. Dodge (1 5). 
But whatever room for difference of opinion there may be elsewhere 
in cases of grants expressly limited in duration or made for ‘a speci- 
fic purpose, it is fairly clear that under ‘our statutory provisions a 
grant made in general terms must. be deemed to continue in opeta- 
tion till revoked ot recalled in an appropriate: proceeding ' instituted ' 
before ‘a’ Court competent to exercise jurisdiction in that behalf. 
This conclusion is in harmohy with the elementary rule that where a 
judgment‘operates as a judgment in'rem (as the decision of a pro- 


bate Court does under'séction.4x of the Indian Evidence Act) it is ' 


not subject to collateral attack ; while it remains in force, -it is con- 
clusive not only onthe persoris who are partiés to the judgment but 


‘upon all persons and: all Courts. This view renders unnecessary an 


examination ‘of the second point, nemeli gatum that the grant 


(1) (1792) 1 Salk. 394 1 Ld, Raym. 667. 
(a) (1705) 1 Salk: 41, 2 Ld. Raym. 1071, 


(3) (1822) 1 Add. 343. ` DT (4) (1324) 2 Add. 348. 
(5) (1832) 4 Hagg. 360. ‘+ (6): (1857) 7 DeG. M. and G. 376. ' 
, (0901) Ch. 230... , (8) (1914) 2 Che 13 (43) 
; (9) (1916) 1 Ch. 316. (10) (1838) 8 A. and E. 624. , tabe 
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ean be collaterally attacked in the present” suit, did it in law expire 
on:the attainment of majority by the. heiratlaw ? It is manifest; 
however, that the construction of the will'as propounded by the 
defendants cannot be supported.. The third clause of the will does 
not lay down that:the executorship would terminate ‘on the attain- 
thenit-of majority by the grandson of the testator. It is clear, even 
en the terms of- that. clause taken: by itself, that the execuforship 
might continue after the heir-atlaw should have attained’ majority. 
But the other clauses of the will leave no room for doubt on this 
point ; reference may be made specially to the provisions of clauses 
9 and ro which deal with the expenses of maintenance and educa 
tion of the grandson, or in the, event of his death, of the adopted 
son, and also the expenses of maintenance and marriage of the 
grand-daughters and their sons and grandsons. We are of opt- 
nion that thé- testator did not intend ‘that the executors should 
cease to hold office immediately on the attainment of majority by 
his grandson. From both these, standpoints, we must hold accord- 
ingly that the authority of the executors had not lapsed before the 
commencement of this litigation. 

As regards the second question, the Subordinate Judge has held 
‘that in. view of the direction in the will that there should be at least six 
executors acting at the same time, three executors connot maintain 
this suit. We have examined the provisions of the will and we are 
unable to uphold: the view taken by the Subordinate Judge. We 
are fortified in our opinion as we find that this very will was so 
interpreted by‘Holmwood' and Imam JJ. in another case which 
cáme up to this Court, when they ruled that three executors out of 
the four who had obtained probate weie competent to carry on 
proceedings i in éxecütion of a rent decree. In our "judgment, the 
will affords no clear indication that the testator intended to 
supersede the rule enunciated in section 92°of the Probate ‘and 
Adiministration Act, namely, that when there are several executors, 
the powers of all may, in the absence of any.-direction to the 
contrary in the. will, be exercised by. any of them who has 
proved the will ; Satya Prashad v. Motilal (1) In the case before us, 
probate was granted to seven executors ; three of them "have died 
and their places have not been filled up ji three othérs have 
insfituted ‘this suit, and the ‘remaining-executor who refused to join 
as a plaintiff has béen included i in the category of defendants. We 
are not prepared to say that the ` provisions of the will, invalidate á 
suit so framed. 
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- The result is "that this appeal is allowed, the decree of the 
Subordinate Judge set aside and the case remanded to him for 
retrial on the merits. The plaintiffs are entitled to their costs in 
this Court. - The costs in the Court below will be in the discretion 
of -the Subordinate Judge. As the suit has been dismissed ona 
preliminary ground, we direct, under section 13 of the Court-Fees 
Act, that the court-fees ines 'on the Wetonan of appeal be 
refunded to the appellanta, 


A, T, M. | ~ rus allowed. 


E sir Nalini «i Ranjan Chatterjea, Knight, Judge, and Mr. 
Justice Pearson. 
PROFULLA CHANDRA GHOSE AND ANOTHER 
v. 
-BABURAM MANDAL AND oTHERs.* 


Possession, suit for—Limitation—Dispossession by landlerd—Bengal Tenancy 
Act (VHI of 1585), section 148 A, schedule ITT, Art. 3—Arrears of rent, re- 
! ‘covery df: 
^ Article: 3, schedule III of the Bengal Tenancy Act is applicable, whero the dis- 
possession is effected by the tenants settled upon the land by co-sharer landlords 
with the help of their nalb : Raja Peary Mohan v. Arunoday (1). 


- "A suit under section 148 A of the Bengal Tenancy Act should be to recover the 
whole of the arrears due and not the entire rent payable for the holding : Brekma- 
wand v. Hem (2) followed. Rai Baikantha Nath v. Ramapati (a) distin- 
guished. 

- -Appeal by Defendants Nos. 1 and a. 


Suit to recover the plaintiff's share of the holding. 
"The material facts appear from the judgment. 
Babus Sarat Chandra Roy Choudhuri and Anilendra Nath Roy 
Choudhuri for the Appellants. 


No one for the ‘Respondents. 


$ Appeal from Appellate Decree No. 1964 of 1919, against the decree of Babu 
Hafipada Banerji, Additional Subordinate Judge of Khulna, dated the 4th July, 
1919, modifying that of Babu- Binod Behari „Roy, Munsiff, Second ie at 
Satkhira, dated the 15th April, 1918. 
(x) (1920) 75 C. W. N. 168. 


(2) (1914) 18 C. w. N. 1016 (1019). 
t9) (1917) 27 C. L. J. 101. i i 3 
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"The judgment of the Court was as follows : 

This appeal arises out of a suit by one of the heirs of a deceased 
tenant to recover his share of the holding which was sold in execu- 
tion of a decree for arrears of rent obtained by two co-sharer land- 
lords and purchased by the latter. 

` The ‘plaintiff was not made a party to the suit for rent and he 

» brought the suit on the ground that he was not bound by the decree 
for rent and thas the decree did not affect his interest specially as 
thé suit was not framed under section 148A of the Bengal Tenancy 
Act. Apr 2 l 

The defence was that the suit was barred by the special limita- 
tion of 2 years under article 3, schedule III of the Bengal Tenancy 
Act that the'decree was one under section 148A and that the sale 
held thereunder passed the entire holding. 

The Court of first instance dismissed the suit. On appeal, the 
decree was reversed and the suit was decreed. " 

` The.defendants Nos, rand 2 who are the landlords have pre- 
ferred this appeal. - 

Two questions arise for our decision. The first is whether the 
suit is barred by limitation. 

The ground upon which the Subordinate Judge overruled the 
plea of limitation was that the dispossession was by a co-sharer land- 
lord as auction-purchaser and he relied upon the case of Krishna 
Chandra Bagdi v. Satish Chandra Banerji (1). . 

There is a conflict of decision on the point whether disi: 

sion by a landlord as auction-purchaser was caused under article 3 
schedule III of the Bengal Tenancy Act. In the present case, it is 
admitted in the plaint that the dispossession was not by the landlord 
at the time of delivery of possession to him as auction-purchaser, 
but subsequent to the delivery of possession and that the disposses- 
Sion was effected by the: tenants who had been settled upon the 
land by the co-sharer landlords, and with the help of the landlord's 
naib. In these circumstances the question of the landlord being 
the auction-purchaser does not arise and the suit would be barred 
by limitation [See the case of Raja Peary Mohan Mookerjee v. 
Arunoday Ghose (2). There is, however, no clear finding that the 
landlord or.his.agent along with other defendants dispossessed the 
. plaintiff. - We think that there, should be a clear finding on the point. 
If the Court finds: that the dispossession was by the landlord Qr his 
agent, the suit would be barred by limitation. E 

- The second question is whether the suit is one, inde $ection 


(1) (1918) aa C. W. N. 872., (2) (1920) 25 C. W. N. 168, 
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148A of the Bengal Ten ancy. Act. -The learned^ Subordinate Judge: 
was of opinion that it was” not }because-a “ suit to recover. the whole ` 
rent is a condition precedent to section 148A suit." If, by that, the- 
ledrned Judge. meant to say that the ‘suit must be to recover the' 
whole of the arrears due, he is right; but if he means.the entire 
rent payable for the holding, we do not think that thgt is a correct 
view. "The learned Judge refers to the’ case of Rai Baikantha Natk 
Sen Bahadur v- Ramapati Chatterjee (1), but” the fasts of “that casé 
are distinguishable from the present. It appears that in that case thé 
plaintiff sued to recover his share of the rent and did not seek to 
recover the entire rent due to himself arid. his co-sharers. There 
was merely an alternative prayer that if it was found that -the tenant 
Imd not paid the rent due to his co-sharers he might be allowed to 
amend his plaint so as to secure a decree for the entire rent. “On 
the other hand. in the suit for rent in the present case, the. co-sharer 
Jandlord who was not in Separate collection 'of rent, stated that he had 
inquired of his other co-sharers whether they hád.realised any rent 
and the latter did not give him any information, and that in those 
circumstances he believed that the rent which was due to him was 
the only arrears due for the holding. His co-sharers were made parties - 
to fhe suit and the plaintiff stated that if his co-sharer's share of 
the rent had remained unpaid, be (the plaintiff) was willing to pay 
court-fée on that sum 'also. He claimed a decree for the entire 
arrears, and prayed that his co-sharers might be joined as plaintiffs 
if they chose to be .co-plaintifis. The case is similar to that of 
‘Brokhmanand Nath Deb Sircar v. Hem Chandra Mitra (a). In that 
case' the learned Judges observed as: follows:— “We have been in- 
vited to construe the expression rent due as equivalent to rent pay- 
able’ under the contract of tenancy. This argument in substance 


-is that to entitle a person to claim the benefit of section 148 


he ‘must include in the suit'a claim not for thé rent actually 
in arrears but the rent payable under the: contract without 
the deduction ‘of any amount that might have been actually paid 
to the land-lord. This’ clearly is an untenable contention. We 
may furthér add that it bas "not been suggested at any stage 


‘of the, present proceeding nor was the suggestion made in the 
‘ course of the original suit that at'thé time'of the commencement of 


the litigation, there was an arrear of rent due to the co-sharér land- 
lords. The plaintiff sued for the recovery of what to his informiation 
was the whole arrear due and that was in essence a suit for rent due 


: to all the co-sharers within. the meaning of ‘section 148A of the 


Q).Goig) 27 C. L. Jeron - (2) (1914) 18 C. W. N. so16 (1079.). 
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Bengal Tenancy Act.” "boss observations v apply to tha facts of the 
Present Case,  - . ET 
“We think. in these circumstances that the suit was substantially 
‘one framed under section 148A of the Bengal Tenancy Act. Pi 
The question, however, whether the suit for rent was brought 
"against the registered tenant was not gone into by the learned Sub-. 
ordinate Judge ; because having found that the suit was not one 
framed under segtion 148A of the Bengal Tenancy. Act, it was un- 
necessary for him to consider the question whether the rent suit was 
so framed as to affect the interest. of the plaintiff. As, however, we 
have come to the conclusion that the suit.was framed under section 
148A, we think the lower appellate Court should consider the ques- 
tion whether the persons against whom the rent decree was obtained 
"represented the interest of the plaintiff. as well so that the sale 
„held thereunder passed the interest of the plaintiff also. vd 
| -The decree of the lower appellate Court is accordingly set uu 
‘and the case sent back to that Court in order- that Court may come 
to a finding on the questions indien above and dispose et the 
“case according to- Jaw. 
Costs to abide the result. 


^A. T. M, ~- Appeal allowed : Case remitted. 
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“Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justia 
Panton. 
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; Possession, suit [or—Limitation Act ox of I 908), - Sch. n p" 46— Limita- 
: iion law, rule of construction of—Ürder under section 40 (1). of the Bengal Sur- 
vey Act iv. B C. of 1875)—Suit, when instituted —Civil Procedure Code (Act V 
ef 1968), O: à R. a—Survey and thak maps, preference Boiereen — Tha map, evi- 
dence-— Adverse possession—-Land after. submer gence—Submerpence, srasonal— 
Wrong-doer—Constructioe possession. 


S Appeals from Original Decrees Nos. 229 of 1919 "andi of 1 RAS EE 
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. ` A possessory order; under section 40" (1) of the Bengal’ Survey Act, bears an 
analogy to a decision under section 34 of Regulation VIII of 1823. The ordery 
until reversed or modified by competent authority has the force of an order ofa 
civil Court declaring ‘the parties to be in possession of the land in accordance 
with the boundary as determined by the Collector. | 


it is contrary to “bound canons of construction to enlarge the scope ‘of the pro- 
visions of a statute of limitation, by importing into it words, which are not to be 
found there. © ` s 


TA mit institated | more than three years had elapsed from tẹ date- of the order 


under section” 41. of the Bengal Survey ‘Act, is Rot barred” by limitatica under 
article 46 schedule Fof the Limitation Act. 


A suit is instituted on the date ‘when the plaint is filed and not on'the daté 
“when it is ordered to be registered. ` >. - 


a the cause of action i in the subsequent suit i is different bun that in the "first 
suit, the subsequent suit is not barred under order 3rule2 of the Code of Civil 
Procedure. What.the tule requires is that every suit shall include the whole of the 

Baim arising from one and the same cause of action and not that every suit shail 
include every claim or every cause of action which the plaintiff may have against 
the deiendant ; Raja of Pitapur v. Suriya Rau (1) and other cases. 

There i is no inflexible rule that a survey map. must have ‘preference over a thak 
map. There is no general or definite rule making it incumbent upon the -Courts 
to follow either the one or the other ; the Court may, if it considers that the 
‘thak map is more reliable, follow that in preference to the survey map. 

Where the thak proceedings and the-decision of a dispute took place in the 
presence of the predecessors of the parties to the suit, the thak map is a valuable 
evidence in a suit between the successors of the persons who were e present 1 
Dunne v. Dharani Kanta (2): 7 


Land after submersion becomes derelict, “and so long as It remains! Kakang, 


“no title can be made against the true -owner : Secretary of State v. Krishna- 


moni (3). This principle is applicable where the reflooding is Seasonal and occurs 
for several months in each year: Kumar Barant v. Secretary of State (a). 
When the ‘land’is re ubmerged, the possession ofthe adverse Holder ceases and 
the possession of the true owner constructively revives, so that while the land 
remains submerg d, whether for.a year or.& month,- no possession can be 
deemed to continue in the wrong-doer so as to be available Drun the ultimate . 
acquisition of title against the trye owner. i 


fhe 
The possersion must be adequate i in continuity, in publicity, and in extent of 
area, in order that it may be effective to destroy the title of the "true owner, Pos- 
-'sessioh to be adverse must bé actual, visible; exclusive and hostile, and a distinction 
d neat be-made between: coftinuous adverse occupation and isolated acts of trespass, 
Dm doctrine of constructive ,posssasion c cannot be applied in favour of a Mong- 


4x. nt 


~ ""(y(885) L Roiz Il. “A. 1165 I L: K. 8 Mad. 5205 B6! ! 
(2) (1908) I. L. R. 35 Calc. 621. A ` g DU 
ss) aaa 1r R. 29't. Ai 1945.1. L- R. 29 Cale: sri (518). EXE 


(4) (1917) ER 441. A. 104 ; T. L, R. 44 Calc. 858. 33,0. L. J. d 
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doer, whose.possession must be confined to ac'ual posession, that is to say, Cyn . 

if he relies oh adverse possession, he can succeed, only as regards the position- 19214! 

of the land in suit of which he proves actual possession for.the statutory period : re ne t 

Mohini v. Fromoda (1). M lat abl COE 

$ etr M VES v. 
Appeals by the Defendante.: ' . Wi te TG; Raja Mahendra: ` 
-Suits for possession, ©  : : rM Ranjan.. 
Egas 1 pis te 

‘The material facts appear from the judgment. | Bae M RE 


Babus Ram Charan Mitra and Atul Chandra ‘Dutt for, the 
Appellants. s 


: Babus Dwarka Nath Chuckerbutty jud Kali Kinkar. Chucker- 
, dutty for the Respondents. FER Soa 


5 The judgment of the Cos was delivered by 


~ Mookerjee, J.—The subject matters of the litigations sadi Augusts 19. 
have led up to these two appeals are two tracts of. land in. the dis» 
trict of Jalpaiguri. The rival claimants are the Rajaof Kakina and 
the Maharaja of Cooch-Behar. The lands, which have been formed 
by the recession of the river Shaniajan, are claimed. by the former 
as included in his village Sibram and by the latter as comprised in, 
his village Jamgram. The first suit was instituted in the ‘Court of 
the Munsiff of Jalpaiguri and the second in the Court of the Sub- 
ordinate. Judge of the same District; but the former suit was 
transferred, for the sake of convenience, to the Court of the Sub- 
ordinate Judge, and the two suits were tried together on the same 
evidence. The suits were ultimately decreed in part, on the basis 
of a report made by a civil Court amin. The decrees made by the 
Subordinate Judge have been assailed in this appeal, subs- 
tantially on four grounds, namely, first, that ‘the suits were. barred 
by the three years rule of limitation under Arts. 46- and 47 of the. 
schedule to the Indian Limitation Act ; secondly, that the trial of 
the suit instituted in the Court of the Subordinate Judge is barred, 
by the provisions of order 2 rule 2 (2) of the Civil Proceduré Code; 
thirdly, that the boundary between the two villages has not been 
correctly ‘ascertained, and “fowrthly, that the defendants have 
acquired a statutory title by adverse possession a more Athen twelve 


years. ^ KN 
In support of the first Hota, aan has been ‘placed. as well 
upon Art, 46 as upon Art. 47. Art. 46 provides that a suit by à party . 


bound by such award, thatis, an award mentioned in Art. .45, to 
recover any property comprised therein must ee a aa within 


(1) (1896) I, L. RD 24 Calc: 256. 


468. 


, Civit. ^ 


Loved 
H.H Maharaja of; 


1931, 


Cooch-Behar ` 


Raja Mahendra”? 


Ranjan: ; 


Mocherjee, F. 


Mr 


THE CALCUTTA: LAW JOURNAL. [Vor XXXIV; 


three years.from-the date of the final award. or order, The awards 
mentioned in Art. 45 are dwards under the Bengal Land" Revenue 
Settlement Regulation,” 1822, the' Bengal Land Revenue Settle: 
ment Regulation, 1825 and the Bengal Land Revenué Regulation, 
1833. It is not disputed that in the cases before us’ there is rio. award 
under any of the three Regulations mentioned.. What is set upas a 


‘bar is an order under. section 41 of.the Bengal Survey Act, 1875, 


made on the roth June, 1912 by an Assistant Superintendent of Sun 
vey. That order is of no assistance to the appellants for’ two reasons. 
In the first place, the order is not an award under any of the three 
Régulations mentioned. The nature of a possessory' order under 
section 34 of Reg. VII of r82a was explained by the Judicial 


Committee in Jowala Buksh v. Dharum Singh (1) and Rajah Sahib 


Perhlad v. Rajender Kishore (2) and need not be investigated ‘here. 
Let it -be concedéd “that a possessory order under section 40.(1) of 
the Bengal Survey Act 1875 bears an ‘analogy to a decision under 
section 34 of ; Reg. VII of 1822 ; it would still be contrary to 'sourid 
canons of construction to’ enlarge’ the scope of thé provisions‘of a 
Statute of ‘limitations, .by importing into them words which are’ not 
to be found there. “An dttempt of this description was made in. the 
cages of Ibrahim Ali v. Hadi Ali (3) Sheodas v. Bandhu (4) and 
Zainul Abdin v. Durga Dai (5), when it was argued that an otder. 
or award under the N. W. P. Land Revenue Act 1873, which was 
similar in scope to the Regulations, attracted the operation of Art. 
4s, even though that'statute was not one of the three Regulations 
expressly mentioned. This contention was rightly overruled, for exten- 
sion by analogy is clearly not permissible i insucha case. A similar. 
view was adopted in Oodoy Singh v. Paluck Singh (6) where thé three 
years rule was attempted to be made applicablé to an order of a Collec- 
torn paitition proceedings. The decision of the Judicial Committee 
in Raja Sahib Perklad v. Rajerider Kishore (7) does not imilitdte 
against this view, as the order in that case was in essence made under 
Reg. IX of 1825. Inthe second place, as pointed out in Kasturi Singh 
v. Rajkumar(8) a decision under the Bengal Survey Act, relating:to 
a'boundary dispute, was conclusive as to possession only,:and would 
not bar.a suit.for recovery. of possession based'on title.. To the same 
effect is the. sasen in DET v. Ram Ferias (9. A Similar 


4 ET (1866) 10 > M. i. A. i T (3) (1869) 12 M. I. A. 292 (334) 
Ld (1881) 1 Al. W.N. 15s. 7c Co (4) 0881) 1 AlL W. N. gr. 
" (g (1882)2 All. W. N. 131. (6) (1871) 16 W. R. 271. 


(7) (1869) 12 M. I. A. aga. (399); 12 W. R.P. C. 6 (18)... MEL Or d 
(8) (1904) 8 C. W. N. 876. (9) (1999) 14 C. Wi Ne 366... ; 
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view had previously been adopted in Mosuffur AH v. Grish Chander 
(x) where the three years rule was considered inapplicable to a suit 
for recovery of possession upon establishment of title. We are of 
opinion that these suits cannot be treated as barred by limitation 
under Art. 46, merely because when they were instituted more 
than three years had elapsed from the date of the order under 
esection 41 of the Bengal Survey Act,” That order has, until reversed 
or modified by fompetent authority,-the force of an order of a civil 
Court declaring the parties to be in possession of the land in accor- 
dance with the boundary as determined by the Collector. Art. 47 
is equally.of no avail to the appellants. "That article provides that 
a suit by any person bound by an order respecting the possession 
of immovable property made under the Criminal Procedure Code, 
1898, or by any one claiming under such person, to recover the 
property: comprised: in such order, must- be instituted within 
three years from the date of the final order in the case. In 
respect of the: land comprised in the first suit, an order 
under section 145 of the Criminal’ Procedure Code was 
made on the 15th May, 1912. The plaint in that suit was lodged 
in Court on the 14th ‘May, 1915; as’ was found on an’ examination 
of the original document. There.was some question as to the vefi- 
‘fication which had been made by the recognised: agent of the Raja 
of Kakina, the first plaintiff, on the r2th. May, 1915. On the 17th 
May, an order was recorded that the. agent be permitted to sign 
and verify, the plaint which was thereupon directed to be registered. 
It is obvious that the suit must.be deemed to have been instituted 
on the date when the plaint was filed in Court and not on the date 
when it was ordered to be registered. ‘There was no defect in the 
verification ; even if there had been.a defect, the Court could allow 
an amendment at any stage ; such amendment would not have 
made the. suit open to objection on the ground of limitation ; 
Rajit Ram v. Katesar (2); Fate Chand v. Mansab (3) ; In the 
matter of Biseswarnath (4); Basdeo v. Smidt (5); Mohini v. 
Bungsi (6) As regards the second suit which was instituted on the 
24th February, 1916, the order under section 145 Criminal Proce- 
dure Code in respect of the land compriséd therein was made on the 


and June, 1913. Consequently both the suits fulfil the requirements 
(1) (1868) 10 W. R. 21; 1 B. L. R. A. C, 25. 
(2) (1896) 1L. R. 18 All. 396. eei 
(3) (1897) L L. R: 20 All. 443. 2M 
(4) (1917) 1. L. R. go All. 147. 
(5) (1859) 1. L. R: a2 All. 5s. 
(6) (1889) I, L? R. 17 Calc. 580, 
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of Art, 47; if that article be assumed to be applicable. Thetobjec- 
_tion of limitation consequently proves untenable in both its 


branches. 
In support of.the second dead reliance has TH snes upon 


-O.-2, R. 2 Civil Procedure agio: That rule provides as 
follows : ZEND . 


* (1) Every suit shall include the whole of the “claim which the 
plaintiff is entitled to. make in -respect of the cause*of action ; but a 


. plaintiff may relinquish any portion of his claim in order ‘to bring 
- the suit within the jurisdiction of any Court. 


(2) Where a plaintiff omits to gue in respect of, or idiesionully 
Ielinquishes, any portion of his claim, he shall-not afterwards sue in 
"respect of the portion so omitted or relinquished.” 

It is plain that if the cause of action in the subsequent suit is 


- different from that in the first suit, the subsequent suit is not barred. 
- What the rule ;requires is that every suit shall include the whole 
_of the claim arising from one and the same cause  of:action and not 
that every suit shall include every claim or every cause of action 
.Which the plaintiff may have against the defendant: aja of 
- Pitapur v. Suriya Rau (1); Amanat v. Imdad (2); Hanuman ~. 


Hanuman (3) ; Payana y. Pana Lana (4). In the cases before us, 


ithe two tracts of land were distinct ; it is conceivable that the 


claim of the plaintiff to one;of the ‘tracts might be well-founded 


‘while the other ;might be groundless ; and evidence appropriate 


for the one might not be relevant for the other: Sons v. Bahini- 
bai (5). -` The parties also were not ‘entirely indentical ; the Maha- 
raja of Cooch-Behar, for instance, was a .party to the second suit 


-but not to‘the first. The dispute as to possession had. taken 
place at different times and the orders under section 145 had 
.been made on different dates separated by an interval of more than 


one year. In such «circumstances, the causes of. action might 
reasonably be considered distinct ; they- were clearly not unified 
by the fact that the Assistant Superintendent of Surveys iricluded 
both the tracts in one order. We must look to the substance and 
not to the form ofthe ‘proceedings ; if he Had recorded his decision 
in-separate orders, the contention of the defendants would have lost 
all semblance of reasonableness, It is consequently needless to 


(1) (1885) L. R. 12 I. A. n6; 1 L, R. 8 Mad. 520. 

(a) (1888) L. R. 15 1. A. 106; 1. L. R 15 Calc. 800, 

(3) (1891) L. R. 18 f. A. 158 ; T. L. R. 19 Calc. 123. 

(4) (1913) L. R. 41 I. A, 142. 

(5) (1915) 1 L. R. 40 Bom, 351. P 2 Sis 
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attempt a definition of the expression “ cause of action" or a recon- 
ciliation of the decisions in Murti v. Bhola Ram (1) and Bindo Bibi 
v. Ram Chandra (2) where a distinction was drawn between proper- 
ties held by different. persons under different titles and properties 
held by the same person though under different titles. We are of 
opinión that in the case before us, the second suit is not barred 
under O. 2. R. 2. and the plaintiff, cannot be said, in the events 


* which have happened, to have split ap one entire cause of action 


into different fragments. 

In support of the third ground, the appellants have advanced a 
twofold argument, namely, first, that preference should not have 
been given to the thak map.overthe survey map, and, secondly, that 
the boundary line, between the villages of Sibram and Jamgram, ag 
depicted on the thak maps produced, is incorrect. No objection, 
we may add, has been,taken to the accuracy of the work of the 
civil Court amin who, prepared the case map in these litigatioffs. 
As regards the first branch of the contention, it is sufficient to 
observe that there is no inflexible sule that a survey map must 
have preference over a thak map. As observed in Adid Hossein v. 
Dowcurry (3) the thak and the survey maps should, as a rule, 
agree ; where they differ, the one that more nearly agrees with 
the local landmarks is the one which should be _ followed. 
There is no general or definite rule making it incumbent upon 
the Court 10 follow either the one or the other, the Court 
may, if it considers the thak map more reliable, follow that in 
preference to the survey map. "This.view is not opposed to 
the decision in Burn. v. Achumdit Roy (4) and was approved in 
the cases of Nawab Bahadur v. Gopi Nath (5) and. Amrita Sundari 
v. Serajuddin (6). Yn the case before us, there are solid grounds 
for the preference given to the thak map. The thak map of Sibram 
was pr.pared on the 25th June, 1856 ; the survey operations were 
conducted during the season 1857-58, In the interval, there was a 
dispute between the proprietors of the neighbouring estates as to the 
correctness of the boundary as delineated on the thak map. The 
dispute was decided by a Deputy Collector on the r4th December, 
1857, when it was ordered " to confirm the thak, under which half 
ofthe flowing river (Shaniajan) appertains to this mouza (Sibram) 
and the other half to Jamgram.”. An entry to this effect was, after 
the decision of the dispute by the thakbast Deputy Collector, made 


(1): (1893) T. L. R. -16 AN. 165. (a (1919). 1. L. R. 41 All. 583. 
(3) (1900) 6 C. W. N. 629. _ (4) 873) 20 W. R. 14. 
(5) (4910) 15 c. L. J. 625 (632). (6) (1914) 19 C. W. N. 565 (576), 
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onthe thak map. The thak proceedings and the décision of- the 
dispute took place inthe presence of the predecessors of the partiés 
to-these suits, and, consequently, that map must.be treated as.valu- 
able evidence in a suit between the successors of the persons‘ who 
were present. Dunne v. Dharani Kanta (x) which is not only in 
conformity with the decisions in Collector of Rajshahye v. Doorga 
Soonduree (2) ; Gunga Narain v. Radhika Mohun ( 3); Omirta Lah 
v. Kalee Pershad (4) ; Nobo Coomar v. Gobind Chunder (5) ; Joytara " 
v. Mahomed Mobaruck (6) and Abdul Hamid v. Ki iran Chandra (7), 


but is also in harmony ‘with the- pronouncement of.the Judicial Com-. 


mittee in Surja Kanta v. Sarat Chandra (8). ‘The decision of the 
revenue authorities ‘was neither etfarte nor without any enquiry, 
gs appears to have’ happened in the case of Jagadindra Nath v. 
Hemanta Kumari (9), and, in such circumstances, the application 


of an-abnormally exacting test of accuracy was deprecated by the ` 


Jiidicial Committee in Monmohini v. Robert Watson. & Co. (10). 
We cannot, consequently, give effect to the contention of the ap- 
pellants that the survey map should have been preferred to- the thak 
map. As regards'the second branch of the contention of the ap- 
pellants, in connection with this point, it has been urged that the 


‘boundary shown on the thak map is inaccurate and does not in fact 


give effect to the decision of the revenue authorities that the true 


boundary, is neither the one nor the other bank of the river but is 


an imaginary. line midway between the two banks. "This argument 


.segmed at one stage to have an appearance of plausibility, but, upon 
closer | examination, turned out to be unfounded. It is negatived, 
in fact, by the entry on the ‘thak map which was made in the pre- 


sence of 'the - agents . of the rival proprietors who had estates on the 

river-banks. ‘The entry. is unambiguous and states distinctly that the 

thak boundary line was kept intact as drawn and half of the disputed 

river was -shown as within the*ambit of. mouza Sibram while the 

other half was within fhe ambit-of'mouza Jamgram. Ifthe boundary 

as-delineated on the thak map was in fact incorrect, the entry would 

have been made in different terms. We are of opinion that there 

is: no aa doubt as to the mening. 0f the entry and that the 
41) (1908) I: L R. 35 Calc. 621. . (2) (1869) 2 Wi. R. 410. 

(3), (1873) 31 We Re i155 .  (4),(1876) 25 W. R. 179. 

(5) (1881) 9 C. L. R. 305. 

(6) (1882) I. L. R. 8 Calc. 975; 1t C. L. R. 399. 

(7) (1903) 7 C. We N 849 >. (8) (1914) 20 C. L. J. 563 P. C. 

(9) (1911,14 C. E, Je sro. P.C. ; n 

(10). (1899) 4, C, WN. 113 P, G; LL, R. 37 1 Calc, 336, 


U 


T 
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defendants nave failed to give adequate reasons why that entry should Civit. , 
be disturbed after it had been acquiesced in by all:the parties inter- ; 1931. 
ested for such a length-of time. We hold- accordingly-that the Sub- 4 4y Maharaja of 
ordinate’ Judge has rightly held that the common boundary line is. koe Behar 
that shown on the map. te Raja Mahendra 
“In support of the fourth sound the defendants have urged that Ranjan. 
they have acquired a- good title by adverse’ possession for the statu- l Mookerjee, F 
tory ‘period. Here-the case of the defendants ‘is beset with “grave 
difficulties -as the'major portion ofthe disputed lands is uncultür- 
able'sandy ‘waste. The défendants have consequently, concentrated ii 
their efforts upon two parcels 44a and ga. The latter parcel is shid 
— to have been cultivated by one Masu ; there is no reliable evidence 
however that his possession extended beyond ten years before thee 
institütion of the suit ; such occupation is clearly . inadequate for-the 
purpose of acquisition of title by adverse possession. The former 
plot is said to have’ been held by one Khudu who admitted in cross- 
examination. thatthe lands were submerged every year during the 
rainy season. In such circumstances, acquisition of title by adverse 
po'session is impossible. In the case of Secretary of State for India 
v. Krishnamoni Gupta (1), Lord Davey ‘referred to the decision in 
Agency Co. v. Short (2) in support of'the view that land after submer- 
sion becomes derelict, and so long as it remains submerged, no. title 
" canbe made against the trie owner. This view was affirmed in 
Kumar Basanta Ray v. Secretary of State for India (3), where Lord 
Sumner observed that no rational distinction could be drawn be- 
tween submergence: fora few years; and submergence for a few 
months, and- that the principle enunciated in the earlier ‘decision 
was applicable where the re-flooding was seasonal and occurred for 
séveral' months in each yeàr. When tlie land is re-submerged, the pos- 
session of the adverse holdér ceases and the possession of the true 
owner constructively revives, so that while- the land remains sub- 
merged, whether for a year or a month; no possession can be deemed 
to continue in the wrong-doer so as-to'be available towards the- ulti- 
- mate acquisition of title against the true owner, This view destroys 
the foundation of the title by adverse possession set up by the defend- 
ants, We may add that the defendants claimed title by adverse pos- 
session not always by occupation and cultivation, but sometimes also 
by récovery ofjalkar dues and khutagiri dues ; the former took the 
shape of levy of money or share offish from fishermen . ,Who caught . 
(1) (1902) L. Py $9 I. A. 104; ;LL. R. 29 Sate, 513-(518). 
(2) (1888):13 App. Cas. 793.. EE 
(3) (1917) ls R 440A, 104; LL R. ai Cale; 58; " C. Ls]. 487. 
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. Cavit.: fish in submerged areas ; the latter assumed the form of a levy from 
1921. boatmen who, during rainy season tied their boats to pegs driven into 
H.H. Maharaja ot the ‘bank. These acts cannot be treated as adverse possession, 
Cooch-B Behar” which, as explained by Lord Robertson in AadAamani v. Collector 
Raja: Mahendra of Khulna (1), must be possession adequate in continuity, in publicity, 
Ranjan. and in extent of area, in order that it ‘may be effective to distroy the 
title of the true owner. Possession to be adverse must’ be actual, visi- 
ble, exclusive and hostile, and a distinction must be made between 
continuous adverse occupation and isolated acts ‘of trespass. To 
. use the language of Bramwell, L,-J..in Leigh v. Jack (a) which is 
quoted with approval by : Lord. Sumner in Kumar, Basanta v. 
Secretary of Mate (3), to defeat a title by dispossession of the true ~~ 
pwner, acts must be done which are inconsistent with his enjoyment 
of the soil for the purposes for which he intended to use it,, and 
therefore it is necessary to look at the position in-which the true 
dWwner stands towards the land as well as: to the acts done by the 
alleged dispossessor. - There is this additional difficulty in the case 
before us that even if the acts mentioned could be treated as acts of 
adverse possession, there ‘is no evidence to show that the spots 
where the acts were exercised (for instance, where the fish was caught 
or the boats were moored) were identical from year to year.. Indeed, 
as the land was periodically submerged, attempt at identification 
would be fruitless. In this connection, itis important to bear.in 
mind that the doctrine of constructive possession cannot be applied 
in favour of a wrong-doer, whose possession must be confined to 
actual possession, that is to say, if he relies on adverse possession, 
he can succeed, only as regards the portion of the land in suit 
of which he proves actual possession for the statutory period; 
Mohini Mohan v. Promoda Nath (4) approved by the Judicial 
Committee in Kumar Basanta v. Secretary of State for India 
(3). From whatever point of view the claim of the defendants as to 
acquisition of.title by adverse possession is approached, it is thus 
‘found to be beset with eee difficulties and: cannot conse- 
quently, prevail. — S 
The result is that the decus made by the Subordinate Judge 
are affirmed -and the appeals dismissed with costs. We assess the 
hearing fee in F. A; 93 of 1929 at one gold mohur. 


A. T, M. SEE i Appeals ete 


Mookeriee, 3. 


- " (i) (1990) Li R. 27 ^. A. i36; T. L. R a> Cale, 943. 
(2) (1879) s Ex.. Div 264 (273). 
(3) (1917) L. R. 44 L A. 104 (14); 1. L. R. ES 8583 a5 C. L, Je 487; 
(4) (1896) LL. Rr 24 ‘Cale,’ 356. x " ; 
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Before Sir Asutosk Mookerjee; Knight, Judge, and” Mr. Justia 
š Panton. > > 


AGENT, B N. W. RAILWAY COMPANY 
v. 
JAGANNATH AGARWALLA AND OTHERS" 


"Appeal, right of— Party dismissed from record, tf can HIE A 


A suit was brought for recovery of compensation for short delivery of g cds 
against A and B. The suit was dismissed with ‘costs. Ona petition being filed 
by the plaintiff in the lower Court to make C, a party defendant in place of B, B 
was ordered to be removed from the record and the suit was, remanded for trial 
de nov». B was given costs in the primaty Court, bat no cost was awarded him i in 
the lower appellate Court. B appealed to the High Court: ^: 


Held that B was competent to question the propriety of the order by way of 
appeal even though he is not competent to question the propriety of the order in 
so far as it directed C to be made a party, as tho order of the lower appellate 
Court was to deprive him of the costs allowed by the first Court. 


"Appeals by the Defendants. 4 
-Suit for recovery, of compensation for short delivery of goods.: 
The material facts appear from the judgment of Mookerjee J. 


Babus Surendra Nath Guha and Ramendra Mohan Majumdar 
for the Agent, B. N. W. Railway Company, Appellant in No. 2 8 
and Respondent in No. 300. .- - | 


Babus Dwarka Nath Chuckerbutty and Tarakeswar Pal Chau- 
dhuri for the Respondents. 


"Babu Ram Charan Mitra for the Appellant in No. 300. 
The Judgment of the Court was delivered” by 


Movkerjee, J. These appeals are directed against an order of 
remand made in a suit for recovery of compensation for short 
delivery of goods. The first defendant was¢he Secretary of State 
‘for India in Counci: representing the Eastern Bengal State Railway 
and the second defendant was the agent of the Bengal and North 
“Western Railway Company The Subordinate Judge dismissed the 
claim against both the defendants. As regards the first defendant 
he held that the loss was not due to the -neglect- of or theft by the 
‘servants of the Eastern Bengal State Railway. As regards the 
second defendant, he held on the authority of the decisions in 

Appeals from Appellate Orders Nos. 258 and 300 of 1930, against the orders 
of Mr. Phanindra Mohan Chatterjee, District Judge of Bogra, dated the srst 


May, 1920, reversing the decree of Mr. nadatullah, ‘Subordinate Judge of Bogra, 
dated the 15th February, 1, 19.7 


^ 
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Agent, B-N. W. 
Railway- Company 
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ww 
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Ram Doss v. Stephenson (1) 5 Nubeen v. Stephenson (2) ; Campbell v. 
Jackson (3) and Z G. S. N. R Co. v. Lal Mohan (4), that the 
agent could not be sued as'such and thatthe suit as against him 
had been i improperly framed. The plaintiffs appealed against the 
decree of dismissal made by the Subordinate Judge. As regards the 
first defendant the District Judge held in concurrence with the 
Subordinate’ Judge: that the- plaintiffs had failed to prove negli* 
gence on the part of the Eastern Bengal State Railway. As 
Tégards the second defendant, the District Judge held, as the 
Subordinate Judge had done, that the suit could not be 


maintained against him. In this wew, the District. Judge should, : 


prima Jacie, have confirmed the decree of dismissal. made by the 
"primary Court. But he proceeded instead, on the petition of tbe 
plaintiffs, to make the B. N. W. Railway Co. a party defendant. in 
glace,.of the agent and to remand the case.for . trial . de novo. 
Separate appeals have, been preferred against this order by the two 
defendants. mee 

On behalf of the agent, the order has been attacked on the 
ground: that the company should not have been made a party. The 
plaintiffs have taken a preliminary objection on the ground that as 
the name of the agent has been ordered to be removed from the 
record, he is not competent to appeal. „This objection is manifestly 
untenable. The agent was a party to the suit and was allowed his 
costs by the trial Court when the suit was dismissed against him. 
The order ofthe District Judge deprives him of the costs allowed 
by the first Court and does not award him costs in the lower 
appellate Court. He has. clearly been prejudiced by the order of 
the District Judge and is competent to question its propriety by 
way of appeal even though it be conceded that he is not com- 
petent to question the propriety of the order in so far as 
it directs the company as such to be made a party. It has not 
been disputed before us and in face of the authorities men- 
tioned by the Subordinate Judge it cannot be seriously disputed 
that the suit as framed is not tenable against the agent. .We are 
consequently of opinion that in the appeal preferred by the agent 
(A. A. O. No. 258 of 1920) the proper order to make is to allow 
the appeal and to direct that the suit as against the agent be dis- 
missed with costs in all the Courts. 

On behalf of the Secretary of State the order of the District 
Judge bas been assailed on the ground that in view of the concur- 

_(1) (1868) 10 W. R. 3666” (2) (1871) 15 W.R. 534. 
(3) (1885) 1. L. R. t2 Cale. gt. (4) (1915) a2 C. L. Jagi. 
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rent finding of two Courts that there has been no negligence on the Sms 
part of the Eastern Bengal State Railway, the suit as against him 1gat. 
should have been dismissed, and that even if the suit should be tricd — 


Agent, B. N. W. 
de novo, against the newly added defendant B. N. W. Railway Co, Railway Company: 


he should not be put to further expense in connection with proceed- 

ings which cannot possibly affect him, There is plainly no answer 

to this argument. We are consequently of opinion that in the appeal 

‘preferred by:the:Secretary of State (A. A. O. No. 300 of 1920) the 

proper order to make is to alloy: the appeal and to direct that the 

suit'as against the Secretary of State be dismissed with «costs in aly . 
. the Courts. 


` We assess the hearing fee in this Court at "two gold moliurs in 
each appeal. Š 

The result of our decision will be that the only residué 
of the order of the District Judge which will remain operative will 
be the order that the B. N. W. Railway Co. be made a party 
defendant and that the suit,be tried against them de novo by the 
primary Court. This, order, it may be noted, was made by the 
District Judge without notice to the B. N. W. Railway Co., and 
we need not consider at this stage what objections the company may 


urge if and wien the plaintiffs proceed with the suit as against 
them. 


A E, M, 


Jaganath, 
Moekerjee, F. 
su 


Appeals allowed, 


CIVIL RULE. 


Bene Sir Asutosh Moskva Enight, Judge, and Ma Justice 
í Panton. 
'JAMINIBALA DEDI, 
EE l | v. 
KARALI PRASAD MUKHERJEE*, 
Appeal—Order in execution of Small Cause Court decree transferred to ordinary CE 
Comri—Circl Procedure Code (Act V of 1908), Sec. 47— Party— Defendant. 1921. 


An order. in execution of a Small Cause Court decree passed by a Small Cause 
Court Judge, is final. Raj Kumar Lal wv. Bulaki (1) and Alagamuthu v. 
Devasagaya (2). But, when the decree has been transferred to the ordinary 


August, 24. 


* Civil Rule No. 414 of 1921, against the order of P. E. Cammiade Esq , Dis- 
trict Judge of Burdwan, dated the 6th May, 1921, affirming that of Babu Satya 
Prasanna Majumdar Munsif, Burdwan, dated the 26th April, 1921.- 

G) (1917) 3. Pat, L. W, 140. (2) (1916) Mad. L. T. 146. 
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Civit. Court to be executed as if it were a decree made by that Court, the orders made 
e: in execution are appealable in the same way as orders made in execution, of 
. : decrees passed by that Court, although & second appeal would be batred under , 
Jaminibala Debi - section rez of the Code of Civil Procedure : A£wari v. Maiku Lal (1) referred to. 


1921, 
wrt 


x D E 
Karali Prasad. Although & Court expressed an opinion that A, the “widow of a deceased deb- 
 -— |- tór, was not a proper party in a suit by the ereditor against the heirs, because she 

1 MR was not one of the heirs, yet she-wastreated as a proper party-by reason of the 


i ye ah 


* allegation against her that she was in possession of the immovables of the estate, 
On this basis the suit was tried against her and she succeeded on the merits: 


Held, that A was a party to the suit within the, meaning t section 47.of tha 
. Code of Civil Procedure. An objection raised by her to the attachment of pro- 
perties covered by the conveyance executed in her favour by the deceased debtor, 
was comprehended within the scope of section. 47 E the decision of such a question 
operated as a decree under section 2 of the Code and was appealable in the same 

fhanner as other decrees under section 96. 


Application for Revision by the Objector. 
e Application for execution of decree. 
The material facts appear from the judgment. 
| £ abu Jyotis Chandra Pal for the Petitioner. 
i Babu Narendra Krishna Bose for the opposite Party. 
The judgment of the Court was delivered by 


Mookerjee J:— We are invited in this Rule to set duds an` 
order of refusal of a District Judge to hear an appeal on the ground 
that no appeal tay, inasmuch as the order of the Court of first 
instance, was made in the course of proceedings in execution of a 
decree made by a Court of Small Causes. 3 

It appears tbat ori the death,of one Bhabadeb Bhutta his creditor 
Karali Prasad Mukherjee instituted a suit against his three infant 
sons-and-his widow. . The claim was'based as against’ the sons. on 
the groung that they were the legal representatives of the deceased 

- debtor and as against the widow on the ground that she had taken 
— possession of the mêvables which formed part of the estate left by 
the deceased. The suit, which was instituted-in a Court of Small 
Causes, was decreed against the infant sons, but was dismissed as 
against the widow because she was not proved to be-in possession 
of the movablés of the estate. The judgment of the Small Cause 
Court Judge states that as the widow was not a heir, she was nota 
necessary party, but for the reason that she was alleged to be 
É ‘in possession of a portion of the assets left by the decéased debtor. 
` Thé ‘suit was thus not dismissed against the widow on the ground 
that she Was not a necessary party ; it was tried on the merits 

(1) (1508) L Le R 31. All, 11: l 


Angist; ay. 
d 
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against, her and .was decided in her favour, because the allegation 
that she wasin possession of the movable of the estate was not 
-established ‘by thé evidence. This decree was .transferred to the 
Court of the Munsiff. for execution by attachment and sale of the 
immovable properties left by the deceased debtor. This order of trans- 
-fer. was made under section 39 Civil Procedure Code in view of the 
* provisions of. order 21. rule 82 .that an attachment of immovable 
‘property connof*be effected by a Court of Small Causes. When the 
immovable properties.were attached, the. widow appeared and 
objected on the ground that she had acquired good title thereto 
under a conveyance from her husband dated the 23rd January 1919. 
This objection was registered as a case under section 47 Code of Civil 
Procedure, There was a regular investigation and the Court came to 
the conclusion that the objection was not sustainable. "The widow 
thereupon preferred an appeal to the District Judge. The Distrsct 
Judge has refused to entertain the appeal on the ground that no 
appeallay inasmuch as the decree under execution had been passed 
by a Courtof Small Causes. This view is clearly erroneous, 
Section 27 of the Provincial Small Cause Courts Act is in these 
terms : “Save as provided by this Act, a decree or order made under 
the foregoing provisions, of this Act by a Court of Small Causes shall 
be final.” The orders thus made final are orders made by a Court of 
Small Causes ; so that if this decree had been executed by the Court 
of Small Causes itself, the order in execution would have been final: à 
Raj Kumar Lal v. Bulaki (1) ; Alagamuthu v. Devasagya (2). When 
however, the decree has been transferred to the ordinary Court to 
be executed as if it were a decree made by that Court, the orders, 
made in execution are appealable in the same way as orders made 
in.execution of decrees passed by that Court ; this is in accordance 
with the view adopted in <Aswari v. Maiku Lal (3), although a 
second appeal would be barred under section ro2 Code of Civil 
Procedure. We hold accordingly that the ground assigned by the 


District Judge in support.of his order of refusal to entertain the- 


_appeal.cannot be upheld- ; 

It has been argued, however, that the appeal preferred to this Dis- 
trict Judge was incompetent, because the. order was made, not under 
section 47, but under order 20, rule 58 of the Code. In our 
opinion, this:conténtion is not well founded. The explanation to 

-section 47 of the Code provides that for the purposes of the’ section 
a plaintiff whose suit has been dismissed and a defendant against 
- Q) (1917) 3 Pat. LW. 146. (2) (1916) Mad, L. T. 146. 
(3) (1908) LE. R. 31 All. ty 
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whom à suit has been dismissed are parties to the -suit. This 
explanation was inserted in view of the divergence of judicial 
opinion which .had prevailed under the Code of 1882. Under 
that Code it had been held by the .Allahabad High Court 
in Kalka v. Basant (x); Sheo Purgush v. Nawab (2) ‘and 
by this Court in Rahimuddin v. Loll Meah (3), and’ Ram Per. 


_ shad v. Jagannath (4), that the plaintiff whose suit had been’ 


dismissed and the defeadant against whom a suit had been dismissed 


‘could not be considered as parties to the suit, On the other hand, 


the Madras High Court had held in Xamaswami v. Rameswa- 
ramma (5), that such a plaintiff and such a defendant must be re- 
garded as parties to the suit; see also Gowri v. Viganeskvar (6). 
The present Code gives effect to the view taken in the Madras deci- 


sion and the widow must consequently be deemed a party to the ' 


suit, even though the suit was dismissed as against her. We are not 
unmindful that it has been ruled'in the case of Xrishnappa Mudaly 
v. Periaswamy Mudaly (7) and Shamlal Sahu v. Amar Prasad Chau- 
dhury (8), that the explanation does not apply to à case where a suit 
has ‘becn dismissed against a person on the ground of mis-jeinder of 
parties, as in such an event, it cannot be appropriately said that, that 
person is a party, to the. suit. The decision in Krisknappa v. Peria- 
swamy (7), was -however:not followed in Afedisetti v. Kunchala (9), 
and Vaddadi v.. Koduganti (10), and cannot be reconciled with Abdu? 


v. Lhanbuswami. (x1) and Venkatachella v. Murthialu (12). The | 


present case is, plainly, not affected'by this conflict of judicial opi- 
nion in Madras. Here although the opinion was expressed that the 


& 


widow was not à proper party because she was not one of-the heirs of ^ 


the deceased debtor, yet she was: treated as a proper party by reason 
of the allegation against her that she was in possession of the mov- 
ables of the estate, On this basis, the.suit was tried against her and 
shé suécecded.on.the merits. We ‘must consequently hold that she 
was a party to the suit within the meaning of section 47 Code of Civil 
Procedure, Consequently the objection raised by-her to the attach 
ment of the properties covered by the conveyance executed in her 
favour by her husband, was rightly ‘treated by the Court of first in- 
stance as coniprehended within the scope of section 47, the decision of 
such a question operates as a decree under section 2 Civil Procedure 


At) (1901) I. E. R. 23 All. 3.6: © . . (2) (1919) I. L. R. ga All. 321. 
(3) (1902) IVL R, ag Calc. 696. ` (4) (1902) I. L.R. 30^Calc. 2134. 
(5) (139971900)-]. Le R. 23 Mad, 361.- (6) (1892) I. L. R. 17 Bom. 49. 
(7) (1916) IL. R. 40 Mad. 964. (8) (1917) a Pat. L. J. 219. 


(9) (1917) 33) M. L. T. 306. 


(10) (1917) L L, R. 41 Mad.2418, 
(11) (1917) M. W. N, 93. 


(12) (1919) 37 M: LJ. 624. - 
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6 


Code and is appealable in the same manner as other decrees under 
section 96, Civil Procedure Code, 

"The result is that the Rule.is made absolute and the case re- 
turned to the District Judge in order that he may proceed to hear 
the appeal. The petitioner is entitled to the costs of this Rule— 
one gold mohur. | 


ATM, Rule made absolute. 


APPELLATE CIVIL. 
Before Sir Asutosh Mookerjee, Knight, Judge, and Mr, Justice 
Panton, 


ABDUL HOSSAIN AND OTHERS 
À » | 
AFSARUDDIN AND OTHERS, 


Tenant —Encroackment—kabuliat—Ren? to be paid for encroached land— 
Land, if to be annexed against the wishes of landlord, 


If a tenant encroaches upon the adjoining waste of his landlord, the latter is 
entitled to treat him either as a trespasser or asa tenant. Ifthe landlord treats 
him asa trespasser, he is entitled to sue him in ejectment within 12 years from 
the date when he becomes aware of the encroachment, If he treats him as a 
tenant, then he becomes liable to pay additional rent; Iskan v. Ramranjan 1) 
followed. : | 


A kabulřat in favour of the landlord contained the following : ™ 1£ the lands 
in my possession be surveyed at the instance of the landlord | shall abide by the 
same and I shall take settlement at the rate then prevailing of all excess lands of 
whatever kind, found to be In my possession as a result of that survey, whether 
lying inside or outside the boundaries mentioned in the Aabutiaé and shall also pay 
the rent.at the aforesaid rate for the period during which lands in excess of the 
lands mentioned in the dabuliat have been enjoyed secretly”; | 


Hold, that the clause did not entitle him to annex the adjoining land and re- 
tain possession thereof against the wishes of the landlord. 


Appeal by the Plaintiffs. 


* Letters Patent Appeal No, 39 of 1919, against the decree of Mr. Justice 
Walmsley, dated the 10th February, 1919, in Appeal from Appellate Decree No, 
811 of 1917, reversing that of C. P. Hogg Esq., District Judge of Tipperah, dated 
the 315t March, 1917, reversing. that of Baba -Rajendra Lal Sadhu, Mansiff of 
Comilla, dated the » a4th July, 1916. 

(1) (1905) 2 CL, Js 125 
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` Suit for ejectment, ` 


. The disputed land was claimed both by the plaintiffs and the 
defendants as tenants under the same landlord. On the roth Octo- 
ber, 1912, the defendants executed a kabuliat in favour of the land- 
lord in respect of a. defined area, On the rath January, 1914, the 
plaintiffs executed a kabuliat in favour of the same landlord, also 1 in, 
respect ofa defiried area. The primary Court came to the concld: 
sion that the land was compriséd withii the tenancy ofthe defend- 
ants and dismissed the suit. The appellate Court came to the con- 
clusion that the land was comprised within the tenancy of the plain- 
tiffs and accordingly decreed the’ suit. On second appeal, Mr. 
justice Walmsley held that under the terms of the kabuliat the land- 
lord was bound to” recognise the defendants as his tenants of the 
land of which they had taken possession immediately to the south 
of the land demised to them, and, therefore, he was not in a posi- 
tion to lease the same land to the plaintiffs. The suit was therefore 
dismissed.' The following judgment was delivered by 


Walmsley J.—The plaintiffs who are now respondents.brought 
the suit to recover possession of a small piece of land. They failed 
in the first Court but on appeal they were successful About the 
land comprised in schedule gha (3) there is now no dispute. The 
appeal relates to the land comprised in schedule N. It appears that 
the defendants took settlement from the landlord in Aswin 1319. 
The boundary of the land on the south was described as Aas patit. 
In Pous of the following year the plaintiffs took settlement from thé 
same landlord. In their potta the northern boundary was given as 
land comprised in the jote of the defendants, so that the question 
relates to the boundaries on the south of’ the defendant's land and 
on the north of the plaintiffs land.. The learned Munsiff, as 1 have 
said, found in favour of the defendants. In appeal the question, 
which appears to have been argued before the learned Judge was 
simply whether the land lay inside the defendant’s boundary or not 
and the decision of the lower appellate Court was that it did not 
He within the ` deferidant’s boundary and was not'part of the land 
demised to them. In that finding it decreed the suit, The de- 
fendants have now preferred this appeal and the argument which is 
pressed before me is this that the finding of the first Court that the 
defendants were in possession of the schedule N land before the set- 
tlement with the plaintiffs has not been displaced by the ‘lower ap- 
pellate Court and that from that possession an implied tenancy may 
be inferred, more especially, in view of the words contained in the 


-—" 
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potta fo the defendants, namely, 4? agfa fafta ere FS 
fe foua wfefae cp vus x5 afew Saja wat aioe TAAT 
steta steal ia ath faf feat qatag saat eta | It appears 
to me that this argument must prevail.. The first Court found that pos- 
session was with the defendants, and the same view underlies the re- 
marks made by the learned Judge. That being so, on the terms of 
fhe potta it appears to me clear that the landlord was bound to re- 
cognize the defendants as his tenants of the land of which they had 
taken possession immediately to the south of tbe; land demised to 
them, and, therefore, he was not in a position to lease the same land 
to the plaintiffs ; and it folloxs from that that the plaintiffs cannot 
recover possession of the land from the defendants., In this view I, 
allow the appeal and dismiss the plaintiffs’ suit so far as the land 
comprised in schedule N is concerned with costs of the appeal in 
this.Court and with proportionate costs in the lower Court. T 


Against this decree, the plaintiffs appealed under clause 15 of 
the Letters Patent. 


Babu Upendra Kumar Ray for the NAN 


Babus D, L. Khastgir and Biraj Mohan Mapa iog the, Res- 
pondents. 


The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal under clause t3 of the Letters 
Patent from the judgment of Mr. Justice Walmsley in a suit for 
ejectment. The disputed land is claimed both by the plaintiffs and 
the defendants as tenants under the same landlord. On the roth 
October 1914, the defendants executed a kabulyat in favour of the 


landlord in respect of a defined area. On the rath January 1914, the 


plaintiffs executed a kabulyat in favour the same landlord, also in 
respect of a defined area. The case for the plaintiffs was that the 
land in dispute was comprised within the*boundaries of their 
tenancy and that the defendants had unlawfully kept them out of 
possession thereof. The defendants resisted the claim on the 
ground that the land was comprised within the ambit of their 
tenancy and that as their tenancy was earlier in point of time the 
plaintiffs had acquired no valid title thereto. The Court of first 
instance came to the conclusion that the land was comprised within 
the tenancy of the defendants and dismissed the silit, Upon appeal 
the District Judge came to the conclusion that the land was com- 
prised not within the tenancy of the defendants ‘but within the 
tenancy of the plaintiffs and accordingly decreed the suit On 
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second appeal to this Court it was contended that by virtue of the 
terms of the kabulyat of the defendants they had acquired a good 
title to the disputed land as tenants even though it was situated | 
beyond the ambit of their tenancy. In support of this position 
reliance was: placed upon the following clause in the kabulyat : 
“If the lands in my possession be surveyed at the instance of the 


_ landlord I-shall abide by the same and I shall take settlement at the 


rate then prevailing of all excess lands of whateyer kind, found 
to be in my possession as a result of that survey, whether lying in- 
side or outside the boundaries mentioned in the kabulyat and shall 
also pay the rent.at the aforesald rate for the. period during which 


. lands in excess of the lands mentioficd in the kabulyat have been 


enjoyed secretly." The contention of the defendants respondents’ 
is that the effect of this clause is 10 entitle them. to encroach upon 
the adjoining waste of the landlords and thereby to create a 
tênancy in their own favour in respéct of such lands, even against 
the wish of the landlord. In our opinion, this contention cannot 
possibly be sustained. It was pointed out by this Court in the 
case of Zs&an Chandra v. Ramranjan (1), that if a tenant encroaches 
upon the adjoining waste of his landlord, the landlord is entitled to 
ireat him either as a trespasser or as a tenant. If the landlord 
treats Lim as a trespasser, the landlord is entitled to suc him in 
ejectment within 12 yeais from the date when he becomes aware of 
the encroachment. If the landlord treats him as a tenant, then he 
becomes liable to pay additional rent. ‘The object of the clause 
in question was to make the tenant liable to pay additional rent for 
additional area, should it be-discovered upon measurement that he 
had secretly taken possession of such land as was not comprised 


. Within the ambit of his tenancy. The clause did not entitle him to 


annex the adjoining land and retain possession thereof against the 
wishes of the landlord. Weare unable to hold that anything had 
happened between “the roth October. 16912 and rzth January 
1914 which-made it impossible for the landlord to grant a tenancy 
in respect of the disputed land to the plaintiffs, - 


The result is that this appeal is allowed, the judgment and decree 
9f Mr. Justice Walmsley set aside and those of the District Judge 
restored. "This order will carry costs both here and before Mr. 
Justice Walmsley. 

A ToM : RT En di P. Appeal allowed : Suit decreed 

(1) (1405) 2 C. L. J. 125 7 
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Jen Sir Asutosh Mookerjee, Knight, Judge, -and Mr. gutes 1 enu 
Panton. j vas h 
SEE. . Civit. 

A MOKBUL ALI SADAGAR | : aot 
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. BASARAT ALLAND OTHERS". ~., à : Fey, 
dFjechmeni- Revenus Sale Law (Act XI of 1859) Séc sp— Samen? Gira C 
- with Government Bajeapti talug. : Do 


- The-word ‘ NE akh in section 37 of the Revenue Sale Law refers not to tha 
Permanent Settlement of 1793 but to the contract. with Governmenta Raj Chunder e 
v. Shaikh Busheer (1) followed, In the case. of P Bajeapti taluq, the contract 
with Government i is made when revenue,is assessed thereon and i is transformed into, 
revenue paying estate liable to be sold for its arrears. 


Appeal by the Plaintif. — aa ds 
, Suit for eje&tment on the basis of title acquired by vinee ata 
sale for arrears of revenue held.under Act XI.ofi859.  . .. 


-The Zajeaptt taluq purchased by the plaintiff was. made an 
entire estate.in: 1844. At that time the lands comprised in. the 
taluq. were.subject to the ean tenure set, up by the defend- 
ants, which was found to be in existence in 1837. The Courts 
below dismissed the plaintiff's suit for khas possession. On second 


appeal the decree was affirmed by the following judgment of . |,” 
-  Newbould, J.—The plaintiff in this suit claimed as purchaser 1920. 
of a dartaluki right to certain land, his vendor having obtained a spé 


i 7 May, 10." 
lease from the purchaser of a. dajeanpti . taluk , at a sale for arrears of — 


revenue. .He sued the defendant for establishment of his title to 
and recovery of possession of the land in suit. He obtained a de- 
cree declaring his dartaluki right to the land in suit ; but his prayer 
for khas possession was disallowed. Plaintiff’s casé is that the land 
in suit was held by the defendant No. 1 as a raiyat and that he aban- 
doned this raiyati right in -favour of the plaintiff and that conse- 
quently the plaintiff is entitled to khas possessiqn. The findings of 
both the lower Courts are. that the defendant No. a had efmamt 
right to the land and that that e¢mam/ right was not annulled by the 
revenue sale. . It'is found that the ġafeapti taluk was created in 1844 
but the efmani right was in existence, at any.rate, in 1837.. It is con- 

*Letters Patent..Appeal No. 45 ‘of 1920- against the decree of Mr.- Justice 
Newbould, dated the roth May, 1920, in Appeal from Appellate Decree No.,1675 
of 1919, against the decree of Babu Rajendra Lal Sadhu, Additional Subordinate- 
Judge of Chittagóng, dated the and June, 1919, affirming "that of Babu Aswini 
Kumar Das, Munsiff, tst Coürt, at Satkania, dated the roth pum 1918. 

(1) (1875) 24 W. R. 476. rent 
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tended that this finding is insufficient and that in order to make the 
tenure exempted from annulment under section 37 of Act XI of 
1859 the Court. should have found that this e#mami had been in 
existence from the time of the Permanent Settlement. In support 
of this contention reliance is placed on the case of Nagendra Lal 
Chowdhury v. Nasir Ali (1). It does no* appear from the findings of 
the lower Court whether this emam is covered by the first or the 
second of the exception clauses to section 37 ; but the point does 
not seem to be really material. If itis covered by the first excep- 
tion and isan Zs/emrari or m kurari tenure then, as in the case 
which I have first cited, the facts now found are sufficient to justify 


the presumption that the tenure extsted from the time of the Per 


manent Settlement. If, however, the e/ami tenure is one which 


existence at the.time of the sett’e nent of the bajeapéi taluk in 1844 
is%ufficient to make this exception applicable. 

This appeal was argued at considerable length. The other point 
urged was-that the evidence did not justify the findings of the lower 
Courts o1 the facts. It was sugzested that there had been miscon- 
struction of dócuments in coming to these findings ; but there is no 
question of construction of dozuments in this case. A finding of 
fact based -on docimentary evidence or an inference drawn from 


e 


“has not been heldat fixed rent, then the finding that it was in . 


documentary evidence isas much_binJing ia secon] appeal as a’. 


finding of fact based on oral evidence. 
The appeal fails and is dismissed with costs. 


Against this decree, the plaintiff appealed unde: clause r 5 of the 
Letters Patent. . 


Babs Narendra Kumar Das for the Appellant. 
Babu Probsth Kumar Das for the Respondents. 
The-judgment of the Court was delivered by 


Mookerjee, J.-This isan appeal by the plaintiff in a suit for 


ejectment on the basis of title acquired by purchase at a salé for 
arrears of revenue held under Act XI of 1859. The Bajeap# taluq 
purchased by the plaintiff was made an entire: estate in 1844. At 
that time the lands comprised in the taluk were subject to the eyam 
tenure set up’ by the defendants, which, it has been found, was in 


existence in the year 1337, that. is, before the creation of the taluq 


in the year 1844. In these circumstances, the question. arises whether 
the plaintiff is entitled to eject the defendants under section 37 of 


(1) (1596) 10 C. W. N. 503. 
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Act XI of 1859, which provides as follows : “ The “purchaser of an 
entire estaté in the permanently: settled districts. of Berigal, Bihar 
and Orissa, sold under this ‘Act for the recovery of arrears due on 


account of the ‘same, shall acquire the estate free from all encum-. 


brances which may have been imposed upon it after the time of set- 
tlement and shall be entitled to avoid.and annul all under-tenures 
sand ‘forthwith to eject all under-tenants with thé following eXcep- 
-tions :—First, Istemrari or mokrari tenures which have been held 
at a fixed'rent from the time of the permanent settlement; secondly, 
tenures existing at the time of settlement which have not been 
held at a fixed rent : provided always that the-rents of such tenures 
shall be liable to enhancement under any law ‘for the time being in 
force for the enhancement of the rent of such tenures. On behalf of 
the plaintiff appellant, the argument has been put forward that 
the expression “ After the time of settlement" means “After tbe 
time of the permanent settlement of 1793.” In our opinion, this 
contention is not well founded. The. section taken as a whole 
makes it abundantly clear that a distinction is drawn between the 
settlement of the estate which is brought to saleand the permanent 
settlement of 1793. The two expressions are not identical. This was 
pointed out by Mr, Justice Macpherson in the case of Raj Chunder 
Chowdhry v. Shaikh Busheer Mahomed (1, where he observed as 
follows ;: “ We think that the Judge is wrong in the construction 
which he has put upon the word ‘ Settlement’ in the first paragraph 
of section 37 of Act XI of 1859. The word as there used refers not 
to the permanent settlement but to the settlement which took place 
after resumption by Government of the lands previously held as 
lakheraj. That this is so, is evident when the whole of the section 
“is read together ;.and where the permanent settle.nent is referred to, 
namely, in the first of the exceptions immediately following the 
words ‘permanent settlement’ are used." This exposition of the 
law was adopted in the case of Koowar Singh v. Gour Sunder 
Pershad Singh (2), where it was held that the term settlement means 
the contract with Government whenever that may have been made. 
In the case then before the Court the original estate had been 
created in 1793, and had been subsequently partitioned under the 
Partition Act, so that the original entire estate was broken up intoa 
number of independent estates. It was held that each of these new 
estates was an entire estate such as was contemplated by Act XI 
of 1859 ; and, further, that as the partition did not alter the amount 
of revenue payable but merely apportioned that amount, each 


(1) (1675) 34W. R. 476. (2) (1897) L L. R. 24 Calc, 887, 
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~fragment,of the original estate must.be deemed to have been created 


- a’parmanently-settled estate -in 1793, : that is, when the contract 
¢with Government was first made. See-also Zamasha v. Ashutosh.(t) 
. In the case. before-us,.there is no room :for-doubt or: dispute that 
ihe contract, with Government in respect of -the. Bajeapti taluq was 
first made in 1844, when revenue was assessed thereon and it was 
. transformed into a revenue paying estate ‘liable to be- sold forits 
‘arrears. This view is really not. opposed to the dgcision in Nagen- 
„dra Lal Chowdhury v. Nasir Ali (2). We hold accordingly that.the 
view taken by Mr.. Justice :Newbould as to the construction: of 
section 37 of Act. XI of 1859 is correct. 


: Tf this interpretation be adopted, the plaintiff cannot possibly 
*succeed. No. doubt, the incidents of an efmami tenure, which were 
investigated by this Court in /oges v. Mo&kóu (3), have not been 
determined by the lower appellate Court, and it has: not been 
found whether the e/mam set up by the defendants is covered by the 
:first ors the: second of the -exceptions to section 37; but this is 
-ImmateriaL If it is covered by the first exception and is an istim- 
rari or-mokurari tenure, then, as in the case of Nagendra Lal 
Chowdhury v. Nasir Ali (2), the facts’ found would justify a pre- 
sumption that the tenure existed at ‘thé time of the permanent settle- 
ment. On the other‘ hand, if the ffmam -is one which has not 
‘been held at fixed rent, then the finding that it was in existence at 
the time of the original settlement of the Bajeapfe taluq in 1844 is 
sufficient to-make the second exception applicable. In either 
view, the interest of the . defendants ' cannot be annulled by.’ the 
plaintiff and the suit'has' been rightly ‘dismissed. The: appeal is 
dismissed’ with’ costs, ' ? 

AST. M.. GN y Appeal dismissed. 
- (0909) C. W.N $135.77 RS em : . 
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Von. XXXIV.] -. IGH COURT, 

bn Before Sir deest Mookerijee, Knight, Judge and Mr: Une y 
Don dee tí Panton Sos ua oru tuu ul 
Eg T i BYOMKES SEDES AND ANOTHER’ (73-0 vonia 
anto =, NEH UE ha, ah , : 
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Apbeai — Dicen tn favour of a party, d can appeal—Letters Patent, d. (p 
ae Order passed in the exercit of revisional jurisdiction—Order, 4 to be pass- 
TU ed with Jirih tun. 

"A party cannot appeal against a qe in | bia favour, solely with a view to 


attack the propriety of tho para assigned in the judgment i in support ot. tbat 


decree, 
b 


` An appeal ‘under clause 1s of the Letters Patent does not tie om as 
order made in the exercise of revisional jurisdiction, whether such' order wal 
or-was not made with jurisdiction. 


Appeal by’ the Plaintiffs. "E : 


The plaintiffs instituted a suit for rent valued less than Rs. ` 50 
iri the Court of the Munsiff, having power to, exercise. final jurisdic- 
tión under section 1 53 of the Bengal Tenancy Act, The suit was 
dismissed. This decree was reversed on appeal. The second 
appeal, against the decree was dismissed but the decree was revers- 


ed on revision by the following judgment of . e 


Newbould, J.—This' appeal. arises out of a decision in 1 à Suit 
for arrears of rent. The amount c aimed did not exceed Rs. 50 and 
‘the suit was decided by a Munsiff who was empowered by the Local 

Government to exercise special jurisdiction. under section 153 of 
the Bengal Tenancy Act. The Munsiff dismissed the suit. On ap- 
pea! that decision was reversed and the suit was ‚decreed. ; 
.. The question that now arises is whether an appeal lay to the 
lower appéllate Court, The p'aintif claimed the land .as part of 
his putni, The defendant alleged that, the’ land was not.included 
in the p'aintiff's putni but in a Goyernment klas. meha!, The Sub- 
ordinate-Judge held that in: dismissing the suit the Munsiff had dé- 
cided a. question relating to title to the land between parties having 
arise claims-thereto.. . roy 

Tt is contended. that as the defendant set. up the right of Goren: 


* Letters Patent Appeal No. 2a of 1920, against the decree and'order of Mr. 
fustice Newbould, dated the and February, 1920, in Appeal from’ Appellate 
Decree No.'758 of 1919 with Civil Rule No. 87 (5) of 1919 reversing the decree 
af Babu Bhagabati Charan Kundu, Subordinate Judge, 4th Court, 24 Perganas, 
dated the 4th March, 1919, reversing that of Babu Sarada Kumar Sen Gupta, 
' Munsiff, 1st Court, at Sealdah,-dated the oth December, 1917... ota 
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ment and Government was no party to the- sut, no question -had 
been: decided relating to title as between parties having conflicting 
claims. In my opinion this contention is tight.. It has been re- 
peatedly held by this Court that when the defence is set up that rent 
is payable not to the p'aintiff, but to a third person and that person 
is no party to the suit the decision in thé rent suit does not decide 
‘a question relating to tit'e to the landas: between parties’ having con, 
‘flicting claims thereto. [See the case of Dodrga JVarain "Sin v. Ram 
Lall Chhutar (1) and the case of Dena Bandhu Nandi v. Nobin 
Chundra Kiur (2) j 
It is contended of beha'f of the respondént that i in this case the 
defendant did not, admit that he heid the land under Government 
but claia. ed proprietory right. Itis true that in his written state- 
ment he has described himself as the proprietor. But on reading 
the written statement as a whole, his contention is clearly seen to be 
that the land formed part of a khas mehal which is the property of 
of Government and that heheld the land as a tenant under Govern- 
ment. Paragraph’ 9 refers to the property as the Khas Mehal pro- 
perty of Government. In paragraph 4 the defendants state that 
they have been informed and believe that the land described in the 
plaint constitutes holding No. 184, sub-division 16, grand division I 
in Dehi Punchannogram which was: recorded in the register of the 
Collector of the 24 Purganahs Khas Mehal for upwards of 40 years 
in the:ngme of Bolai Chand Dutta, the grandfather and predecessor. 
in interest of Benode Behari Dutta; that is the defendant No, 1 
whose interest was purchased by defendants Nos. ato. 4. They 
clearly did not set up a right independent of the Government right 
and the decision of the Munsiff that the land was part of the Gov- 
ernmént khas mehal was not a decision which could render his de- 
cree the subject of an appeal under section 153. 
“I must therefore hold that the Subordinate Judge: acid without 
jurisdiction in reversing the decision of the Munsiff and decreeing 
this suit. It also follows that the decision of the Subordinate Judge 
is not open ta appeal to this Court. Though there may be cases as 
shown in Kalipada Karmakar v. Shekhar Basini Dasya (3) in 
which section 153 Bengal Tenancy Act does not prevent an appeal 
from the decision of the appellate Court though no appeal lay from 
the first Court, this is not one of them. The learned Subordinate 
Judge held that the defendants were estopped from raising the ques- 
tion of title and me remarks i in his on -on the merits of Hinr 


a) (1881) LL R. 7 Cale. 330. - cC a 8 C. W, N. 437^ 
(3) (1916) 24 C, L. J. 855: ` .. 
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claim were nota decision of the question relating to title, The result Cit 
is that the appeal must be dismissed and the Rule made abso'ute the 1931. 
decree of the lower appellate Court is set aside and that -of the Byomkes 
Court of first instance restored. _ ES T uH 
I make no order as to costs in this appeal ai in the Rule. Poca *4 
Against this decree and order, the pans appealed under clause a 777 
‘5 of the Letters Patent. 
. Babus Dwarka Nath Chucke: rbutty and Raranashibast Mukerji 
for the Appellants. ; j 
Dr. Dwarka Nath Mitter, Babus Kshitis Chandra CARY $ 
and Narayan Chandra Kar for thè Respondents. , 
T he judgment of the Court was delivered by 
Mookerjee, J,—This is an appeal under clause r$ of ing July, 23. 


Letters Patent from a judgment of Mr. Justice Newbould Based in ` 
the excercise of revisional jurisdiction. i 


A suit for rent was instituted by the appellant in ‘the Court of 
the first Munsiff at Sealdah in the^district of 24-perganas. The 
claim was contested and the suit was di missel An appeal was ` 
thereupon lodged: in the Court ‘of the Subordinate Judge of 24- 
Perganas. The appeal was heard on the merits and the decision 
of the trial Court was reversed: Against the decree of the Subordi- 
nate Judge two proceedings were instituted in this Court ; one was 
an appeal from appellate decree ; the other was an application for 
revision, on the basis whereof a Rule was issued by .this Court. 5 
The common question which was argued before Mr. Tustice. New- 
bould in both these proceedings was, whether an appeal lay to the 
Subordinate Judge from the decision of the primary Court. It was 
urged that as the amount claimed did not exceed Rs. so and as 
the suit was decided by a Munsiff who was empowered by the Local 
Government to exercise final jurisdiction under seation 153 of the 
Bengal Tenancy Act his decision could not be challenged by way 
‘ of appeal to the Subordinate Judge. Mr. Justice Newbould came 
to the conclusion that the appeal from appellate decree present- 
edtobim vas incompetent, because the S:bordinate Judge had 
not determined by his decree any of the special questions 
mentioned in section 153 of the Bengal Tenancy Act-which would 
justify an appeal to this Court. In this-view, the appeal from appel- 
late decree.was dismisse l as incompetent, In the Rule Mr. Justice 
Newbould.came to the conclusion that the decree of the Subordi- 
. nate Judge must,be discharged as made without jurisdiction. His 
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view of the proceedings in the trial Court was that no such special 
questions had been decidéd there as would entitle tlie party aggriev- 
ed to maintain the appeal before the ‘lower appellate Court. Froni 
this standpoint, he made the Rule absolute, set aside the decree of 
the Subordinate Judge and restored ‘the decree ‘of ‘the Court of first 
instance, Dc . 

The present Appedi iga the Letters Patent purports to b& 
directed against the decree of dismissal made in *the appeal . from 
appellate decree as also against the order for reversal made in the 
Rule. As regards the decree of dismissal made in the appeal from 
appellate decree, it is clear that the appellant is not entitled to 
maintain the appeal: "That decree is iù his favour and he cannot 


"appeal against a decree in his favour, solely with a view to attack the 


propriety of the grounds assigned in the judgment in support of 
that decree. ‘In reality, the "appeal under the Letters ` Pátent is 


` directed against the order made in the "Rule. 


A preliminary objection to the appeal has been taken on behalf 
of the respondent, that'the appeal is. incompetent by virtue of the 
amendment made in rg1g:in.clause xg of the Letters Patent. The 


_ relevant portion of the Letters Patent as amended isin the follow- 


ing terms: “ And we do further ordain that an appeal shall lie to 
the High Court of Judicature at Fort Wiliam in Bengal froma 
judgment (not being.an order made in the exercise of revisional juris- 
dection) of one judge of the said High Court.” “There -can-be no 
doubt that the order made by Mr. Justice Newbould isa judgment 
within the meaning of clause 15 of the Letters Patent. The ques- 
tion-is,-is.it an order made in the exercise of revisional jurisdiction ? 
Ifthe: answer-be in the affirmative, no appeal lies under clause 15 of 
the Letters Patent against such order. On behalf of the appellant, 
the argument has been advanced that an appeal lies to enable the 
appellant to show that the order which purports to have been made-, 


in the exercise ofwevisional jurisdiction was made without jurisdic-.- - 


tion. ‘We are of opinion that this ‘contention is not well-founded. 

: We are not unmindful of the decision of the judicial Committed’ : 
-in-the case of Hurrish.Chunder Chowdhry v. Kali Sunderi Debea (x), 
Where the following observation occirs; "Their Lordships do not 
think that Mr. Justice Pontifex can be properly treated as having 
„usurped jurisdiction ; but if he had, this ‘would “have been a valid, 
ground of appeal and they are unable to agree with the Chief Justick 
that if a Judge of the High Court makes an order under misappre- 
‘hension of the extent of his jurisdiction, the High Court -} has + "no 


(0 (1882) L. R. 10 Asg; L Le R, g Calc. 482a *, 
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* power by appeal or otherwise to set right such a miscarriage of 
justice”, This pronouncement was made in 1882, long before the 
: amendinent of the Letters Patent in 1919. The terms of the Letters 
Patent as amended are perfectly clear and we are not pre- 
pared to accept the contention of the appellant that the only orders 
` made in the exercise of revisional jurisdiction which are made 
non-appealable by the Letters Patent are orders made with 
“ Jurisdicjion. The orders which are made non-appealable are, 
-in our opinion, all orders made in the exercise of revisional juris- 
diction and an appeal cannot be maintained to test whether 
an order which purports to have been made in the exercise 
of revisional jurisdiction was or was not made without jurisdiction. 
"To adopt the contrary view, would be to substitute the expression 
“ Order made with jurisdiction in the exercise of revisional jurisdic- 
tion” for the expression “Order made in’ the exercise of. revisiosal 
jurisdiction.” We are fortified in this view when we recall HS his- 
‘tory of the law-on the subject. 

It is well known that before. this amendment was made, there 
had been a considerable divergence of judicial opinion upon the 
question whether an appeal was allowed under the Letters Patent 
against orders made in the exercise of revisional jurisdiction. The 
trend of opinion, which was by no means uniform, m the High 
Courts of Calcutta and Madras was in favour of the right of appeal. 
Reference need be made to the cases, among others, of Skew Pro- 
sad Bungshidhur v. Ram Chunder Haribux (1); Debendra Nath 
Das v. Bibudhendra Mansingh (2), Jalan v. Assaram (3); Peary 
Lally. Banamali (4) ; Baijnath v. Jung Bahadur (x) ; Chappan v. 
Moidin Kutti (6); T. V. Tuljaram Row v. M. K. R. V. Alagappa 
Chettiar (7) and X. Srinivasa Iyengar v. S. K. M. R. M. Rama- 
swami Chettiar (8). A contrary view was indicated in the cases of 
Hiralal v. Bai Asi (9) and Nisar Ali v. Ati Ali (o). It was to 
remove this divergence of judicial opinion that the Letters Patent 
was amended and the amendment gives effect to the opinion that 
‘an appeal should not lie from orders made in the exercise of revi- 
sional jurisdiction. The order made by Mr. Justice Newbould 

. ^ was unquestionably made in the exercise of revisional jurisdiction ; 
, Whether he exercised that jurisdiction when he should not have 


(1) (1913) I. L. R. 41 Cale. 323. (2) (1915) I. L, R. 43. Calc. go. 
T (3) (1912) 22 C. L. J. 22. (4) (1911) a2 C. L. J. 40. 
(5) (1915) 22 C. L. J. 113. (6) (1898) I. L. R. 22 Mad. 68. 
(7) (1910) 1. L. Re 35 Mad. t. (8) (1913-1915) 1. L. R. 39 Mad. 235. 


(9) (1897) © L. R. 22 Bom, 891. (to) (1905) 1, L. R. 28 All, 133. 
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exercised it, is a matter -which cannot be . investigated by way of 


. an appeal. X 


We may add that reliance was placed upon the decision of this 
Court in the case of Bandiram Mukerjee v. Purno Chunder Roy (1), 
toshow that when a decree has been made without jurisdiction, 
an appeal lies against it,, precisely in the. samee manner as if 


4t had been made with jurisdiction. But this doctrine, is’ of nd 


assistance to the appellant; an appeal lies against p decree 
made without jurisdiction, because a decree, so made possesses all 
the qualities of a decree under the Civil Procedure Code. 
On. the other hand the analogy: may .well be invoked to support 
the.view that-an order made in the exercise of revisional. jurisdio- 


* . L . « . . . ^ 
tion isan order so made, even if it has been made without jurisdic- 


tion. E M m n : 
e Weare, accordingly, of opinion that the present appeal is incom- 
petent and must be dismissed with costs. i 
A. T. M. ' Appeal dismissed, 


à) 09:7) 1. L. R. 45 Calc. 926 3 27 C. L. J. 115. 


ri X ' " ai 


Before’ Sir Nalini Ranjan Chatterjea, Knight, Judge, and Mr. 
Justice Panton. 


RAM KANAI PAL AND OTHERS 
‘ t. $ 
PUNNA CHANDRA (alias) JOGESWAR PODDAR AND OTHERS, * 
Decree— Attachment, if velid—Atiachment of dee before it is drawn a 
When a person has the judgment of the Court that he shall have a decree, he 


then obtains his decree. The decree, when drawn up afterwards, relates back to 
that time: Mugniram v. Gursahat (1) referred to, 


Appeal by the Petitioners, 
Application by assignees of decree -for pueden of their 
names, : i 
The material facts appear from the judgment. | 
* Appeal from Order No, 217 of 1919, Against the order of Babu S. N, Guha, 
Officiating Subordinate Judge, and Court of Dacca, dated the 12th May, 1919. 


(1) (1889) |, L.R. 17 Calc. M L'R 161, A. 195. *, 
i 


Vort. XXXIV.] HIGH COURT. 


Dr. Sarat Chandra Basak and Baby Debendra ee Pal for 
the Appellants. ' 


` Babus’ Gunada Charan “Sen and Sarat Chandra Dutt for the 
Respondents, 


The judgment of the Court was as follows : 


This appea* is against an order directing the respondents to be 
‘substituted as attaching decree-holders. under the following cir- 
cumstances, — * 


It appears that one Mathura Nath Poddar obtained a prelimi- 
nary decree in a suit brought by him for partition against his co- 
sharers. Under the judgment in that case, the plaintiff 
Mathura Nath obtained certain immovable properties in his 


share and was held entitled to certain sums of money (as. 


owelty money) from § persons. This judgment was passed on 
the 18th December 1917. Th-re was considerable delay 
in drawing up the decree. As a matter of fact, the decree was not 
drawn up and signed until the gth December 1918. After the 
judgment had been delivered, the respondents. applied for attach- 
ment of the money portion of the decree, and notice of attachment 
‘was issued on the 2nd October 1918. It was returned on the 
-ground that the decree had not been prepared at that time. An 
application was made again on the 25th November: 1918 by the 
respondents for.attachment of the decree. On the next day the 
26th November, the Court sent the' notice of attachment and this 
time the notice was kept on the file in order that the decree might 
be attached after it was made. On the next day, 27th November, 
the judgment-debtor Mathura Nath assigned all his interest in the 
subject matter of the suit including the moneys which Mathura 


‘Nath was to get from his five co-sharers to Ram Kanai Pal and: 


others, the appellants before: us. The decree was not prepared and 
signed until the oth December 1918, . | | 


The assignees Ram Kanai Pal and others adi for being subs- 
tituted in the place of Mathura Nath. The respondents Sananda 
Chandra: Pal and others also applied for being substituted as 
attaching creditors and they contended that, as attaching creditors, 
théy were entitled to have preference over the assignees. They 
also impugned the assignment itself as not being dona fde, ° 

“ The Court below held that the attachment was valid and ' direct- 
ed the respondents to be substituted as attachihg decree-holders. 
“Fhe assignees appealed to this Court, and the case was remanded to 
the Court bélow for & finding as to the dona fides of the assignment 
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in.favour of Ram Kanai,Pal and others The Court below has. come 
to the finding that the assignment was-a Jona jide one. WE... 

"The first question for consideration therefore. is, whether there 
was a valid attachment of the decree prior to the assignment in 
favour of Ram Kanai Pal and others. It is contended on behalf 
of the appellant that under section 6o of thé’ Civil Procedure Code, 
it is only saleable property. (with certain exceptions) Which can be g 
attached, that order 21;'rule 53 says that where the “property to be 
attached is a decree, it shall be attached in a particular, manner, 
that the ordering portion of a judgment merely states the conclusion 
at which the Court arrives and is not a decree, and that so long as 
the decree is not,drawn up and signed there is no decree which 
can be attached.. But the final judgment in the partition suit was 
passed on the 18th December 1917, under that judgment Mathura 
Nath became entitled to certain properties and to certain sums of 
méney (as owelty money) from the defendants; the judgment 
not only gave the conclusions arrived at by the Court, but also 
gave directions. . He therefore obtained: the decree on that day, 
though the formal decree was drawn up and signed later on. 

In-the case of Mugniram Marwari v. Gursahat Nand (1) , cer- 
tain proceedings taken by the guardian of a minor were sought to. 
be-set aside on the ground that the minor had not been properly 
represented by the guardian, as the certificate of guardianship had 
not been issued to him though the Court had. appointed him .guar- 
dian. The: Judicial -Committee observed (See pages 356-357.). 
“ Their Lordships are of opinion that when the Court makes that 
inquiry, and comes to a decision that the application should be 
allowed, that is doing all that is substantially necessary in the 
matter ; and when the order is made that the applicant. shall have 
his certificate, the applicant really then obtains his certificate. All. 
is done at that time which is necessary.to show that he is the per- 
son who should “have the certificate. He then, by getting' that 
order, substantially Obtains the certificate, although the officer of | 
the Court, whose duty it would be to draw up the certificate,- and: 
prepare it for the signature ofthe Judge, or the seal of the- Court 
to be attached to it, may not do that for some time afterwards, on 
account of the course of business, or the party not applying to him, 
for it. When aman obtains an order for a certificate he does in 
substance comply with the terms of this Act, in the same way.as 
when a person has the judgment of the Court that he shall have a, 
decree in his suit it may be said that he then obtains his decree, 


(1) (1889) 1..L. R, 17.Cale, 347; Li R, 16 LA, 195. et hu ; 
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The decree, when itis drawn up afterwards, relates, back to that’. 
time ; and so. would the certificate in this. case relate back ; and the | 


terms of the Act that he shall have obtained such certificate are. 
complied with." We think the observations many be applied to, this , 
case. . 4 1 

Under order 20 rule 7 of the Civil Padus Code. the ae 


is: to. bear the date of judgment, though the ‘decree . may. 
be signed subsequently. Itis true that the decree-holder has to , 
pay stamp duty under the Stamp Act: before the decree can be, 
drawn up. But upon the payment of the stamp the- decree is,- 


drawn up and signed. When it is signed it relates back to the date 
of the-judgment. The decree therefore is in existence on the date 


of the judgment except for certain purposes (such as the computa- e 


tion of the period of limitation prescribed for an appeal which is to 


be computed from the date on which the decree is signed) We: 
think therefore that there was a decree in favour of Mathura Nath’ 


in the ordering portion of the judgment though’ the ‘formal decree 
was not drawn up and signed until the, gth December 1918 after 
the necessary stamp duty was paid. It may be mentioned here that 
the conveyance obtained by the assignees themselves professed to 
transfer the decree, and the rights and interests of the judgment- 
debtor in partition suit. 

It is next contended on behalf of the appellants that the decree 
obtained by Mathura Nath was for immovable properties | as well 
as for certain sums. of money, and the notice having directed attach- 
ment of the decree (i. e., the whole decree), and the attachment | 
' having been made accordingly, was bad because. the procedure 
for attachment of a decree other than a deeree for money, ora mort- , 


gage decree, is different and was not followed. But the decree. 


holders applied-for attachment only ofthe money portion of the 


decree, and they do not claim any right on the basis of attachment . 
of any other portion of the. decree. The nofice in so far as it. 


directed the attachment of the other portion of the decree and the 
attachment of the other portion of the decree no doubt must be 
treated as ineffectual, but that does not affect the attachment of 
the decree in so far ‘as’ it’ awarded certain sums n pin to 
Mathura Nath. T 

The attaching decree-holders however claimed the : monies pay- 
able to Mathura Nath by three only out of the five jádgment-deb- 
tors. ‘The Court below was therefore wrong in directing the attach- 
ing decree-holders to be substituted in: respect of the decree, which 
directed the payment of monies by the judgment-debtors (meaning 
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"Civil. | thereby-a// the judgment:debtors). to: Mathura Nath.: The order.of- 
inn the Court below will -the.efore be varied by ordering . that the’ 
Xs Kis d attaching decree-holders will be substituted in respect df the decree 


] v © insofar as it-directs payment of the sums by’ Gopal. Chandra 
Puüna Chandra. Poddar, Rai Mohan Poddar, and Kali Kumar Poddar (now repre- 
sented by Kamini'Kumar Poddar and: Akshoy; Kumar Poddar) to 
„e Mathura Nath, and that the assignees Ram Kanai. Pal and others, 
will be entitled to be substituted in.respect of the rest of the decree. 
In other respects the order of.the Court below will be confirmed: 
E No order'as:to costs, - E Hoods ja CAST SONS s 


ALT. M,' » à 
i , e à 
vat york, 1 ^a. S Py tt 


Decree varied. 


n gt n 5 WES rugs ue ct 
i di Sir Nalini Ranjan Chatterjea, Knight, Ja and Mr. 
: Pu - oe Justice Panton, 


Cmn ` UR LA E '" PABAN KHAN. 
1921. - : "T : n i v. l : 
July, 26. . BADAL SARDAR* | - 


Attn writness—Scribé—Document, execution of Evidence Act (I of 1873), 
* Secs. 68,70. ` "a : 
"Kn attesting wit. iess toa document is a witness in whose presence the docu- 

ment i is executed. ; Ho 
A scribe by reason of his" having signed the name of the executant‘on the 

document ‘on his Behalf, is not a Span. attesting witness: Rajani v. Pancha» 
, nanda (1) followed. Pe 
B Proof of execution of & ' document required: to be attested by- calling one 
attesting ‘witness under section 68 of the Evidence Act, is not required under 
section 70 where the execution of the document is admitted by the executant, 


` ' Appeal by the Plaintiff. E e 
” Sùit'on a mortgage bond. l ; 
The material facts appear from the _ judgment. 
= Babu Nalin Chandra Pal for the Spent; K 


. “e Appeal from Appellate Decree No. doo of 1919, against the decree of 
K. K Sen Esq, Officiating Additional District Judge of Khulna, dated the 
gth ‘September, 1919, reversing that of Babu Jogendra ‘Kumar Das, Additonal 
Munif!" of Khulna,- dated the 18th November, 1918. : 

.Q) 0918) 23 C- WG, Naga | ^ 0 


‘ 


Vot, XXXIV. | eos HIGH COURT, >- 


' Babu Samatul Chandra Dutt for the Respondent: ` 
The judgment of the Court was as follows : 
This appeal arises out of a suit upon a inortgage-bond. , 


The. defendant admitted the execution of the bond but pleaded 
payment and satisfaction of it. He also raised the defence that the 
*bond should not be regarded as a mortgage bond. . . 

| The Court offirst instance held that the execution of the. bond 
not being “challenged, the necessity of its proof did,not arise. ‘That 
Court over-ruled the other pos of the defendant and.gave a decree 
to the plaintiff. 

On appeal by the defendant the jeg Additional District 
Judge was of opinion that the provisions of section 59 of the Trans 
fer of Property Act had not been complied with. .He held that the 
scribe having. executed the deed on behalf of, the appellant was not 
competent to attest his own signature,’ ‘and there being. no other 
evidence, allowed the appeal and dismissed the suit. |. 

It has been contended on behalf, of the plaintiff who i is the 
appellant before us that, having regard to the provisions .of section 
7o of the Evidence Act, there was no necessity for calling any attes- 
ting witness under section 68 of the Act ; and reliance was placed 
upon the cases of Satis Chandra Mitra v. . Jogendra Nath Mahala- 
nabis (1) and Nibaran Chandra Sen v. Ram Chandra Sen (2). , 

In those cases, however, the only question related to proof of 
execution of the mortgage bond. No question was raised before, or 
decided by, this Court, in either of the two cases as to validity of the 
mortgage-bond with reference to the. provisions of section 59 of the 
Transfer of Property Act. The two questions are different, one being 
the question of proof of execution of a document required to be 
attested by calling one attesting witness under section, 68 of the 
Evidence Act, which, however, is not required, where the execution 
of the document is admitted by the executant ag laid down in sec- 
" tion yo of the Evidence Act The other question relates to the 
validity of the mortgage even though the document might be proved: 
according to law: This distinction does not appear to have been 
kept in view in the Court below: and although the question of the 
validity of the mortgage bond was set up in the written statement 
and put in issue, the Court of first instance, at any rate, does not 
appear to have appreciated the distinction between the two. 

It appears that me mortgage bond, on the face of it, cont ained 


(1) (1916) L Le R. 44 Cale. 345320 C. W.N. 1044524 C.L J. 175. 
(2) (1917) a2 C. W. N. 444. 
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the names of 4 attesting witriesses of whom two were illiterate and 
the scribe of the deed says that he put down the names of those 
illiterate witnesses at their request.’ te is not clearly stated, how- 
ever, whether they were attesting witnesses in the sense that the 
'dotühient was executed’ in ‘their’ presence. There were however 
"two' other witnesses who signed their own names aed although the 
Scribe by reason of his having signed the name of the executant oh 
‘the document on his behalf is not a competerft attesting witness 
as laid down in’ the case of Rajani Kanta ' Bhadra v. Pancha- 


“nanda (1) there are, as stated above, other persons whose names 


appear as attesting witnesses in the document. Under the circum- 
stances, the plaintiff’ should be given an opportunity of producing 
* evidence to show that the document was executed in the presence 
of attesting witnesses so as to satisfy the requirements of section 59 
of the Transfer of Property ‘Act. This however must'bé'on terms, 
“as the point was taken in the written statement. 


. We accordingly direct that upon the plaintiff appellant paying 

to the defendant respondent all: the costs incurred up to this. stage 

| within a fortnight of the arrival of this order in the Court of appeal 
, below, that Court ‘will allow the plaintiff an opportunity of adducing 
"evidence to show that the document was properly attested within 

the meaning of section 59 ofthe Transfer of Property Act and 

then dispose of the case according tolaw. "The Court of appeal 

below may direct the Court of first instance to take fresh evidence: 
"under Q. 41 R. 28. 


If the aforesaid costs are not paid within the time specified, the 
appeal will stand dismissed with costs. 


ATOM, - | aptat allowed : Case remanded, 
(1) (1918) 23 C. W. N; ago. 


bos 
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Before Sie Asutosh Mookerjee, Knight, Judge, and Mr. 4 
as Panton, 
, SATIS CHANDRA DAS AND OTHERS 
LA 
UMES, NARAIN CHAUDHURI AND OTHERS, * | 
Deposit—Bengat Tenancy Aci f VI of 1885), gections 616 P tenancy— 


Deposits for threeYenancies— Deposits accepted by Court Landlord, if can 
question validity of deposits, 


Wa tenant holds in fact one! tenancy under his landlord but makes three de- 
posits In Court on the’ allegation that he holds thres distinct tenancies, the des 
posits are not valid within the meaning of section 61 of the Bengal Tenancy Act. 


7 


The landlord can question thelr: validity, although’ they were accepted by thee 


Court under section 62: Sasi v, Umakant (1) distinguished.’ 
- Appeal by the Defendants. 


Suit for recovery of arrears of rent. 


The primary Court dismissed the suit. , This decree was reversed 
by the lower appellate Court, On second appeal it was confirmed 
by the following judgment of 


Newbould J.—This appeal arises out of a rent suit, There 


‘ig no dispute about the total rent payab'e ; but the’ plaintiffs’ case is 


that the amount is due for a single jama. Defendants say it is the 
total of three jamas. , The finding of the lower appe'late Court is 
that there were three jamas which were consolidated into one jama 

long ago. .That is a finding of fact'which is .final.in second appeal, 

It is contended that in coming to this conc'usion the lower ap- 
pe late Court has misconstrued Ext. C—a judgment of'1896. This 

does not appear to be so.: As the learned Subordina‘e. Judge points 

out, that judgment shows that the defendant's case-is inconsistent 
since in 1886 they admitted that two of the three jamas had been 

consolidated whereas they now deny that any "of them ‘was So con- 

solidated ; whereas, on the contrary, the. plaintiffs? case throughout. 

has been consistent since then and indifferent occasions he has, 
always treated these three jamas as consolidated, Whether upon 

these facts an inference can be drawn that the jamas have been 

consolidated is not a question of law. 


*-Letters Patent Appeal No. 50 of 1920, against the judgment of Mr. Justice 
Newbould, dated the 17th May, 1920, in Appeal" from Appellate Decree No. 663 
of 1919, against the decree of Babu Rajendra Lal Sadhu, Additional Subordi- 
nate Judge of Pabna, dated the 6th January, 1919, Foversing. that of Babu Kesab. 
Chandra Sen, Additional Munsiff of Pabna, dated the apth April. 1918,, 

(1) (1914) 20 C."L. J. 153. 
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The next point urged is that the deposit of rent made by -the de- 
fendants should have been treated under section 62 of the Bengal 
Tenancy Act as an acquittance for thesamount due. The finding of 
the lower appellate Court reversing that of the first Court is that ` 
the defendants were not justified by: section 61 in making a deposit. 
There was no tender ; so clause (a) could not apply. | On “the find- 
ing that the three j jamas had been consolidated into one the defend, 
ants could Have no reason to believe that their tenger would “be re- 
fused or a receipt withhé'd ; and so clausé (b) could mot “apply, 
clause (c) and clause (d) are obviously inapplicable, But it is con- 
tetided thàt even though a tenant may not be authorized by section , 
61 to, make, a deposit c of rent, yet ff that deposit i is accepted by the. 
Court cadet section. 62 the right to deposit , cannot subsequently be 
called in question. In support of this contention: the: case ‘of Sasi 
Bhusan Dey v. Umakant Dey .(x) is cited. ‘But that was a case 
dealing with the question of an insufficient deposit and not of a de- 
pon by a tenant who had no right to make it under section 6r. 
"The appéal fails on both the points “urged and i is dismissed with. 


of the Letters Patent. ' 2 
Babus Sarat Chandra Rai pH and Priy Sankar Masum- 
dar for the Appellants. : 
Babu Krishna Kamal Maitra for the Gae 
-The judgment of the Court was delivered by -= 
.'Wookerjee J.—This isan appeal under clause r5 of the Let- 


| ters Patent from a judgment of ‘Mr. Justice Newbou'd''in an appeal- 


from an. appellate ‘decree in a suit for recovery of-arrears ‘of rent, 
The question: in controversy was, whether there was.a valid déposit 
of rent'under section 6r of the Bengal Tenancy Act prior to the in- 
stitution:of the suit. . The Court- of first instance-answered ‘in favour’ 
of the defendants and” dismissed the suit. .Upon appeal, the'Sub- 
ordinate Judge reversed that decision and his decree has - been con- 
firmed by ‘Mr. Justice Newbould.' | ' $- - ey 

i It'appears that the defendants-at one time held under the plain-^ 
tiffs three distinct tenancies. The plaintiffs have instituted the pre- - 
sent suit for recovery of rent due in respect of .the lands comprised“ 
in all the three tenancies on the allegation ;that the tenancies had 
been. amalgamated and now constituted, in reality, only one-tenancy.. 
The defendants pleaded that the tenancies were. distinct and that : 
on this-footing they had, prior: to the- prn d the suit mage i 


(1) (1914) 20 C. XT. 153. g "P" 
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three deposits i in Court in respect'ofthe three alleged ~ distinct te: 


nancies. Tt was found by the Subordinate ‘Judge, contrary to the 
decision of the Coutt of first*instance, that the threé tenancies had 
been amalgamated, and we are of opinion that Mr. Justice New- 
bould has correctly held that the question whether” the three 'te- 
nancies had œ had not been amalgamated was a question of fact de- 
pendent forits decision upon evidence which could not be con- 
sidered by this Court in second appeal. We must,‘ consequently 
proceed ĝn the assumption that atthe date‘of the institution of the 
suit there was only one tenancy.: This raises the question whether 
the deposits had been validly made and ‘furnished : .an "answer to 


n the claim. ^ 


Mr. Justice Newbould bas found that none of the conditione 
precedent to the application of sub-section (r) of section 61 bas 
been proved to exist, But it bas been urged here on behalf of the 
defendants, appellants, that the case may be brought within clause 
(by: as the tenants had on a previous occasion, though many years 
ago, tendered rent-which ‘had been refused and had consequently 
reason to believe that rent, if-tendered on the present occasion, 


-might meet with the same ‘fate.’ We ,shall not pause; to examine 


whether this view is or is not plausible, for even if we ‘assume, that 


“the case comes within clause (b) of sub-section (0) of section 61, 


itis clear that the defendants 'cahnot succeed." The’ section con- 
‘templates that the tenant-may present to the Court having jurisdic- 
tion to entertain a suit for the'rent of his tenure or holding, -an ap- 
plication.in'writing for permission to deposit in the Court the, full 


' amount of the money: then due. If'a^tenant holds in fact one 


tenancy under his landlord but makes three deposits in Court on the 
allegation that he holds three distinct tenancies, it cannot "be main- 
tained that this is a deposit within the meaning of. section ór. Büt 
it has been argued that once a deposit bas been made and has been 
accepted by the Court under section 62, it is ngt open to the land- 
lord to question its validity. 1n support of this proposition, reliance 
has beém placed upon the decision in Sasi Bhusan Dey v. Umakant 
Dey (i) That case however is clearly distinguishable. It was 
there held that where the amount deposited was less than the amount 


“due, the deposit operated as a part payment of the debt due to the 


landlord, inasmuch as sub-section (2) of section 62 provides that a 

receipt given by the Court operates as an acquittance for the amount 

of the rent payable by the tenant and ‘deposited as aforesaid, in the 

same manner and to the same extent as if that amount ‘of rent had 
() (1914) 40°C, La J, 153. 
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been received bythe landlord. Ifa tenant unconditionally offers 
money to the landlord, even though the amount tendered may not 
cover the, entire arrears due, the landlord is bound to accept it in 
part satisfaction of his dues. The case before usis however of a 
different description. Here the deposits which are said to have 
been made, were, strictly speaking, made not in respect of the one 
tenancy held by the plaintiffs, but in respect of three tenancies , 
which-were no longer. in existence as distinct tenancigs but had been 
amalgamated into one tenancy. We are of. opinion that dhere was’ 
no valid deposit and the suit has been rightly decreed. | The TES 
is consequently; dismissed with costs. 2 
A. T. M. Appeal dismissed. 


. 


- 


Before Sir Lancelot Sanderson," Knight, Chief Justice, and Mr. 


E i, Justice Chotsner. s . 
' RAJA SASI-KANTA ACHARJYA BAHADUR ` 
Er oes = " 


? 


o . SANDHYA MONI DASYA AND ANOTHER.” 


Preiumplion-—Eniry in — record-of-righis—Non-agricultural land— Bengal 

Tenancy Act (VII of 1885), Sec 103 (B) Sub-sec. 9). i 

If an entry has been made in the record-of-rights with regard to land which 
docs not come within the scope ot the Bengal Tenancy Act, and with regard to’ 
which, the revenue officer had no jurisdiction, to make the entry, the presumption 
under section 103 B (3) of the Bengal Tenancy Act is not of such great weight 
as would be the case ifthe entry were with regard to matters which are rightly 
and properly included in the record-of-rights. 


Appeals by the Platit. 
Suit for, Mas possession of. dlaputed lands. 
The'material facts appear Hon 'the Tues of the learned 
Chief: "Justice. 
Babu Gobinda Chandra Dey Roy for the Appellant. | 
“Dr. Sarat Chandra Basak and Babu Annonda Charn Karkin 
for the Respondents. 


* | Appeals from Appellate Decrees Nos. 1777 and 2047 of 1919, against, the 
decrees of E , Milsom Esq , and Additional District Judge of Mymensingh, dated 
the 31st July, 1919, affirming those of Babu Atul Chandra ' Banerjee, Manaiff, 
3rd Court, at Mytnensingh, ‘dated the zand July 11918, - « t$ 


z 
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. The judgments of the Court were as follows : 
Sanderson C. J —This is an appeal from the judginént of the 


learned second Additional District Judge, of Mymensingh ; 4 and, ! 


the suit was brought for the purpose of obtaining ‘has possession 
of the lands in dispute. 

` The defendant i in one case was Brindaban Chandra De Sarkar, 
and the defendant i in the other case was his wife ; 3 and, it has been 
found that she wgs a denamdar for her husband, and the two cases 
have been&reated 'as. if Brindaban was the occupier of both the 
pieces of land, 

The first Court dismissed the suit: aad “upon. appeal to the 
lower appellate Court, decision of the first Court was upheld, and 
the appeal was dismissed. * 

The case raises a point of considerable interest, € as 
the record-of-rights which was published in February . 1918 describ- 
ed the character of the holding in each Case as Chandina, an 
expression which i in this part of the district was, ‘apparently prior 
to the entry in the récord-of- "rights, unknown. There wasa con- 
siderable discussion as to what was the. meaning of the word, but 
the learned Additional Judge for the purpose of his judgment said 
that he was prepared to hold, though with a certain amount of 
doubt, that the view urged by the plaintiff was correct, namely that 
by Chandina the settlement authorities meant bazar land not sub- 
ject to the provisions of the Bengal Tenancy Act |. , 

The first point, that the learned vakil for the, appellant. hag 
urged, i is based upon section .103 B (3). of the, "Bengal Tenancy 
Act which, provides that “ Every entry ‘in. a _record-of rights so 
published shall be evidence of the matter referred to in, such entry, 
and shall be presumed to be correct until it is proved by evidence 
to be incorrect" : and, the argument was to the effect that the 
learned Judge in the lower appellate Court had ignored that sec- 
tion and held that in. this case the entry | in the record-of- -rights 
created no presumption. , . The words of the learned Judge 
may be cited : he said, “ whatever land is dealt with by the settle- 
ment authorities as falling under the Tenancy Act, the Law says 
that the various entries made are to be presumed correct until the 
contrary is shown. But I know of no authority for, the view that if 
the settlement authorities decide that the land i is not held under 
the Tenancy Act at all, the view should be deemed correct, ” My. 
learned: brother and I have had some difficulty in understanding 
how this entry came to be made by, the revenue officer if the 
word “ Chanding" is to be taken to bear. the meaning which the 
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* Oi. learned Judge i in thé "lower appelláte Court put upon it. If the 
toa. révenue authorities understood that it meant Jazar land which was 

; Raja Set Sei ‘ahi : fiot ‘subject to the provisions of the Tehaincy ' “Act at all, it is difficult 
2 {6 ‘tinderstand why they ‘éntered it upon the’ record-of-rights_ which 

= was made in connection with lands which are subject fo the 
on Ce S Ténanéy ' Act The explanation of it may “be that the revenue 


officer had’ not then’ the advantage which the two lower Courts had 
of the discussion as to what the word réally meanf, And the entry 
iay have Been made under a’ misapprehension as to the real mean- 
ing. However that may be, the entry was made, and there it stands; 
and, the question is ‘whether the learned vakil for the appellant 
E: ‘right when he says ‘that a presumption must ‘be made that this 
" deséription of the holding i is correct until evidence i is given to prove 
the contrary. 

‘Dr Basak, ‘the ‘learned "Vàkii for the’ defendant, has con- 
tended that the learned Judge ‘was right in holding that no pre- 
šümption' arose for the teason that section 102 of the ‘Bengal 
Tenancy Act describes the particulars which are to be recorded in 
the  fécord-of-righits. It describes the classes of tenants ‘with which 
thé ‘tecord-of- -rights i i$ to deal ; and, for the purpose of seeing. what 
classes of tenants äre to be dealt with ‘he referred especially ‘to 
dlaiise (b) of section 102, and he urged that it is only with regard 
io what I might call proper entries i e, the entries which ought to 
be made and could be made in accordance with the provisions of 
the Bengal Ténaticy Act that the presumption Which is referréd to 
in séctión tos B (3) would arise. No authority directly upon this 
question has been citéd to us, ‘and: consequently it is not unréason- 
able to'àssume that the learned Judge was’ correct ‘when he’ said 
“T'know ‘of nó authority for the view that if the settlement áutho- 

` tities decide that the land is not held under the Tenancy Act at all, 
the view should be deemed correct.” The only authority, in any 
‘ US way touching the question, which was cited to us, is the case of 
Biprodas ‘Pal Choudhury v. Asam Ostagar (1), a decision of my 

learnéd brother Mr. Justice Woodroffe and Mr. Smither when he 

was acting as a Judge of this Court: There Mr: Justice Woodroffe, 
said, “The Legislature contemplated I think that only three - 

Glasses of tenants should be regarded as holding lands within’ the 

. E niéaning of the Béngal Tenancy Act, viz, & tenure-holder who has 
been held to mean a person collecting rents from raiyats, ‘holding ` 

lands for the purpose of cultivation and under-raiyats holding under 
them, "a Again he said, “ There seeris to nie no doubt that in its, l 


ay (1918) 1. L. R. 46 Calc. PN NE T 
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general scope the Bengal Tenancy Act is: law, for agricultural: land- 
lords and tenants.” Basing'his argument upon that, the learned, 
vakil for the defendant has supported his. proposition that if an 
entry has been made in the record-of-rights with regard to, land 


which does not come within the scope of the. Bengal Tenancy Act 


and with regard to which the revenue officer had no jurisdiction 
«to make the! entry, no presumption arose under section 103 B (3) of 
the-Bengal Tenancy Act. |I am not ‘prepared to go so far as to,say, 
that in th case no presumption arose from. the entry, in, the record; 
of-rights, but Iam prepared to.say that the presumption, cannot 
be of such great. weight as would be the;case if the entry were vith 
regard to matters which are rightly and properly: included in the 
record-ofrights. In this case, the first Court went so far as to bold 
that the entry. was clearly, wrong. Upon that 'point the learned 
Judge in thé lowerappellate Court has not expressed any definite 
opinion, as I understand, because he came to the conclusion that 
no presumption ought to be drawn from the entry. But he’ discus- 
sed the eyidence and come to the conclusion. that if he had to, rely 
upon the statement of the defendant alone he would have had diffi 
culty in finding in favour of the defendant | He however, „drew 
attention to the fact that the plaintiff was a landlord with ‘large 


possessions and it was an extraordinary thing that the papers which 


would have shown the origin and the..nature of the tenancy had 
not been produced. That was the point upon which the fire Coar 
relied to a large extent, and held that the non-production of these 
papers is to be regarded as a matter whigh must weigh heavily 
against the plaintiff's case. Taking that- together | with the evidence 
of the defendant, the learned Judge in. the lower appellate Court 
came to the conclusion as I read his "judgment that the defendant 
had proved that the statement in the record-of-rights Was rebutted’ 
and that the lands in question were either Jott, lands or homestead 
lands. Consequently, t the first: point, , in my Judgment, which ,the 
learned vakil for the appellant "urged is not sufficient to > justify 
us-in allowing this appeal or-even in directing a remand. E 
Then there was a further point which the learned: vakil raised. 
He urged that th e facts were not ‘sufficiently found by. the’ learn- 
ed Judge in the lower appellate Court.’ He referred’ to the finding 
that the lands must be taken either as jote lands .or as ' homestead 
lands and that the finding that the lands are homestead lands, "by 
itself, is not $1ffi:ient, because i in order to ‘bring . (them ‘within the 
purview. of the B engal ‘Tenancy, Act that must be ` homestëad ' lands 
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agriculture. In my judgment, although the learned Judge’s ‘words 
dre not quite as -definite as they might have béen, reading “the 
judgment as ‘a whole I have no doubt that the learned Judge meant 


| to find -and-did find’ as a matter of fact that the lands were. agri- 


cultural lands and that'the homestead! was used in connection 
with-agriculture to'some extent. I come to that canclusion upon 
“the words of the'judgment itself and'I am fortified ih that ‘conclu-« 
sion by the finding of the first Court that the defendant actually 
used.these lands partly for shop and partly for raising crofs.. Under 
those circumstances, the finding ‘of the. lower appellate Court is 
sufficiently definite :- and, I think’ that the learned- Judge found 
that the holdings were’ not ‘Chandani but that they were’ holdings 
‘which came within the purview of the Bengal Tenancy Act, and: 
consequently the plaintiff was not entitled. to a decree for posses- 
spo An'accordance with the claim which;he preferred; ` í f 
- The result is that in my judgment for the réasons that I have 
given the appeal should be dismissed with costs. 
" “Phe other appeal will follow the event of this appeal, and it 
is accordingly dismissed: mn costs, 


Chotzner je —I agree. i: 


Ue T. M, NA 4 ge "i Appeals dismissed, 


» 
i Before 5 Sir Lanielot Sanderson, Knight! Chief Justice, and Mr. 
ee Justice Richardson. ! 
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, DWARAKESWAR BHATTACHARJEE AND OTHERS. as 


Limitation—Limitation Act (Xf 1908), Schedule I, Arts. 62, 109, 120—Suit 
, by one co-shaper landlord against another for share of rent collected. 
_-Article 120, and not articles 62 and, 102, schedule I of the Limitation Act, is 
applicable to a suit bya co-abarer landlord against another for a share of the rent , 
coMected in the supposed right by the latter, the rent being due in respect of lagay 


D 


; held by the co-sharers not separately but jointly. 


Hl * Appeal form Appellate, Decree No. 1794 of 1919 ‘with Rule No. 186 of 1919, . 
against the decree of Babu Bijoy Gopal Chatterjee, Additional Subordinate Judge 


of Hoirah, dated the roth June, 1919, ‘modifying that of Babu Sasi Jiban iu B > 


4 


Munsiff, Second Court, at Utube, dated ‘the’ 8th February, 1978. ^ 
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Appeal by defendant No. 3; co-sharer landlord. : . Civis, ^ 
Suit for rent, f ] 1921. 
The material facts appear from the judgment of Richardson, J. - Bhubaneswar ` 


li .. 
^ Babus Girija Prosonna Roy Choudhuri and Sisir Kumar Ghosal Dwarakeawar, 
for the Appellant and the Petitioner. 7 


Babus. Manmatha Nath Ray and Asi Ranjan Chatterjee for the 
Reo and the Opposite Party. . 


- The juflgments of the Court were as follows : | 
R ohardson, J.—This is a second appeal in a suit forrent. j 
Plaintiffs Nos. 1 to 3 and defendant No. 3 are co-sharer landlords adu 5 
under whom defendants Nos. 1 anda are tenants in respect of a 
certain holding. The plaint concludes with the following prayers “(af 
That a decree may be passed against the principal défendants (mean- 
ing defendants Nos. 1 and 2) for Rs. 213-14 annas in claim and all 
costs of the suit together with interest up to the date of realization ; 
and (4) that in case it be proved that the pro forma défendant No. 3 
has realized any paddy, etc., due to the plaintiffs from the defendants, 
then a decree may be passed for the said sum together with damages 
and costs as against the gro Jorma defendant No. 3 on iin him ín 

the category of principal defendants by amending the plaint." 
There is a further prayer for general Ki with which we are not 
concerned. j i 
The rent claimed directly from defendants Nos. r and 2 and in- 
directly from defendant No. 3 was due for the:years 1320 and 1321. 
I should also mention that the claim was for the money vale of 
rent payable in kind, $ 
` Both the Courts below have concurred“ in finding that by far 
the greater part of the rent due for the two years was in fact col- 
lected by the defendant No. 3. The result is that the alternative 
claim against defendant No. 3 has been the prinçipal Subject of com 
troversy throughout, "ls 
In the trial Court the learned Munsiff held that the claim against ’ 
defendant No. 3 in respect of the year 1320 ias barred by limita- ' 
tion,under Art. 62 of the Limitation Act. That article applies to - 
suits for “money payable by the defendant to the plaintiff for-money : 
. received by the defendant for the plaintiffs use” and the period of 
limitation is three years from the-date when the money is received. á 
| The: Munsiff gave the plaintiffs a decree against defendant No. 3 
sor their share of the rent'for 1321 collected by that defendant. 
: * The plaintiffs ‘appealed and the learned.Subordinate Judge while he 
` took practically the gamb view of the case on the merits was. of opi- 
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Li 
nion that the claim against defendant No. 3 in respect ofthe year 
1320 was governed not by article 62 but by theresiduary article 
120 under which the period of limitation is six years from the time 
when the right to sue, accrues. The decree of the Subordinate 
Judge, therefore, makes the defendant No. 3 liable to the plaintiffs 
for their share of the rent of both years. 

The appeal before us is. preferred by the defendant No. 3 and, 
discussion has turnéd mainly on the question of limitation. It has 
been conceded that on the facts found below the defendant No. 3 
has mo defence so far as the claim against him relates to the year 
1341. As regards the claim for the year 1320 the learned vakil for 
the defendant No. 3 has given usa number ‘of articles to choose 
kom. He contends that if article 62 does not apply, then the arti- 


, cle applicable i is either article 48 or article 49 or article rog. The 


period of limitation under all these- articles is three years counting 
from a date which would make the plaintiffs out of time. The 
learned vakil for the plaintiffs on the other hand has argued that 
the lower appellate Court was right in applying article 120. 

In my opinion, the claim in question is not a claim for specific 
movable property within the meaning of article 48 or article 49. 
The difficulty about article 62 is that as that article is worded, it 
does not seem to be applicable.to a claim in respect of rent collected 
by the defendant No. 3 in kind and in point of fact the case for the 
defendant No. 3 was rested mainly on article 109. 

Article 109 applies to a suit “forthe profits of immovable pro- 
perty. belonging to the plaintiffs which have been wrongly received 
by the defendant.” The article is in every day use inthe class of 
suits which it primarily contemplates, namely suits for mesne pro- 
fits against a trespasser., The defendant No 3 is not a trespasser 
and without saying that, the „question is free from all difficulty, I very 
much doubt whether the article can, have any application at all toa , 
suit by one co-sharer against another fora share of the rent collected 
by the latter, the rent being due in, respect of land held by the co- 
sharers not separately. but. jointly. It is said that it.must be inferred 
from the findings of fact arrived at by the Courts below that the de- 
fendant No. 3 received the rent wrongfully. ./Thatis not the very 
meritorious argument urged on behalf of the defendant No. 3. It 
is ‘true that the Courts below-have found that the defendant No. 3 _ 
put pressüre on the tenants to pay their rent to him. It is also, rues 
that the defendant. Nos: 3 ‘set upin, defence to the suit an arranges. » 
ment between himself. and.the. plaintiffs , under. which. the latter. were | 
to fakethe entire, rent.f for a-certain- ; period : and then. he: ‘was to take. 


. 
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. ' ( 
thé'ertirà rent.for.&nother period, a defence’ which} has been re- 
jected. But this negative conclusion does not, necessarily lead to 
the positive conclusion that at the- time ‘the defendant “No. 3 col- 
lected the rent, he intended.to defraud his co-sharers. The plead- 
ings ‘suggest a quarrel between co-sharers as to which of them should 
have the right to collect the rent due to all and as to the state of 
«the accounts between them. ‘At any raté, the applicability of arti- 
cle 109 does noteseem to have: been suggested in:the Courts-below 
so that thése Courts were given no opportunity to apply'their' minds 
to the precise question raised -before us,. whether as- between him- 
self and the plaintiffs the defendant No. 3 ‘received the rent UNIONE 
suy " within the meaning of thé article. reg Ug & 
' The défendant No. 3 did not implead the defendants Nos. I ‘and 
2 as respondents to this appeal. On behalf of the plaintiffs how- 
ever notice was given to the' defendants ‘No Os. 


opinion regard being had to the result their costs should bé paid by 
the plaintiffs. -The plaintiffs will get their ‘costs of the „appeal from 
the defendant No 3 and the defendants Nos. 1 and 2 will get thein 
costs of to-day’s hearing from the plaintiffs, the -hearing-fee in the 
case of the defendarits Nos. I “and 2 being ; assessed at one CEN 
niohur. 4 


The Rule brought uP with the appeal is discharged without 
costs. d 


" Sanderson, C J =] agree that the appéal should be dismissed. 
and the Rule discharged and I agree also with the order as to costs 


as stated by ay learned brothér. "Me 
Appeal dismissed : Rule diidarged. 
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the' "hearing: so that if, necessary the plaintifis | might claim over, 
against them. "These . defendants , now, ask. for their costs. In my: 
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` APPELLATE CRIMINAL 


í - Before Mr. Justice Newbould and Mr. Justice Ghose. 
CRIMINAL. - HARI CHARAN DAS AND OTHERS 


co 1981. , V. 
September, 27, 98. | KINGEMPEROR* — ' 


Pena 


. 
Fury tvial—Misdtrection—Charge, essentials of—Referencos to argument -of 
. defence pleader. e 

In judging the charge to the jug one cannot say that there has been mise ` 
direction because every point in favour of the accused has not been put to the 
‘jury. The charge must be judged as à whole and one must see whether judging. 
fbas a whole, the case for the two sides had been fairly put, so that the jury can 
understand what they have to decide and come to a right conclusion. 


It is not necessary for the Sessions Judge to repeat every thing that has been 
saf by the pleader for the defence in his speech. But he should draw the atten- 
tion of the jury to the more essential items and the strongest argument that had 

» . been advanced for the defence. A mere reference to the argument of the 
pleadet is insufficient. 
Appeal by the Accused under section 4to of the Code of Giai: 
nal Procedure. 


The accused, six in number, were convicted of rioting and sen- 
-tenced under section 137 of the Indian Penal Code to two yon 
rigorous imprisonment. ; 


On the 23rd November r920, when in the morning, Noyan 
Mistri and his brother were cutting paddy in a land of theirs, a large 
number of men, including the seven accused in the dock, came arm- 
ed with various weapons. The accused Hari Charan Das claimed the 
land as his auction-purchased land and after giving orders to beat, 
"himself struck Kripa on his right knee-joint with a spear. Kripa 
fell down and cried aloud. Then the accused party beat Nayan also. 
Their cries brought on the scene many persons who were close by 
and the accused party dispersed. One of the seven accused was 
acquitted by the Sessions Judge. — - 


Babus Dasarathi Sanyal and Hemendra Kumar Das for the 
Appellants. 
e Mr. Orr for the Crown. 
Dé ' — The judgment of the Court was as follows: g 


The appellants have boen convicted of rioting and sentenced 
September, 26 PP ` & X 
TUE *Cilminal Appcal No. 457 of 1911, agaiost the order of S. Banerji, Esq, 


Additional Session Judge of Sylhet, dated the 14th July, 19213 
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under section 147 of the Indian Penal Code to two years rigorous 
imprisonment each. There can be no doubt that on the a3rd of 
November last a serious fight took place between the appellants on 
one side and the principal prosecution witnesses in this «case on the 
other. Men of both parties were separately sent up for trial on 
charges of rioting and other offences, The trial of some men of the 

,complainant’s party resulted in their acquittal and the trial of 7 
men of the appellant’s party resulted in the acquittal of one of the 
seven andthe conviction of the others as stated above. 

From the portions of the evidence that have been read to us 
there seems to be very little’ doubt that what really happened was a 
mutual fight between the two patties, very probably pre-arranged. 
But in reporting the matter to the police both parties tried to make 
out a Case of pure aggression by the other side. According to the 
accused the occurrence took place at or near what is described as 
Atkayari plot and the actual beating is said to have taken place at 
a point marked ‘A’ in the police map exhibit 3. According to the 
prosecution the occurrence took place ata spot marked “a” in the 
map about half a mile to the east of the other plot, Every thing 
seems to point to the real occurrence having taken place at neither 
of these places. ‘The jury, however, have expressly found that the 
occurrence took place at the spot where the prosecution witnesses 
say it did. It is contended and we think fairly Gontended that in 
coming to this conclusion the jury were not properly directed by 
the learned Sessions Judge. Several points in.favour of the 
case for the appellants have been put to us by the learned 
pleader who has appeared before us for them. But we do not 
propose to deal with these points seriatim. In judging the charge 
to the jury one cannot say that there has been misdirection because 
every point in favour of the accused has not been put to .the jury. 
The caarge must be judged asa whole and one must see whether 
judging it as a whole, the case for the two sidès had been fairly put 
so that the jury can understand. what they have to decide and come 
to a right conclusion. What we find in he present charge is that it 
was never suggested to the jury that both the case for the prosecu- 
tion and the case for the defence might be false. To exemplify 


this we may take one of the several points urged. In his comments ' 


on the evidence of the investigating police officer, the learifed 
Judge remarks " He (the investigating police officer) did not see 
any marks of struggle &c on any of the spots where the occurrence 
is located by either side and in their vicinity", In the first place 
thereis a positive misdirection in saying that the investigating 
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officer found no marks ofstruggle in: the vicinity of the place of 
occurrence as pointed out by^the appellants. Both the map and 
his evidence show that marks were foand in plots marked II and 
III which are-very near to the plot marked “ A'.. What we think 
is more serious in this connection is that the “evidence óf the inves- 
tigating officer that he found marks of occurrence at. other places 
than .those alleged: by the two parties plots. ‘ A’ and 'a was 
not put to the jury. One cannot but think that if ghis view-of-the 


, case had been put to the jury it was yery unlikely that- they would 


have come.to the finding that the place of occurrence was that: des- 
cribed by the prosecution. There are several other matters which 
make it extremely improbable that’ that part of the prosecution 
sory is true Some of these have been put to the jury in the 
charge, But they have been put more from the point.of view that 
the ' jury had to .consider whether the place of occurrence 
was at “a” or ' A' and not from the point of view whether the 
prosecution had succeeded in proving the place of: occurrence at 
Ca’ and not anywhere else. - ~ 

Also we cannot entirely approve of the ‘manner in ‘which’ the 
learned Sessions Judge hag dealt with the ‘discrepancies and con- 
tradictions in the statements of the prosecution witnesses in his 


` charge. He referred the jury to the speech of the learned pleader 


for the defence. It is not necessary for him to repeat every thing 
that has been said in such a speech. But he ought to have drawn 
the attention of the jury- to the more essential items and the 
strongest argument that had been advanced for the defence. A 
mere reference to the argument of the pleaders was insufficient. 

Taking the charge asa whole we are not satisfied that the issue 
before the jury was properly understood by them. Taking this 
view we cannot uphold the conviction and we do not think, having 
regard to all the circumstances of the case, that any useful end 
would be served by ordering a retrial. We accordingly allow this- 
appeal and set aside the conviction of the appellants and direct 
that their bail bonds be dissharged. : 


A T, M. m X Appeal allowed ; Conviction set aside, 
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Before Mr. Justice Newbould and Mr. Justice Ghose.’ 
' AINUDDI CHOWKIDAR AND OTHERS - 


v. E 2X < 

, KING-EMPEROR.*.. TOU nae (ome ar 

Murder—Fenal Code (Act XLV of 1860), section 299 expl nation— Person sar 
e. ing from injury—Not fatal to ordinary men. ` ` 


If 'a person was suffering from an Injury which would render injuries (which 


would not tifive a fatal effect to one ordinary man) fatal to that person, it does not 
necessarily follow, as it would in the case of a healthy man thar the person in- 


flicting those injuries knew it to be likely that death would be cau 'ed thereby. 


Appeal.by six accused under § Section 410 of the Code of ‘Crimi! 
nal Procedure. . f ; ELE 


The accused were sentenced to transportation “for life and tò ri- 
gorous imprisonment for offences under sections 302 read with sgc- 
tions 149, 148, 302 read with 34 and 324, Indian Penal Code. 


. The material facts appear from the judgment. 


Babus Dasarathi Sanyal, , Manmatha Nath Mukerjee and As- 
wini Kumar Gupta for the Appellants. 


Mr. Or: forthé Crown, 


The judgment of the Court was as follows : 


The appellants in these cases were tried before the 2nd Addi- 
tional Sessions Judge of Buckergune ania jury and the jury un- 


animously found them guilty on all the charges found against them. 


All the accused were charged with rioting armed with deadly wea- 
pons and also with being guilty of murder in consequence of one 
Nehaluddi having been murdered in prosecution of the common 
object of the’ unlawful assembly. Four of the accused were also 
convicted of murder after bringing into operation thé provisions of 


section 34, Indian Penal Code. All the accusa have been sentenced ` 


to transportation for life and further sentences have been passed of 


three years rigorous iinprisonment each under section 148, Indian ' 


Penal Code, the sentences to run concurrently. The appellant Kabir- 
uddin has further been convicted of-an individual act of causing hurt 


with: a dangerous weapon and sentenced to three years’ rigorous | 
imprisonment under section 324—this' sentence also to run concyr- 


rently with the sentence of transportation for life. 


* Criminal Appias Nos. 3:8 and 363 of 1921, against the orders of ` Rajendra . 
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An objection has been taken to the framing of the charges of 
murder ; but we see no reason why in the present case the persons 
alleged to have taken a more immediata part in the causing of the 
death of the deceased should not be charged under section 302 read 
with section 34, Indian Pénal Code and also charged with others with 
constructive murder under the provisions of section 149 nor can we 
accept the contention that, on the facts alleged and found, section 34 
is not applicable to the case of the appellants who haye been convict- 
ed under section 302 read with that section. But we are of the opi- 
nion that there has been a serious misdirection in putting the medical 
evidence before the jury. According to the medical evidence Nehal- 
uddi, the person found to have been’murdered had four injuries on 
his person, three wounds in his head scalp deep anda deep cut 
wound on his side. It was also found ‘that the membranes of the 
brain were deeply congested and covered with a thick layer of co- 
.Aaglülated lymph. In the opinion of the Civil Surgeon who held thé 
post mortem examination, death was due to shock and hemorrh- 
age resulting from the injuries just mentloned and probably &cce- 
lerated by the condition noted in the membrane of the brain 
which appeared to be of old standing, In putting the 
medical evidence to the jury, the learned Sessions Judge correctly 
put to them explanation of section 299 Indian Penal Code which - 
provides that a person who causes bodily injury tq another who is 
labouring under a disorder, disease or bodily infirmity and thereby 
accelerates the death of that other shall be deemed to have caused 
his.death. But what he omitted to do was to point out that, if a 
person was suffering from an injury which would render injuries 
which: would not have a fatal effect to one ordinary man, fatal to 
that person, it does not necessarily follow, as it would in the case 
of a healthy man, that the person inflicting those injuries knew it 
to be likely that death would be caused thereby. The fact that the 
deceased was sufferipg trom a desease which accelerated his death 
and also the fact that the injuries described in the- medical evidence 
are in themselves not appareftly sufficient to cause immediate death 
should have been pointed out to.the jury and they should have been 
asked whether they were satisfied that the accused when attacking 
Nehaluddi knew or had reason to believe that the injuries they 
caused to him were likely to cause death and whether it could be 
inferred that they intended to cause death.- It may be that the — 
view of the jury was that when a number of persons armed with 
spears. did attack ‘a person, they intended to cause his death 
and that the fact that be died a little sooner owing fo unknown 


. Vor. XXXIV.) ` HIGH COURT. wate - 


infirmities did not affect the case. ‘But it'may also be that, had the 
bearing of the medical evidence on the intention of the accused 
been properly put to the jfry, they would not-have been able to 
come to the decision they did that by causing the death of Neha- 
luddi the offence of murder was committed. ‘Taking this view, we 
must hold that there has been a misdirection and that that misdirec- 
tion has in effect caused a miscarriage of justice. But having regard 
to the fact that ¢he accused have also been convicted and senten- 
ced for the’ offence of rioting armed with deadly weapons which 
conviction is, in no way, affected by this misdirection, we do not 
think it necessary to order a retrial. We also think that, having 
regard to the youth of the appellant Hayyat Aliwho is recorded to be 
14 years of age, thé sentence on him may be considerably reduced," 
We accordingly allow these appeals to this extent: the conviction 
of the appellants under section 302 read with section 149 Indian 
Penal Code are set aside and also the conviction of the four appel- 
lants, Ainuddi Chowkidar, Barukhan, Shujaddi and Khadun Ali 
under section 302 read with section 34 Indian Penal Code are set 
aside and also the sentence of transportation for life passed under 
those sections. We affirm the convictions of the appellants under 
section 148 Indian Penal Code and also the conviction of Khabi- 
ruddin under section 324 Indian Penal Code and uphold the 
sentences passed. on them under these sections, except in the case 


of the accused Hayyat Ali. We reduce the sentence passed on' 


this accused Hayyat Ali to one year's rigorous imprisonment. 


A. T. M. Sentences modified in some cases. 
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APPELLATE CIVIL. 


vs T Before Sir Asutosh Mookérjee, Khighi fides aid Mr. 
7 008 c Uo Justice Panton © - E 


` TUSTEE MONDAL sno otis vies 
v. : - 
"RENARAM MONDAL. AND OTHERS. | 


Belémeni— Transfer of one part of tenement—Condition of land TORA ^ 
i kow GALA NINAR ACCON OR EIGN = ETAT RCE SIG UE mantah aec di 

. _ sumption. a ; :. 

s , Where the owner of two nienean or of one tenement divided into two`parts,, 
transfers one part he puts an end by contract to the relation which he had him- 
self created between the land sold and the land retained, He discharges the land - 
so sold from any burden imposed upon it during his joint occupation; the condi» 
tên of such land is thenceforth determined by the contract of alienation aid not 
bythe previous user of the former common owner duting his common ownership. 
Sapala .v. Brown (1) and Crossley v. Lightowler (2). 

l -Wera a maa disposes of part of his land and that part affords an accommoda- 
tion to the part retained, that accommodation will, upon severance, ripen into an^ 
easement, if it be such as to:be absolutely necessary for the enjoyment of the part 
refained and the accommodation be such that it is capable of constituting the sub- 
ject matter of an easement. - : 

Where an owner grants part of his land and retains other part himself, although 
the grantee may be in a more favourable position than the grantor so far as the 
grantee may claim all easements necessary for reasonable enjoyment of the part 
so granted, the grantor may claim that all ‘easements of necessity’ without which: 
no enjoyment at all would be possible should be raised by implication in favour of 
the part retained : Richards v. Rose (4) and other cases. ` 


Appeal by Defendants Nos. 2 to 4. 

Suit for recovery of certain plots of land from which the plaintiff 
was dispossessed by the defendants:and also fora declaration that 
the defendants had no ‘tight of way over certain other plots of land. 


The Court of first instance dismissed the suit, The lower ap- 
pellate Court decreed the suit. On second appeal it was held that 
the right of way claimed by the defendants was negatived, by the 
following judgment of 


+ 


# Letters Patent Appeal No. 67 of 1920, against the decision of Mr. Justice 


"Shamsul Huda, dated the 2oth July, 1920, in Appeal from Appellate Decree No. 


1867 of 1919, against the decree of Babu Bepin Chandra Chatterjee, Subordinate 
Judge of Jessore, dated the 31st July, 191 ', reversing that of Babu Basanta Behari 
Mukherjee, Munsiff, Additional Court, Narail, dated the 29th June, 1918. i 
(1) (1863) 4 DeG. J. and S. 185. (2) (1867) L. ‘R. a Ch. App. 478, 
(3) (1853) 9 Ex. 218 (221), $us 
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2 Shamsul Huda, < Ems: is an appeal i the "defendants and 

. arises out of a &uit instituted by'the ‘plaintiff : for: ecovery of -éartain 
"plots of lànd fróm ‘which-he: alleges’ “to ‘havé ‘been ‘dispossessed by 
the defendants and also for a declaration that the! defendants ‘have 
no aight of way over Cettain, other plóts.' The suit'was dismissed by 
‘the first Court and was decreed in full: ‘by he: lower appellate : Court, 
, The decree %o far as it relates-to'the plots:out of which the plain 

" diff is ssidnto' have been dispossessed,*and' of which possessión had 
ibéen awsgded tò the ‘plaintiff, is not challenged in this "appeal. -The 
"only part of the decree which is' attacked. on -appéal is that which 
-relates to thé right of way. | It 5 ^appears: that there was a plot of land 
iof. which the. defendants -were thé original tenants; The-land was 
"fold in'execution of a: decreo-against them and ‘purchased: iby ‘the 
dandlord: .. Subsequently. in the year 7r. 308: B:.S- the ‘plaintiff took 
settlement of! the western plot:and:in: the year 1313 the defendants 
took-settlement of the’eastern plot... It is. clear ‘that:the defendants 
cannot rely on “any rights they had,before’the exécution:sale which 
extinguished their’ title "and :they could .nót ‘claim: a‘right of way 
against the plaintiff "urder;section 26 of thé Limitation ‘Act, becairse 
they” obtained the’ settlement within ‘a’ period ‘of: less than 20 years 

- from: the. date of. the institution of. thesuit, It is argued however, 
that the defendants had an. easement of necessity.. I cannot under- 
“stand how the defendants can-claim an easement’ of necessity against 
‘the plaintiff. Itis..found- that» after the settlement with the plain- 
tF no khas land of thé landlord remained and that the settlement 
“included: the whole land to the west That being so, the settlement 
with the. plaintiff (being earlier, '.the landlord could not, .in settling 
the.. eastern plot with ‘the defendants,¢grant-to them:ekpressly orby 
‘implication’a ‘passage cover. land’ which he had ‘already settled with 
‘the plaintiff; Upon this view.ofthe case -no éasement: of necessity 
can. be. claimed . by ‘the -defentants.- ‘It is --imimaterial to- enquire 
under! the” circumstances: whether the-:deferidants ‘Haveany other 
,passage.to. go out of their: land: -If they took *settlement-of a plot 
of land .which/had no passage, and if .the landlord: ‘had no “right 
to give them a passage overland which:he had already settled with 

. the. planitiff - ‘that..cannot entitle thém™to’ claim ‘ari!’ easement‘ of 
_ necessity over the land. belonging ‘tothe’ plaintiff? The' principle 
“on which an.easemént. of. necéssity-is: founded. is that the law 
presumed that when a’ person transfers a‘ -part of his -propérty-tó 

. nother, itis the intention of the parties that'the transferee should 
“have the means of using the thing transferred and. therefore that'he 
‘Should have a the Tent and povem in OT over the “transferor's 
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‘other — which might -be requisite for his purpose; The 
appeal. must be dismissed with costs. 


"Against this decision the defendants Nos. a to 4 appealed vida 


. clause 15 of the Letters Patent.’ 


Babu Gopendra Nath Das for the aia 

No one appeared for the Respondents. . 

"The judgment of the Court was delivered by ~ ©. 

` Mookerjee J :—Tlíis is an appeal under clause 15 of the Letters” 


. Patent from the judgment of Mr. Justice Huda in & suit, instituted 


by the plaintiff respondent for recovery of certain plots of "land from 


: which he alleges he has been dispossessed by the defendants and also 


for a declaration that the defendants have no right of way over certain 
other plots of land.” The Court of first instance; dismissed the suit. 


: Upon appeal the Subordinate: Judge decreed the suit. On appeal to 


this Court the decree ef the Subordinate Judge in so far as it estab- 
lighes the title of the plaintiff to the plots claimed by him was not 
controverted. But it was argued that the Subordinate Judge had 
erroneously “ negatiyed the right of way claimed by the defendants. 
Mr. Justice Huda held that the.contention of the defendants in 


“respect of the alleged right of way. was not “tenable and confirmed 


the decree of the Subordinate Judge. On the present appeal the. 
judgment of Mr. Justice Huda has been assailed on the ground that 
the principle applicable to cases of reservation of éasements has not 
been correctly applied to the facts of this litigation. 

It appears that there was a plot of land which was originally held 
by the defendants as tenants, The land was sold in execution of a 
decree against them and was purchased by the landlord. In the year 
19go1 the plaintiff took settlement of the western plot which abutted 
on a road and in the year 1906 the defendants took settlement of 


‘the eastern plot. It is with regard to this eastern plot that the 


defendants now contend that they are entitled to have access to the - 
road across the western plot settled with the plaintiff. Mr; Justice 


-Huda has held that the defendants cannot rely on any rights their 
grantors ‘might have possessed before the execution sale which 


extinguished their title, nor can they claim a right of way against 


‘the plaintiff under section 26 of the Indian Limitation Act because 


they obtained the settlement within.a period of less than 20 years 


from the date of the institution of the suit. This view is unques- 


tionably right ; the decisions in Suffield v. Brown (1), and -Crossley 


(ov. Lightowler (2), show that wheiethe owrer of two tenements: or 


-< (2) (1£63) 4 DeG. J. and S. 185, , 
(2) (367) L. R.32 Ch: , APP, 478. 
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of-one tenement divided into two parts transfers one part, he puts an 
end by contract to the relation which -he had himself created 
between the land-sold and the land retained. He discharges the 
land so sold from any burden imposed upon it during his joint 
occupation ; the condition of such land is thenceforth determined 
by the contract of alienation and not by the previous user of the 
former commor owner during his common ownership. The ques- 
tion thus inevitably arises, whether thé defendants have an easement 
of necessity, because, where a man disposes of part of his land 
and that part affords an accommodation-to .the part retained, that 
accommodation will upon severance ripen ‘into an easement, if it 
be'such as to be absolutely necessary for: the enjoyment of the part 


retained and the accommodation be such that it is capable of CODS-, 


tituting the subject matter of an easement. According to Mr. Justice 
-Huda, inasmuch as it has been found that aftef the- settlement with 
the plaintiff, no khas land of the landlord remained and that tht 
settlement included the whole land to the west, the landlord could 
not, when'he afterwards settled the eastern plot with the defendants, 
grant to them expressly or by implication a passage over the land 
which he had- already settled with the plaintiff. This view is assailed 
by the appellant, and the crucial question is, whether when the fand- 
lord settled the western plot with the plaintiff in rgor, there was 
an implied reservation of an easement of necessity in respect of the 
eastern plot retained by him. We are of opinion that this question 
should be answered in the affirmative provided that-it is established 
that at the, time ‘of the- grant there was a way of necessity 
in respect of the eastern plot which was retained by the landlord. 
The principle applicable to cases of this’; character was lucidly 
explained by Thesiger L. J. in the case of Wheeldon v. Barraws (1) 
in the following terms: We. have had a considerable number 
of cases cited to us ‘and out of them I think that two pro- 
positions may be stated as what I may call thesgeneral rules govern- 
ing cases of this kind. The first of these rules is’ that on the grant 
by the owner of a tenement or part of that,tenement as it is then used 
and enjoyed, there will pass to the grantee all those continuous and 
apparent easements (by which of course I mean quasi easements), 
or in other words, all those easements which are necessary to the 
reasonable enjoyment of the property granted - The second proposi- 
tion is that if the grantor intends to reserve any right over the tene- 
ment granted, itis his duty to reserve it expressly in the grant. 
Those are the general rules governing cases For this kind, but the 
(1) (1879) 12 Gh D 31. 
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Sécond of those rules is subject’ to certain exceptions. One of those 
exceptions is the: ‘well-known exception which attaches to cases of 
what- are called: ways of necessity ; ,and I do not dispute for a 
-moment that there may. be, and.probably are,.certain other -excep- 
tions, to which I shall refer before: I close my observations- upon 
this case. Both of the general rules which I have mentioned are 
founded upon a maxim which is well established By authority as 
it is consonant to reason and common sense viz, that a grantor 
shall not derogate from his. grant" The distinctfon thyis pointed 
out between easements which may be claimed by the grantee and 


easements which are reserved by the grantor has not always been 


recognized. In Pyerv. Carter.(t), ‘implied grants and implied 


eteservations of apparent easements were put on the same 


> 


footing, but- this was disapproved of in Suffield v. Brown (2) 
and Wheeldon’ v. Barrows (3)'and it was held that if a grantor 
Òf- part of: his estate wishes to reserve an easement over 
it for himself; he should do so in express terms; as such reserva- 
tion cannot be implied, being in derogation of his: grant 
The same view was maintained in the case of Taws v. Knowles (4) 
in which the owner of a house and garden built a second house 
in the garden and walled off a strip of the garden by the second 
house to serve as a special way from the old house toa back street 
arid used it continually ; yet, because on seperation of the two houses, 
whén the strip with the path went with the new house, no ex- 
press reservation was made of the right of way from the old house, 
the right was disallowed. In Thomas v. Owen (5) however 
a reservation -of a right of way was allowed to be implied without 
any words of reservation in the grant, as the condition and. direc- 
tion of the road as well as the long user of it for the sole benefit . of 
the part of the estate reserved was considered proof positive that 
the grantor of the servient tenement must have intended ‘to 1eserve 
the right of way. THus the old rule that upon severarice’ of an es- 
tate and in the absence of any express grant, those quasi-easements 
which the owner of the:engrety-has been accustomed - to use for.tbe 
beneficial enjoyment-0f the part sold over the part retained, if of an. 


'apparentand continuous character, will be given to the grantor -by 


implied grant, but that similar easements will ‘not be reserved for 
the benefit of the. part retained by. ‘implied reservation, must be 
deemed to have been shaken, if not “almost swept away. » But, 


, (0 (1857) 1 H. & Negt6., (2) (1863) 4 De G. J. & S.'185., 
(3) (1879) 12 Ch. D. 31. ~ (AY (1891) a b B. 564. 
(5) (1887) 20 Q. B. D. aay. . F : 
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whatever divergence of opinion there may be upon the general doc- 
trine of the creation of easements by implication of law and the 


applicability of the principles'&hat a man shallínót derogate from. ' 


his grant and a grant shall always be construed most strictly against. 
the’grantor, there is weighty authority for the view that where an 
owner grants part of his land and retains: other part himself, al-. 
though the grantée may bein a more favourable position than the 
grantor in so far as the grantee may claim all easements necessary 
for reasonafle enjoyment of the part so granted, the grantor may 


claim that all ** easements of necessity? without which no enjoyment ' 


at all would be possible should be raised by implication in favour 
of the part retained : Richard v. Rose (x). Union Lighterage Co. v. 
London G. D. C. (2) ; Ray v. Haseldine (3) ; Gordon v. Ogilvie (4) 50 
Schwinn v. Cotton (5) ; Derry v. Sanders (6). This is also the re- 
sult of the provisions of the Indian ' Easements Act. Section 1 $ 
clause (4) provides that where one person transfers immovable pro- 
perty to another, if an easement in other immovable property of the 
transferor is necessary for enjoying the subject of the transfer, the 


transferee.shall be entitled to such easement. . Illustration (C) is to . 


the following effect : '“A the owner of two fields, sells one to B and 


retains the other. The field retained was atthe date: of the sale : 


used for agricultural purposes only, and is inaccessible except by 
passing over the field sold to B. A is entitled to a right of way, for 
agricultural purposes only, over B's field to the field reta ned.” The 
Indian Easements Act no doubt is not applicablé to the case before 
us ; but, as was pointed out by Mr. Justice Banerjee in Kadambini 
Debi v. Kali Kumar Haldar (7), since there is no enactment of the 
législature applicable toa caso like this, the question raised will 
have to be answered with reference to the principles of justice, 
equity and good conscience ; and the Courts in this country have 
considered the rule of English law known as the doctrine of im- 
plied grant of easements upon severance of tenemgnts, as in accord- 
ance with justice, equity and good conscience. The conclusion fol- 
lows that the view taken by Mr. Justice Muda cannot be supported. 
k The appeal must consequently be allowed, the judgment and 
decree of Mr: Justice Huda set aside and the case remitted to the 
Subordinate Judge for consideration of the question raised in'the 


eighth issue which-was framed in the following terms: whether tie 


(1) (1853) 9 Ex: 218 (221). ,, (2) (1902) a Ch. 557 (513). u 


: (3) (1904), Ch. 17[ao. °° (4) (899) 25. T. Li R, a3) 
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defendants have a right of way as claimed by them over the land as 
shown in the sketch annexed to the written statement, - The Subor- 
dinate Judge will first consider whether the defendants have an 
easement of necessity. If the question is answered in the affirmative _ 
the Subordinate Judge will ‘next consider the location of the way, . 
As the decree of the Subordinate Judge upon the question of title 
has not been assailed and must stand confirmed, there will be nos 
order as to the costs, of this appeal. jS Pi 5s 

A. T. M. - : Appeal allowed : Castremanded, 
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Before: Sir Asutosh Mookerjee, Knight, Judge, and Mr. fetis 


Panton. 
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: ` MOHAN MOLLA 
v. | S 4 
BARU BIBI AND ANOTHER.* 


Divorce—Iddat, period of —Talah-i-bsin— Talak-ahsan— Talah-hasan. 


A divorce in the case of talak-i-bain or irrevocable talak takes effect from the 
date of the writing and not from the date of its receipt by the wife, unless there 
are words in the instcument which show a different intention. 


: The. option to revoke in the case of talak-ahsan continues till the expiration of 
the period of iddat, and in the case of talak-hasan, till the third pronouncement. 


. Appeal by the Plaintiff. 
Suit for restitution of conjugal rights. 


The first defendant Baru Bibi was married to A. On the rath’ 
May, 1916, A executed and registered a deed of divorce in her 
favour. On the zoth May, 1916, A saw the lady, pronounced the legal 
formulas, made over the document to her and went away. On the 
12th August, 1916, she went through a ceremony of marriage’ 
with the third defe&dant. On the 3rd September, 1916, she went 
through another ceremony of marriage with the plaintiff. The Court 
of first instance dismissed the suit, The lower appellate Court 
decreed the claim. This decree was-in turn in second appeal Iovem. 
ed by the following judgment of 


9 Latters Patent Appeal No. 44 of 1920, KA the decision of Mr, Justice 
Newbould, dated the 3rd May, 1920, in Appeal from Appellate Decree No. 
1629 of 1919, against the decree of Babu Moti Lal Roy, Officiating Additional 
Subordinate Judge of Faridpur, dated the 17th July,: 1919, reversing that of 
Babu Satchidanando Mukherjee, Additional Munsiff of Madaripur, dated the m 
June, 1918. v 
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| Newbould,. J—This appeal arises out ofa suit for restitution f 


of conjugal” rights. The first defendant Baru Bibi was, divorced by 
her first husband by a talaksaya dated r2th May 19 6. Eight 
days afterwards that husband. saw the wife pronounced the legal 
formula and made the document over to her. On rath August 1916 
the defendant No.” 1 went through a form of marriage with defendant 
No. 3,and on %rd September 1916 she went through a form of 
marriage with the Plaintiff. The lower appellate Court has decreed 
the plaintifps suit on the finding that the marriage to defendant 
No. 3 was invalid because it took place. during the period of iddat. 
In coming to this finding it appears to have wrongly held that the 
period of /dda? commenced on zoth May when the word #alak was 


pronounced within the hearing of the wife. From the authorities " 


it would appear that the period of fddaf when there has been a 
divorce by a deed, commences from thé date of ‘the document. In 
the case of Sarabai v. Rabjabai (1), it has been held that “a divorce 
by Za/a&nama is effected as soon as the words are written even with- 
out the wife receiving the writing." Also, at page 164 of Wilson's 
Anglo-Mahammadan Law, and edition, I find “For the purpose of 
estimating the“ duration of the iddat; a divorce by writing is consi- 
dered to take effect from the date of the writing, not from the date of 
receipt, in default of words showing a different intention." "There it 
is not suggested that the talaknama contained any words which would 
suggest that it would not: take immediate effect. Further authority . 
in support of this view will be found'in Tyabji's Mahammedan Law 


and edition page 219. For the respondent reliance is placed on the > 


case of Fursund Hossein v, Jaun Bibee (2) but that case has no 
bearing on thé point that'arises in this case as the divorce which was 
the subject of that Case was not alleged to have been effected by 
a deed, ` Ifthe divorce of defendant No. 1 by her first husband: 
took place from 12th May 1916, there can be no ground for holding 
that.the marriage to defendant No: 3 was void.e- Even if the--period 
of the iddat ‘be held to have commenced from 28th May it is quite 
! possible that it might have expired ‘before this marriage. The 
defendant’s contention is that she was pregnant‘ at the time of her 
divorce and' miscarried. That would determiné-the period of the 
íddat, Further in the case of a girl of this age, ‘the period of iddat 
is not three calendar moriths but three courses. in the case ofa 
woman subject to, menstruation, Even if I held that the lower 
appellate Court was right in law in dating the commencement of 
the fddat from aoth May, it would be necessary to remand the case 


e (1905). L. L. R 30 Bom, H^ (2) (1878) I, L. R. 4 "Calc. 588; 
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for a definite finding. as to the truth or otherwise of the ‘allegation 

of pregnancy and miscarriage. It appears that the defendant No. 1 

is still living with the defendant No. 3. The marriage of the plaintiff 

took place during the validity of her m¢rriage with defendant No 3 

and consequently was not a legal marriage. I must, therefore, hold 

that the plaintiff's case fails and was rightly dismissed by the Court 

of first instance. I accordingly. decree this appeal, set aside the 

judgment and decree of the lower appellate court and restore those* 
of the Court of first instance. The appellant willeget pis costs in 

this and in the lower appellate Court. 

Against this decision, the plaintiff appealed under clause, 15 of 
the; Letters;Pattent., 

Babus frailokya Nath GI: and Manmatha Nath Ray for the 
Appellant. 

Babu'Rupendra Aymar Mitra for fie Respondents. . ] 

e - - C. A. Y. 
. The judgment ef the Court was jelase by l 

Mookerjee J : —This is an appeal under cl ause rg of the Letters 
Patent from the judgment of Mr Justice Newbould in an appeal 
from appellate decree in a suit for restitution of conjugal rights. 

The first defendant Baru Bibi was married to one Erfan, On 
the tath May, 1916, Erfan executed and registered a deed of divorce 
in her favour. On the aoth May, 1916, Erfan saw the lady, 
pronounced legal formulas, made over the document to her and. 
went away. On the tath August, 1916, she went through a cere- 


» mony of marriage with the third defendant. - On the grd September, 


1916,- she went through another ceremony of marriage with the 
plaintiff. The plaintiffand the third defendant are, consequently, 
the rival claimants. The case for the plaintiff is that no valid] 
marriage took place between her and the third defendant 
on the rath August, 1916, inasmuch as the period of iddat 
had not expired at, that. time. If this view is .maintained, 
there is “no bar to«the validity of the marriage between her and the 
plaintiff. . The determination of the controversy between the parties 
thus depends.on the solution of the question, when did the period 
of iddat.expire, in. other words, when. did the period of iddat 
comuence—on the rath May, r916, as the third defendant urges or 
on the. 2oth May, 1916, as the plaintiff contends ? The Court of 
first instance decided against the plaintiff and dismissed the suit. 
The Subordinate. Judge decided in favour of. the plaintiff and 
decreed the claim. “Mr Justice Newbould has reversed this decision 
and restored the decree of dismissal made by the trial Court. On 
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the present appeal, we have been invited to decide whether the "CIVIL, 
divorce became operative from the rath May, 1916 or from me 1921. 
20th May, 1916. — 


Mchan 
It is stated in the Digest of Anglo-Muhammadan Law by Sir 


v. 
Roland Wilson (sth Ed. 1921 Art. 62) that a talak divorce may be Bain Bibl 
effected by writing as well as by word of mouth (Baillie Book III. ^ A&eeherjes, 3. 
Chap, ii, See. 6, pp. 232-235) Such writing must ordinarily be n 
addressed to and reach the wife. Two exceptions are then specified. 
We are concerifed here only with the first exception, namely, that 
for the purpose of estimating the duration of the iddat, a divorce . 
by writing is considered to take effect from the date of the writing, 
not from the date of receipt, in.default of words showing a different 
intention. The rule thus enunciated is supported by the judgment 
of Batchelor J. in Sarabai v. Radiabai (1), where it is stated that 
the authorities show thata bain talak, suclf as this, reduced to 
manifest and customary writing, takes effeet immediately on the 
mere writing; Baillie p. 233; Mahomed  Yusoof, Tagore Law 
Lectures, Vol, III p. 93. The divorce being absolute, it is effected - 
as soon as the words are written “even without the wife receiving 
the writing." It isto be noted that in the case mentioned, the 
talak was talak-i-bain or irrevocable talak, and belonged to the cate- 
gory of talak-ul-bidaat, the only kind of talak which becomes-irre- 
vocable immediately it is pronounced. The other two kinds of talak, z 
namely, talak-ahsan and. t.lak-hasan are always revocable, and the 
option to revoke continues, in the former case till the expiration of 
the period of iddat, and in the latter case till the third pronounce- 
ment. 
The effect of a talak by writing as stated in Sarabai v. Rabia- 
“bai (1) is accepted by Tayabji in his treatise on Principles of Muham- 
madan Law, Art 1:45. This view is not contradictory to the 
decision in Fursund v. Janu (2) where the divorce was not by 
writing, and it was ruled that the mere prenunciation of the word 
talak three times by the husband, without its Weing addressed to 
any person, is not sufficient to constitute a valid divorce. We 
observe, however, that the decision in Farsund v. Janu (2), has been 
doubted in the cases of Ful Chand v. Vasab Ali (3), and Asha Bibi 
v. Kadir (4), where it was ruled that according to the Hanafi Law, 
it is not essential that the talak or words of repudiation should be 
addressed directly.to the wife to constitute a valid divorce, and that, . 
(1) (1905) I. L. R. 30 Rom, 537. (2) (1878) 1. L. R. 4 Calc. 588. 


(3) (1908) I. L. R 36 Cale, 184; 9 C. L. J. tos. 7 
(4) (1909) 1. L. R. 33 Mad. 22, z 
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consequently, the absence of the wife does not make the pronounce- 
ment’ of talak void and inefficacious. A similar view appears to 
have been adopted in Wahid Khan v. Zainab Bibi (1). 

‘The position then is that the divorce in this case took effect 
from the date of the writing and not from the date of its receipt by 
the wife, unless: there are words in the instrument which show a 
different intention. As the document has not beer produced, it 
is impossible for us to decide finally its legal effect on the status 


of the parties and the matter must accordingly be re-inwastigated. ` 


The respondent has further contended that she was pregnant at the ` 


time of her divorce and miscarried; if this fact be established, the 
period of iddat would be terminated. It has also been urged that 
in, the case of a girl of this age, subject to menstruation, the period 


of iddat was not three calendar months but three courses. ‘This’ 


also has not been considered (Hedaya, Book IV, Chap. XII, P. 


128) Finally, it has been argued on behalf of the respondent that,” 


as appears from the register of talaknamas, the divorce was in Khula 


form; if the divorce was really in that form, the fact cannot be 


ignored and may vitally affect the situation of the parties. 

We hold, accordingly, that the appeal must be allowed, the 
decree made by Mr. Justice Newbould set aside, and the case 
remitted to the Court of first instance for retrial of the question of 
validity of the marriage between the first and third defendants. The 
Court will take steps to compel the production of the talaknama 
and allow the parties to adduce relevant evidence regarding the 
divorce of the first defendant by her first husband. ‘The costs of 
the two hearings in this Court and of the hearing before the Subor- 
dinate Judge will abide the result. 

A T. M. . Appeal allowed : Case remanded, 


(1) (1914) L L. R. 36 All. 458. 


Vou. XXXIV]. > HIGH COURT. - A 
Before Sir dun AMooherjee, Knight, Judge, and Mr. JM 
i Buckland. 
SATIS CHANDRA GHOSH e 
v. WENT 


KALIDASI DASL* - 


Pardanasbin lady—Deed, execution of—Independent legal ddvice—Person 
standing ip a fiductary character—Absolute stranger—Burden of proof— 
Evidence adduced on both sides—Family settlement, when operative— 
Pleading—Fraud—variance between pleading and proof.—Guardian of 
Hindu widow. 


The Court, when called upon to deal with a deed executed by,a pardanashin 
lady, must satisfy itself upon the evidence, first, that the deed was actually execut? 
ed by her or by some person duly authorised by her, wifh a full understanding of 
what she was about to do ; secondly, that she had full knowledge of the nature, 
and effect ef the transaction into-which she is said to have entered ; aud, thirdly, 
that she had independent and disinterested advice inthe matter.. These princi- 
ples will be found to fall broadly into two groups, namely, first, cases where th.& 
person who seeks to hold the lady to the terms of her deed is one who stood 
towards her in a fiduciary character or in some relation of personal confidence ; 
and, secondly, cases where the person who seeks to enforce the deed was an abso- 
lute stranger and dealt with her at arm’s length. In the former class of cases, 
the Court will act with great caution and will presume confidence put and 
influence exerted ; in the latter class of cases, the Court will require the confidence 
and influence to be proved intrinsically : Mariam v. Ibrahim (1), The fairness 
of the bargain is the crucial test, 


Independent and competent advice does not mean independent and competent 
approval; it ‘simply means that the advice shall be removed entirely from 
the suspected atmosphere and conveyed from the clear language of an indepen- 
dent mind, free from taint of interest, the party acting should know precisely 
the ‘nature and consequences of the transaction: Jn Re Coomber (2). 


It is not an inflexible rule that a pardanashin lady must have independent 
legal advice. E 


The Court should have regard to the intellectual attainmeats of the lady con- 
cerned and will naturally be disinclined to set aside the deed where she is 
proved to have been of business habits, to have befin literate and to have posses- 
sed a capacity to judge for herself: Sunitibala v. Dhara Sundari (3), and other 
cases. 


There is a grave risk of failure of justice, if these general principles are 
moulded into inelastic formulas or crystallised into inflexible rules, and treated a# 


S Appeal from Original Decree No. 195 of 1919, against the decree of Babu 
Syama Charan Ukil Banerjee, Subordinate ee of E Howrah; dated the 15th 
July, 1919. 

(1) (1916) 28 C. L. J. 306 (367). (a) (ton 1 Ch. 723 (730). 

(3) (1919) L. R, 46 1, A. 272 ; L Le Ri 47 Cale. 175. 
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of universal application, regardless of the special facts and surrounding circums- 
tances of the concrete case which requirés adjudication. Es 


Where there is a question of good faith éf a transaction. between the parties 
one of whom stands to the other in a position of active confidence, the burden of 
proving the good faith of the transaction ison the party who is in a position of 
active confidence. 


> 


Whenever any person derives a benefit under a deed, if any confidential og 
fiduciary relation subsists between the parties, the Courts so far presume against 
the validity of the instrument as to require somo proof, varying in agiount accord- 
ing to circumstances; of the absence of anything approaching to imposition, over- 
reaching, undue influence, or unconscionable advantage, 


If a confidence is reposed and that confidence is abused, Courts of equity will 
grant relief. There need not necessarily be misrepresentation by one party to 


“the other to invalidate the deed ; if there is any concealment ofa material fact, 


any failure to ‘disclose ngaterial information or any just suspicion of’ artifice, 
4guity will interposé and pronounce the transaction void and as far as possible 
réstore the parties to their original rights, for equity demands in such’ . 
cifcumstances the most abundant good faith In the transaction between the 
patties: Baker v. Bradiey (1), and other cases. 

To secure a fair transaction, a full appreciation by the lady of the value and 
nature of her rights fs essential. 


"T he question is one of substance and not merely one of burden of proof, and 
where evidence has, been adduced by both the contestants in support of their 
respective cases and the relevant facts are before the Court, the question of bur- 
den of proof is immaterial. and importance should not be attached to the ques. 
tion on whom the initial onus lay : Kundal Lal v. Begam (2) and another 
case. i 


It is not necessary to insist in such cases upon & test which depends upon a 
clear understanding of each detail of a matter which ‘may be greatly involved in 
“legal technicalities ; it is sufficient that the general result of the compromise 
should be understood and that people disinterested and competent to give 
advice should, with a fair understanding of the whole matter, advise the lady that 
‘tte “deed should be executed ; Sunilibala v. Dhara Sundari (3). 


The absence of advic would not have by itself necessarily vitiated the transace 
„tion, if it had been otherwise established to be righteous, that Is, such as a right- 
minded person might be expected to do : Keskub v. Radha Raman (4). 


To make a compromise of Am value the parties must be at arm's length, on 
equal terms, with equal knowledge and with ‘sufficient advice and protection ; 
one side must not know more about the matter than the other, unless what be 
knows could not possibly have affected theo other putt. decision ; Moxon v. 
Payne (4). 


(1) 0856) 25 L. ] Ch. 2; 7 DeG. M & G. 597. 
_ (3) (1918) 23 C. W. N.. 937. 4 | 
(3) (1919) L. R. 461. A, 272 ; L L. R. 47 Cale 175; 
(4) (1912) 17 C. W. N. 991. 3 
(5) (1873) L. R. 8 Ch. App. 8813 43 Le J. Che a40.. <. 
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A family arrangement to be operative must {be without fraud ; it will not be 
supported if founded on mistake of either party to which the opposite party was 
an accessory ; or if either party has been misled by the concealment of material 
things; for the essence of the matter is mutual communication of all relevant 
circumstances : Gordon v. Gordon (1). 


` The Court should not scan with nicety the quantum: of consideration in a deed 
of family settlement: Upendra v. Bindeshri (2) and Mariam v. Ibrahim (3). 


* When a Hindu husband js deceased, his kin is the guardian of his childless 

widow 3" it is only whtn the husband's family becomes extinct or contains no 

male or is helpless, that the heirs of her own father are entitled tobe her 
' guardians. 


The determination i in a cause should be founded upon a case elther to be' 


found in the pleadings or involved in “or consistent with the case thereby 
made. 


A charge of frand must be substantially proved as laid, so that when one 
kind of fraud is charged, another kind of fraud cannot, upon failure of proof, be 
substituted for it :' Abdul Hossain v. Pel idols (4), and Bal Gangadhar v Shrinds 
vas (5). 


Every EA between pleading and proof ls not fatal;:the Court must 
carefully consider whether the objection is one of form or of substance. The 
rule that the allegations and the proof must correspond, is intended to terve a 
double purpose, namely, first, to apprise t e defendant distinctly and specifically 
of the case he is called upon to answer, so that he may properly make his 

, defence and may not be taken by surprise, and, secondly, to preserve an accurato 
: record of the cause of action as a protection against a second proceeding founded 
upon the same allegations. 


A Court can order amendment. of a plaint to do that substantial justice 
between the parties for which alone it exists: Mokummud Zahoor v. Ruta 
Koer (6). i d 

When a case is based on fraud, the fraud must bo proved, and no relief 
can be given in the suit on any different ground. But the obtaining of 
property, or of any benefit, through the undue and unconscious abuse of influence 
by a person in whom trust and confidence are placed, has always been treated as a 
fraud of the gravest character ; and if such frauds are alleged_ and proved, the 
allegation that they were parts of a scheme very early concgived and deliberately 
carried out is, whether It be made out or not, of no material consequence in 
such a sult; Moxon v. Payne (7). e 


Per Buckland, J : In a case of fraud, it wil! not suffice fo find fraud otherwise 


than as alleged on behalf of the plaintiff, and even should the Court find that: 


fraud was practised, if such fraud is other than the fraud alleged, the defendant 
is entitled to have the suit dismissed. This is a proposition which may be 


(1) (1816—21) 3 Swan. 400 ; 19 R. R. 330. 

(a) (1915) 21 C. L. J. 452: (3) (1916) 28 C. L. J. 306 (369). 

(4) (1887) L. R. 14 I. A. 111; I. L. R. 11 Bom. 620. 
} (5) ae) L. R. 42 1. A«13$ (151) L L. R. 39. Bom. 441 (467) ; 23 C. Le 
. 1 (19). 

(6) (1867) 11 M. I. A. 468 (485); 9 W. R. P. C. g. 

(7) (1873) L. Re8 Ch. M 881 (887). 
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applicable in eases between man and, man or where a fardanashin lady is not 
concerned, But where a pardanashin lady is involved, , other and equally well- 
known rules bave to be.a pplied and conformity with them has to be established, 

; A pardanashin lady must have advice," that the advisor should have no 
adverse interest, and should be such a person as is capable of explaining to her 
fully her rights in general and in particular under the document which she intends 
tosign, if necessary, contrasting thom with her rights; if „tho circumstances are 
such that unless he has a knowledge of law he is not competent to advise , hera 
tlien and in that case independent legal advice is essential, 


" e B ` 


„Appeal by the Defendant. ,. " . 


Suit for cancellation of a partition déed, for declaration of exclu- 
sive title to a hardware business, - its assets "and the properties 
-acquired from its income, for declaration of joint title to other 
“properties, for partition and accounts, and for incidental reliefs, 

, The ‘material facts appear from the judgment, ‘ 


. Mr. T. c P. Gibbons ( Advocate-General Dy Babu Jogendra Nath 
Mookerjee, Dr. Sarat Chandra Basak and Babu Pares, Nath 
Mookerjee for the Appellant. 

Dr. Dwarka Nath Mittzr,. Bab: us Manindra. Nath e 
Narendra Krishna Bosu and Rama Prosad PATE for the 
KADANG nt. ‘i » D n 

€ mur $a us C: A. V. 

..The judgments. of ihe Court were as Tollows : b 

” Mocker] ee J.—The subject’ matter of the litigation which: lias 
culminated in the present appeal is an estate of considerable, ‘value 
left by one Kedar Nath Ghose who died intestate on the. 7th Octo- 
bér, 19:5. The foundation of the fortune of the family was laid by 
his father Govinda Chandra Ghosh who executed a will on the aist 
August 1903 which was “registered but was not probated after his 
death on the gth November, 1913. The relationship of the members a 
of the joint family composed of the descendants of Govinda Chandra 
Ghose will appear from the following genealogical: table : : 


ki Gobind Chandra Ghose’ ’ 
: died i 1913. 5 





Ambika usan Gh Ghose Kedar Nath Ghose - Mati Lal Ghose Satis dd 
,died 1886 died 7-10-1915 died 1835 Ghose, defendant 
M.-Kusum Kumari M, Kalidasi, plaintiff, 


t. 


Nagenbala j 





: m ecer] 
Nalinibala ` : iod Chinabata '. 


Radharadl | + Umass 
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Govinda Chandra Ghosh had four sons, Ambika Charan and 


‘Moti “Lal who died in his lifetime, and Kedar Nath and Satish 


Chandra who survived him. e When Kedar Nath died, he left him 
surviving his brother, Satis Chandra, his widow Kalidasi, his 
widowed daughters Nalinibala and Chinabala, and two grand- 


‘daughters, Radharani and Umasasi. The widow Kalidasi had two 


brothers Kamini and Rajkumar, and was the daughter of a family 
of Deotis whose genealogical table is set out below : 


Kedar Nath Deoti 
- l 


l | : | 
Kamini Kalidasi, plaintiff Rajkumar 


Shortly after the death of Kejar Nath Ghose, a partition deed 
was executed on the 4th November 1915 beteen his brother Satis 


«Chandra and his widow Kalidasi, and the document was registered 


on the Bth Decembor rgrs.  Onthe 28th June, 1916, the widow 
instituted the present suit for cancellation of. the partition deed on 
the ground of fraud and unfairness, for declaration of exclusive title 
to a hardware business, its assets and the properties acquired from 
its income, for declaration of joint title to other properties, for parti- 
tion and accounts, and for incidental reliefs. The defendant denied 
all the, material allegations in the plaint, repelled ‘the imputation that 
the partition deed had not been -fairly obtained, asserted that the 
properties claimed as exclusively owned by the husband of the 
plaintiff really formed part of the joint family estate, and repudiated 


-all liability to render accounts. On these pleadings, the following 


issues were framed and set down for trial : 


te Has the plaintiff any cause of action? 

2. Can the suit proceed without ad valorem court-fees -being 
paid on the value of the entire properties in suit ? 

3. Is the suit bad for non-joinder of parties ? 

4. Was the deed dated the 4th November, t915, read over and 
explained to the-plaintiff and was it unflerstood by her? Was it 
executed by her with free will and consent? Or was it obtained 
from her by fraud as alleged i in the plaint? - 


s. Was Kedar Nath Ghose the sole owner of the Karbar.at 78. 


Clive Street, Calcutta? Or, did it belong to his father Gotind 
Chandra Ghose, and was inherited, on ,his death by his two sons 
Kedar and Satis? Was it their joint property ? 

6. Was the house at Benares the joint property of Kedar and 
Satis? , What į is the plaintiff's | share i in it ? y 
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4. Did the plaintiffs husband purchase the garden at North 
Bantra from the widow of Bellilios in benami of the defendant ? 

8. Is the suit barred by the prineiples of estoppel, &cquies- 
cence and waiver ? = 

g. Was the manufactory at Bantra an PEE karbar ? 
Or, did it form one karbar with the karbar at 78, Clive Street ? 

_ to. Is the defendant liable to render accounts of the karbar at 
Bantra and of the KADA ae 18 Clive Street? If so, dot what 
period. 

After a protracted trial, the Subordinate Judge decreed the suit 
in part.- He held on the fourth and eighth issues that the deed had, 
been executed by the plaintiff under circumstances which made it 
ineperative against her as an illiterate pardanashin lady, and that 
there was no question of estoppel, acquiescence or waiver. He also 
held, upon the fifth, sixth, seventh and ninth issues, that the hard- 
ware business at 78, Clive Street which stood in the name of Kedar 
Nath Ghosh was an ancestral joint: family concern, that the smithy 
and manufactory in the family dwelling house at South Bantra in 
the District of Howrah was not an independent business, that the 
lands and houses in Calcutta'and Benares had been acquired with 
joint funds and formed part of the family estate, and that the garden 
at North Bantra purchased from Bel.ilios must be included in the - 


' same category. He further held, on the tenth issue, that thé de- 


fendant who was in charge of the business at 78, Clive Street and — 
at South Bantra was bound ta tender accounts from the date of the 


‘death of Kedar Nath Ghose. On these. findings, the Subordinate 


Judge has set aside the partition deed, declared that all the proper- 
ties in suit weré jointly owned and possessed in equal shares by 
Kedar Nath Ghosh and Satis Chandra Ghosh, and- directed parti- 
tion and accounts ; he has also ordered the parties to bear their 
respective costs, Neither the plaintiff nor the defendant is satisfied 
with this decision, as £he "latter has appealed and the former has pre- 
ferred a memorandum of cross-objections. The substantial question 
argued on the appeal relates Yo the validity of the partition deed. ; 
the principal point raised in the memorandum of cross-objections 
refers to the true character of the properties claimed by the plain- - 
tiff as the separate acquisitions of her.husband. Neither the memo- 
randim of appeal nor the memorandum of cross-objections ‘bore 
adequate .court-fees, and'the Court was called upon to decide the 
point during the course of the arguments. Each memorandum bore 


_ & courtfee of Rs, 10 only ; this was plainly inadequate... The de- 


fendant appellant had obviously -anticipated the objection’ and had 
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made a’note on his memorandum at the time of presentation to the 
following effect “ The suit was valucd at Rs. 1,21,360.. The appeal 
ig for a declaration” This note must have been recorded in view 
ofclause 17(iit) of schedule II of the Court-Fees Act, 1870, which 
provides that the plaint or memorandum of appeal in a suit to ob- 
tain a declarafory decree where no consequential relief is prayed 
must bear a court-fee of Rs. ro. But the plaint in the present case 
was unquestionably not a plaint in a suitof this description and 
bore à cotirt-fee of Rs. 1,187-8. The memorandum of appeal also 
could not be treated as a memorandum in a Suit of that nature ; in- 
deed, the appeal itself was not in essence fora pure declaration. 
The-trial Court had cancelled the’ partition deed, had determined 
the question-of title to the properties, had directed partition of all 
the properties in suit, and had rendered the defendant liable for 
accounts. An appeal directed against a decree so comprehensive 
in scope, can, by no stretch of language or recourse to legal fiction, 
be described as an appeal fora declaration, even if we were to as- 
sume that an appeal, which really seeks nothing beyond a declara- 
tion, in a suit other than a suit for a pure declaratory decree without 
consequential relief, was ever intended to be included within clause 
1 (iii) of schedule II of the Court-Fees Act, 1870. Similar remarks 
were applicable to the memorandum of cross-objections. The ap- 
pellant ang respondent were consequently called upon to value the 
reliefs sought in the appeal and by way of cross-dbjections, respec- 
tively, It is not necessary to set out the details of the calculations 
made for the purpose of valuation ; suffice to state that, as a result of 
this investigation, it was found that theappellantand respondent were 
liable to pay Rs. 1,105 and Rs. 825 respectively, as deficit court-fees 
on the memorandum of appeal and the memorandum of cross-objec- 
tions. It was also found that the fee paid ad valorem on the plaint 
in the Court below was insufficient and that an additional sum of 
Rs. 145 was leviable on that account from the plaintiff respondent. 
The appellant duly paid the deficit court-fee and thus regularised the 
memorandum of appeal. The plaintiff- respondent paid the addi- 
tional sum leviable on the plaint, but not the deficit court-fees re- 
quired to validate the memorandum of cross-objections. There is 
consequently, no valid cross-objection which may be considered by 
tha Court, and the memorandum must be rejected. The arguments 
on both sides have thus centered round what is the root question 
in this case, namely, the. validity.of the partition deed taken by the 
appellant from the respondent. Before, however, we investigate 
the circumstances which led up o the execution of the deed, we 
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may usefully recall the well-established: cardinal principles now re-- 
cognised as. applicable to a case of this description, where the Court: 


is called upon to throw a protective cleak upon a pran in wos 
man who is. unable. to protect herself. 


It is well-settled that the Court, when called upon to deat with: 
a deed executed by a purdanashin lady, must satisfy itself upon the 


: evidence, first, that the deed was actually executed by her or by 


some person duly authorized. by her, with a full understanding of 
what she was about to do ; secondly, that she had full. knowledge of 
the nature and effect of the transaction into which she is said to have 
entered ; and, thirdly, that she had independent “and disinterésted 
advice in the matter. The leading judicial decisions which recog- 
nhe these principles are collected in the judgment of this Court in’ 
Mariam Bibee v. Ibrahim (1), and on examination they will be found 
to fll broadly into two groups, namely, first, cases where the person 
who seeks to hold the lady to the terms of her deed is one who 
stood towards her ina ‘fiduciary character or in some relation of 
personal confidence ; and, secondly, cases where the person who 
seeks to enforce the deed was an absolute stranger and dealt with 
her at arm’s length. .In the former class of cases, the Court will act 
with great caution and will présume confidence put and influence 
exerted ; in the latter class of cases, the Court will require the confi- 
dence and influence to be provedintrinsically. This is a fundamental 
distinction which’ does not appear to have been always’ kept in 
view, with the result that observations made in the one class of cases 
have been applied without scrutiny to the other class of cases. Illus- 
trations of the confusion which has resulted from this failure to dis- 
criminate between the two classes of cases, are furnished by the de- 
cisions in Ranee Usmut Koowary. Tayler (2) ; Tayler v. Ranee As- 
medh Koonwar (3); Soondur Koomaree v. Kishoree Lal (4); Ram Per- 
shad v. Ranee Phoolputtge (5) : Kanai Lal v. Kamini (6); Manohar 
v. Bhagabati (7) ; Asnutoonissa v. Alla Hafis (8); Roop Narain v. 


Gugadhur (9) ; Pannalal v. Bamasundari (10) ; Doolee Chand v. ' 


Oomda Khanum (11) ; Bibee Rukhun v. Shaikh Ahmed (12) ; Khas 


(1) (1916) 38 C. LJ. 366 (367). 

(2) (1865) 2 W. R. 307. i (3*(1865) 4 W. R. 86. 
(4) (1866) 5 W. R..246. ^ (s) (1867) 7 W. R. 98. 
(6) (1867) 1 B. L. R. O. C. J 51. footnote. 

(7) (1867) : B. L. R. 0. GJ. 18. 


(8)(1867) SW. R. 468 (9)(1868) g W; Re 297: 
(10) (1871) 6 B. L. R. 732 (741). | (11) (1872) 18 W, R. 238, 
(12) (1874) 243W.Ré4434. L, . ` “oe 


e 


v 
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Mehal v. - Administrator-General ( I); ; Nistarini. v. - Nundo: Lal 
(2) 3 Keshub: v. ‘Radha. Raman (3) ;:. Badiatannessa v^ Ambika 
Charan (4) ; Bhuban Mohini vs. Gajalakshmi (5) 5. Behari v 
Habiba (9) ; Achhan Kuar v. Thakur “Das (7); Hakim v. Naji- 


i ban (8) ;',Sumsuddin’ v. Abdul (9); Tamarasherri- v.. Mara- 


nat (10) + Mahadevi v. Nzelamani (x1) ; Latchemy v. ` Lewidik- (12)3 
. Chellummal v. Garrow (13) ; Narsummall v. Luichmana (14). ` Re- 
_ ference may alse be made in this connection to the two decisions of 
the Judicfl Committee -in Zwsloor Ruheem v. Shumsoonnissa (1 5) 
and Geresh. v. Bhuggobutty (16). In the former case, where the 
transaction was “between a husband. and a wife, their Lordships ob- 
served that the, burden, of proving the reality and bona fides of the 
purchases pleaded by her ‘husband was properly thrown on him. Ifi 
"the latter.case, which was one of a death-beg gift in favour: of the 
donor's brothers in their, wives’ names to the exclusion of her hys- 


band’s adopted son, their Lordships pointed. out that the Judicial y 


Committee, and the Courts in India had always been -cdreful to see 
that deeds taken from purdah women had been fairly taken and that 
the party executing them-had been a free - agent and duly informed 
of what she was about. The substance of the matter then is that the 
fairness of the bargain is the crucial test. This: principle runs through 
the. later decisions of the Judicial Committee, though the rule is more 
-specially enforced in cases where a fiduciary relation involving trust 
and confidence is-shown.to'exist ; Messed v. Amjud (17) ; Ashgar v. 


Delroos (18); on.appeal from Delroos v. Ashgur (19) ; Aseesoonnissa' 


v. Bagur Khan (20); Tacoordeen v. Syed Ali (21) ; Sudhist Lal 
v. Sheobarat (22); Mahomed ‘Buksh-v. Hosseini (23); Lala Amarnath 


(1) (1901) 5 Ce W. N. 505. Zo oe eee qe PE 
_ (2) (1899) I. L. R. 26 Cale. 891 (918). ` ir. 5 
(3) (1912) 17-C.. W. N. 991., - ps wW. Ne 133, , 


(«) (1915) 15 C. w. N 1330; ; (6) (1886) I. L. R. 8 All. 267. 
(7) (895)4. L. R^:7 All. s25. - — (8 (1898) I. L. R.'20 All. 447. 
. (9) (1906) 1 7L. R. 31 Bom. 165; ^^ (10) (1881) ILR 3 Mad. 215. 
(11) (1896) 1. L. R: 20 Mad.269 (273), (12) (1800) 1 Strange N. C. 30. 
(13).(1812) a Strange N. C. 159. . GU (1805) 2 Strange N, C. 14. 


^L. Q5) (1867) 11 M. I. A. 55t (586); 8 W. -Ri P. C. 3 (5) 
- (16) (1870) 13 M. I. A. 419 (431) ; 14 W. K. P. C. 700). TR 
(17) (1872) 17 W..R. 523. | ^ 08) (1877) I.L..R. 3 Calc..324- 
(19) (1875) 15 B. L. R. 167. (20) (1872) 10 Bs L.. R. 205. 
| (21) 0874) L. Ri A. 192; 13 B, E. R. 427. 
di^ (a2) (1881) L. R. 8 I. A. 39; IL L. Re 7 Cale. 245. 
_ (23) (1888) Ly R, 15 L A. 81 ; L Le R, a5 Cale: 684. ` 
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v. Achan Kuar (1) ; Deo Kuar v; Mari Kuar (2) ; -Hakim v. 
Najiban (3) ;, Annoda v. Bhuban (4); Shambati v: Jago (8)5 
Ismail v. Hafis (6); Kishori Lal v. Chuni Lal (7); Muhammad 
Kamil v. Imtias Fatima (8); Sajjad v. Wasir (9), Kali Buksk 
v. Ram Gopal (10) ; Mahabir Prasad v. Taj Begam (11) ; ; ‘Azima 
Bibi v. Shamalanand (12) ; Mohammad Ali v. Ramzan Ali (13) ; 
Sunitibala v. Dhara Sundari (14), and Mati’ Lal Das v. Eastern 
Mortgage e» Agency Co. (15). The essence ‘of the mattér ^ was 
tersely put by Lord Buckmaster in Sunitibala s y. “Dhara ‘Sundari (ia) 
when he stated that the circumstances under which a purda- 
nashin woman agrees to transfer property in which she is ‘interested 
must be carefully examined, in order to ascértdin that shé had 
ihdependent advice and that the lady had ‘sufficient intelligence 
to understand the ralevant and‘ important» matters, “that she did 
understand them as they weré explained to her, ‘that nothing was 
concealed and that there was no undue influence: or misrepresenta- 
tion, The principle thus enunciated was adopted as the basis of 
the judgment pronounced by Sir John Edge in Mari Lal Dus v. 
Eastern Mortgage Co. (15). It will ‘be observed that the "Court 
must thus have regard to the intellectual atfainthents of the” lady 
concerneJ and will naturally be disinclined “to set-aside the ‘deed 
where she is proved to have been of business habits; to, have been 
literate and to have possessed a’ capacity to judge ‘for herself ; 
Sunitibala v. Dhara Sundari (14) ; Mati Lal Das v. Eastern Mort- 
gage & Agency Co 05); Mohammad Aii v. Romsan Ali AE ‘Kali 


(1) (1892) L. R. 19 I. A. 196 ; I. L. R. 14.All 420. 5 , ow. 
(2) (1894) L, R. 21 1. A. 148; I. L. R- 17 All, - 2 o iR 
(3) (1898) L. R. 25 1. A. 137 ! I. L. R. 20 All. 447. vel oana dec 
(4) (1901) L. R. 28 I. A. 71 ; L L. Ri 28 Calc. s46. - ^ BE ed 
(5) (1902) L. R. ag I. Ay 127 ; I. L. Re 29 Calc. 749. a ees 
(6) (1996) L. R. 33%. A. 86 ; 1. L. Re 33 Calc. 773; 3 C. t. J. ane Xii A 
(7) (1908) L. R. 36 1. A. 9; JL. Re 31 All. 116; 9 C. Li Ja 172. ^ 7 
(R) (1998-9) L. R. 36 I. A. 210; 1, L. R. 31 All. 557 ; 10 C. L. J. 2975. 
(9) (1912) Le R. 39 I. A. 1565 1. L. R. 34 All. 455 ; 16 C. L. J. 613. i 
(10) ( 13) Le Rete Te A. ag 5 L Le Re 36 All, 8t 3,19 C, Le J. 172e; . 
*(11) (1914) 19 C. W. N. 162 P. C. i 
(12) (rota) I. Le R. 40 Calc. 378 P. C. ; 17 Ce LJ. 3036 ` 
(13) (1920) 24 C. W, N. 977 P. Ca | "e ' 
(14) (1919) L. R. 46 L A. 222; L L. R. 47 Calc. 175. — 

| (15) (1920) L. R. 47 LA. 265 1 25 C. w. N. 265.5 ^ ^", 
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Buksh v. Ram Gopal (1) ; Sajjat Husain v. Wasir Ali (a): 
Mahomed Buksh v. Hosseini (3) ; Mahabir Prasad v. Taj Begam (|); 
Asima. Bibi v. Shamalanaga (3); Ismail v Hafis (6); Hodges 
v. Delhi & London Bank (1); Bindubashini v. Giridhari (8); 
Alikjan v. Rambaran (9); Bhuban Mohini v. Gajalakshmi (10) ; 
These, however are only general principles, and it cannot be too 
strongly emphasised that there isa grave risk of failure of justice, 
i they are moulded into inelastic formulas or crystallised into in- 
flexible wies, and treated as of universal application, regard ess of 
the special facts and surrounding ' circumstances of the concrete 
case which requires adjudication. - 


= . The case before us belongs to the first class mentioned 


„aboye; where the person who seeks to hold the lady to the terms 


of her deed is. one who stands towards her jn a relation of personal 


confidence. Here, he is the younger brother of her husband ; the 
.two. brothers had lived jointly. in amity, and Kalidasi who was 
' -some years older. than Satis, was on the best of terms with her 
„brother-in-law. : On the death of her husband, Satis, though younger 


in age, became iso facto the head of the joint family ; she would 
thenceforth have to live under his care, look upon him as his natural 


‘protector and continue to repose confidence in him’ properly to 


safeguard her rights. This position is in absolute conformity with 


“the -normal structure of a joint Hindu family and.is recognised by 


ancient texts of Hindu Law, such as the text of Narada XIII, 28, 


-ag-cited by Jimutavahana i in his Dayabhaga Chap. XI section 1 para, 


64 which provides that when the husbarid is deceased, his kin is 
the guardian of his childless widow, and it is only when the hus- 
band’s family becomes extinct or contains no male or is helpless 
that the kins of her own father are entitled to be her guardians, 
This is not archaic and obsolete law, but has been recognised in 
modern decisions : Khudiram v. Bonwari (11), In such circum- 
stances, the principle formulated in section. 111 of the Indian 
Evidence Act applies, viz, that where here is a guestion as to the 


Gj (913) L. R. aul, 4.23; L L. R. 36 All, 81; 19 C. L. J. 172. 

(2) (1912) L., R. 39 1. A. 156 j 1. L. R. 34 All. 455 ; 16 C. L. J. 613. 

(3) (1888) L. R. 15 I. A, 81; ISL. R. 15 Calc. 684. 

(4) (1914) 19 C. W. N. 162. . f . 
G) (1912) I. L. R. 40 Calc. 378 ; 17 C. L. Je 303. 

(6) (1906) L. R. 33 I. A. 86 ; 1. L. R. 33 Calc. 773: 3 C. L. ]. 484. 

(7) (1900) L. R. 27 I. A, 163 ; LL. R. aval 137. 

(8) (1909) 12 C. Le J. 115. * (9) (1910) 12 C. L. J. $57. 

(19) (1915) 19 C. W. N. 1330. an) (1889) I. L. R. 16 Calc. 584» 
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good’ faith, ofa transaction-betweeri parties; one of whom. stahds.to.- 
the’ other in a position of active confidence, the burden of proving - 
the good faith of the transaction is'on thg party, who is, in à position of _ 
active, confidence.’ Itis án elementary principle that. wherievet" any., 
person derives'a benefit under a deed, if any confidential or fiduciary - 
relation subsists: between the parties, the Courts so far presumé- 
against the validity. of the instrunient-as to require somé „proof; VATY! a 
ing. in amount, according to citcumstances,.. Of ‘the’ absence of: any, 
thing ‘approaching to tnpasitidhy oran iching übdusdinüenes; ! 


tion 308-323 ; referred. ‘to | in Taylor “ott Evidence; section. WA 
As Story puts. it, Courts of equity do not arrest or set aside.an act, 
or ‘contract merely because a man of more honour would not have . 
‘entered into" it ; there must be some, ‘relation between the parties. 
which , compels the dhe to make a full. discovery: to the other or 
‘to® abstain from. all Selfish Projects. ,But when such a. relation , 


“does exist, Courts of equity, acting upon this. .superinduced ground, - 


in aid of general morals, will nat suffer. one party, standing : in a 
situation of. which ha can avail himself, against, the other, to derive;. 
‘advantage. from that ciicumstance, , for it ‘is. founded . in a- breach . 


‘of confidence. . The general principle , which governs in. all CASES., 


‘of this sort is that if, a; confidence i is reposed and that confidence - 
is “abused, Couits of Equity will grant, relief, Equity, demands.i an, 
buch: circumstances the: most ‘abundant good faith (uberrima Sides), 
in rthe ‘transaction between: the ‘parties. There need not. necessarily... 
be misrepresentation by: one party, to, the other . to* invalidate. the 


deed ; 3E there As, any -concéalment of a materiak fact. any, failure. 


to “Gigclose ‘material information. or any just. suspicion of artifice,.. 
equity” ‘will interpose and . pronounce. “the, transaction yoid: “and as 
far: as “possible restore the “parties to their original right :-: Baker, 


v Bradley (D; Bank of. Montreal x, Stuart. (2) 4n re Coomber (3). . 


We must, not lose; sight, however, of, the fact that the question is is- 
one of siibstaiice’ anti not merely one ‘of. burden. of. ‘proof, and where; 
as in’ the present’ cáse,. "ewdence has been: adduced by both then 


i contestants in support of ther respegtiye cases, and the, Teleyant, 


facts are’ “Yefoté, pe Court, the, “question of ‘burden tof «roof | is. 
immaíérial; “and importance , should not. ke attached’ tothe question ` 
on, whom “the initial” onus lay; see the ‘observations of ‘Viscount - 
Haldane i in Kundal Lal Y. Ham i9 and of Sir Lawrence Jefkips 
n! ` 
40 (1856) is L. ;. Chen 77 beg. M. E Qr. i CRI Ser e) 
^ (a) (1915); App: Gas. 1200; , , (3) (1911). Chi rag.” cago Luv) s 
dani) 23 C; WN- 937: Bs. c S IE EY ET Oa! ver 
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in Sethuratnam y.. Venkata (x)... We must now. determine, how, the 
case before us stands when tested in the light of thése-principles-- ` 
Kedar Nath Ghosh, as previously stated, died onthe 7th.October, 
191 5. "The partition deed now in controversy was executed on the 
4th November 1915, that: is, as the Subordinate Judge points. out, 
.twenty-seven days after the death of. Kedar Nath Ghosh .and..three 
edays before his Sradh ceremony had been performed_;but thé-deed 
was based..on à draft which had been prepared: ten days-earlier, on 
the 25th_October,. when the: parties were: about the middle of-the 
period:-of. mourning. .. The: provisions of ‘the. partitiori..deed ‘have 
.been correctly sumniariséd -by the Subordinate Judge. The dós 
ment: recites that the hardware business’ at 78, Clive:Street as well 
as. the house at Benares, belonged jointly to. Kedarnath. and" 
Satis Chandra in equal shares and:that the widow gave: up-lter claim 
tn. those properties as also to the remainder . ofthe joint. estate, ái 
consideration of the! benefits granted to her, which may be 
enumerated as follows: (a) Kalidasi would become absolute owner 
of ,the house, at Benares as also. the.-house t Howrah, - No. 8, 
Kaliprasad Chakrabarti, Lane; (b) that Sitis would-pay to. Kalidasi 
Rs. 20,009 by. annual instal pênts...0f Rs. 2000 each, the entire sum 
to be charged on the ancestral. dwelling hause at 3. & 4 Kaliprasad 
Chakrabarti Lane; (c) that’. Satis would pay, within three months 
from the,date of executjon of. the deed, Rs. 2009, to Nalinibala 
and Rs. 4000 to Chinabalai; (d) that Satis would pay. Rs,256o on the 
occasion of :the marriage of each'of the two, daughters of Chinabala, 
named Radhayani and , Umasasi ; and: (e) that Satis would: maintain 
Kalidasi, her two danghters and the granddaughter, in, the. family 
dwelling house, and- if Kalidasi should:live apart, Satis would pay 
her Rs. 10 per month for her maintenance and after her déath Rs, 1o 
per” month for the maintenance of her two. daughters, Nalinibala 
and: Chinabala, - The deed recites on, the face. Of: it, that this 
distribution: of the family estate gave effect to,the intentions of 
Kedar Nath Ghosh as expressed immediately. before his death. .The 
case for the plaintiff.is that this allegatfon, - which goes to the raot 
of the entire: transaction, is ;unfounded. , It, is, consequently, 
necessary to investigate the incidents which actually happened’ before 
the death of Kedar Nath Ghosh . The evidence makes it abundantly 
clear that Kedar Nath, Ghosh - did, intend to. make a testamentaty 
disposition of his properties during his last illness. He gave im 
structions - for the preparation of -g draft will, which awas. drawn, up 
by one Aghor | Nath.Maiti.: A fair copy. was: then imade” y one 
E: GY. Gorg) L. Re 47 L A. 76; h E.R. 43 Mad. 567 . X. $us. 
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Akshay Kumar Ghose. The intended will. was, however, never 
executed ; for when the document was taken to Kedar Nath’ Ghosh 
for signature, it was found that he “had lost consciousness.- He ` 
never regained consciousness and the end came immediately after- 
wards. While he was on his death-bed, thus lying unconscious, a 
discussion took place among the persons present as to what steps 
might be taken to carry out the projected -disposition of the estate? 
One Badal Chandra Ghosh, a pleader, suggested that after :the 
death of Kedar Nath.Ghosh, a deed of family arrangéfhent, might 
be executed between Satis Chandra Ghose and Kalidasi, andhe 
forthwith prepared a draft for such a deed. No further steps appear 
to have been taken for' some days after the death of Kedar Nath 
*Ghosh, buton the 25th October, r915, the draft of a partition 
deed was drawn up,by one Nilmani Bose and was executed as well 
hy Kalidasi as by Satis Chandra Ghosh. On the basis of this draft, 
a fair copy was subsequently prepared, and the partition deed -in 
its final form, which is the subject matter of this litigation, was 
executed on the 4th November, 1915. .It may be stated here 
thatas Kalidasi was illiterate, her name was at the request of Satis; 
signed on the draft as well-as on the -final deed by-her daughter 
Chinabala who,, as the evidence shows, is a half crazy girl and 
herself writes Bengali very imperfectly, as may be seen from-an 
-inspection of the-original signatures on the record. The draft of the 
intended will made by Aghor Nath Maiti, the draft of the partition 
deed made by Nilmani Bose, and the partition deed as executed 
and registered, have been produced; but the fair copy of. the 
intended will and the draft of the deed of family arrangement 
prepared: by Badal Chandra Ghosh have not been produced ; thére 
cam be little doubt, as will presently be seen, that they have been 
designedly withheld by the defendant, because that would: have 
materially weakened, his case. The draft of the will is full of 
alterations and NA AN EA. these were not indicated in thé paper 
book placed before the Court, and the hearing had to be adjourned, 
so that the Court might be supplied with a fresh translation of the 
deed, indicating the draft inits original form as also the various 
. alterations and 'interlineations. An inspection of the draft -in this 
form makes.manifest' the vital changes introduced. into the deed; 
This -inevitably raises the question, whether the draft in its original 
fori:orthe draft as altered corresponded to thé actual instructions 
given by Kedar Nath Ghosh. The Subordinate Judge has-held-that 
the Uraft in its original form contained the instructions given by 
Kedar Nath Ghosh before his death, and that the changes introduced 
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into ‘the draft did not form part of those instructions. I feel no 
doubt that the view taken by the Subordinate Judge is correct. It 
is." needless to determine, how far the instructions given by Kedar 
Nath Ghosh were voluntary,.or how far, im the precarious state of 
his health, he acted under the influence. of his brother. ' The fact 
remains that tg some at any rate of the persons: present the- terms 
Seemed ungenerous, and one of them, Asutosh Banerjee, pressed 
for liberal treatment of his wife and children. Let it be assumed, 
however; for our present purpose, that the. instructions were volun- 
tarily given; these were correctly - represented by the contents of the 
draft as drawn up by Aghor Nath Maiti. The changes in the draft 
were, in my opinion, no part of the instructions ; indeed, it has not 
been definitely: disclosed by the defendant when and by whom the” 
changes were made. It was rather. doubtfullg suggested ‘that they 
were in the handwriting of Asutosh Berierjee, who was present ip 
Court at one stage but was. not examined. If, now, we compare 
the draft will in its original form, as representing the last wishes 
of Kedar Nath Ghosh, with the partition deed in its final form which 
purports to give effect to those intentions, what is the result ? 
In the original draft will, we find that Rs. -20,o00 was to be 
paid to Kalidasi, in one instalment; in the partition deed, we 
find that the payment was to be spread over tén years ; this accords 
with the-interlineation. Again, according to the. original draft will, 
Kalidasi was to take an absolute right in the two houses at Benares 
and Howrah; by the partition deed, a life estate is conferred on 
Kalidasi and her two daughters; this also accerds with the inter- 
lineation. There is another significant alteration which cannot 
be-overlooked ; wherever in.the draft will, the singular word <mur 
(my) occurred, it has been altered into the plural Amader (our). In 
my opinion, there is ample indication that the draft will was so 
altered, after the death of Kedar Nath Ghose, that it might serve as 
a draft for a partition deed to be executed by two ə persons, namely, 
Kalidasi ‘and Satis Chandra Ghose. This also explains why the fair 
copy of. the will made by Akshay Kumer Ghose and ‘the draft deed 
of family arrangement made in accordance therewith by the pleader 
Badal Chandra: Ghosh, have both been withheld ; those two docu-, 
ments were in agreement with the draft will in its original form 
and if they had been produced, they would have completely demo- 
lished. the ‘theory that the draft will with alterations represented 
the last intentions of Kedar Nath Ghose: This fits-in further with 
the significant. circumstance, emphasised by the Sutordinaté judge, 
that the intended will of Kedar Nath Ghose was never shown to the 
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plaintiff. - We may also observe that the-parfition deed in its final 
form departs, in at least one particular, from its draft which also 
contains alterations and interlineatione, namely, that the mainten- 
ance for Kalidasi and. her two daughters at Rs 20 per month is 
reduced to-Rs 10 for, herself and nothing for her daughters until 
her death: There i is no explanation on whose authority, the alter- 
ations in the draft- deed of partition was made by Nilmoni Boses 
who has not been examined on ‘the plea of absenge at Waltair. ` In 
my view, there i is no escape from: the conclusion that tMe partition 
deed, as executed; departs in very material particulars from the 
true-intentions of Kedar Nath Ghose as expressed shortly | before his 
death, and. that as the. assent Of Kalidasi thereto was secured on. 
the untrue ‘representation that - its provisions carried out the last 
wishes of her husband the deed was in essence obtained from her 
b false pretences and must on this ground alone be set aside. But 
t ere are other grounds equally weighty, which destroy the eee 
ative character of the deed. . . . 4 

The schedule to the partition deed sets out the values of the 
properties. The Subordinate Judge has held. it conclusively proved, 
by local investigation : and the other evidence adduced in the case, 
that the properties reserved for Satis were grossly undervalued, while 
the two houses given to the plaintiff w.re overvalued. This conclu- 
sion of the Subordinate Judge-is amply sustained by the évidence, 
and he is undoubtedly right in his view that the properties taken by 
Satis are the cream.of the estate while those assigned to the plain- 
tiff are the worst of all. Itis further important to note that inas- 
much as Satis takes under. the deed the entire joint estate; with 
the exception of what is expressly given to Kalidasi, it is an 
obviously damaging « circumstance that -some valuable properties are. 
not mentioned at all in this deed of partition. : Upon the question 
of undervaluation, the most flagrant instance is the value of the: 
stock-in-trade of the hardware business and the workshop appurte- 
nant thereto, which i is stated i in the schedule to the deed to be'only 
Rs, 31,060, but is -now slfown to be at least Rs. 60,442. Another 
instance, equally striking, is -that of premises ro and ra, Raja. 
Woodniunt Street and 77-2 Clive Street which are described’ as, 


"worth Rs. 1,007 only ; this ignores what was well known to Satis, 


namely, that the price had been fixed at Rs. 20,000 and that Kedar: 
had paid Rs. 15,000 in part payment to the vendor to satisfy a 
mortgage on the property. A third instance, in no way less im- 
pressive is that of the ancestral dwelling house which was valued 
Rs. 21,000, but has now been found to be worth Rg. 357 46. It is: 
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significant that all these instances of under-valuation relate to pro- 
perties taken by Satis; onthe other hand, the value of what has 
been assigned to Kalidasi hag been demonstrated to be in fact much 
less than the estimated amount. As an instance of total omission, 
mention may be made ofan incident which is by no means.creditable 
to Satis. It appears, that after the death of Kedar, he signed the 
name of Ked#r and on the 18th October, 1915, withdrew from the 
‘National Bank of India, asum of Rs, 11,200 which stood in the 
name of Kedar, ‘and deposited the sum in his own name in the 
Mercantile Bank of India. No mention was made of this amount in 
the partition deed. In the face of these circumstances, it is impos- 
sible to hold that the defendant observed that “utmost, degree of 
good faith” which his sister-in-law was entitled to expect from hin 
in his dealings with her, on well recognised equitable principles. 


This by itself would manifestly justify the PEER of the 
deed. 


But it has been strenuously argued by the defendant that the 
lady had the benefit of independent advice and cannot consequent 
ly impeach the transaction. In my opinion, there is no solid 
foundation for this contention. There is no satisfactory evidence to 
show that Rajkumar Deoti, the brother of Kalidasi, did in fact 
advise her in this matter, or was able and willing to give her the 
requisite assistance. To enable us to appreciate the situation of 
the parties at the time, the successive events may: be conveniently 
set out in chronological order : 


- "th October, 191 s—Keder Nath Ghosh died. 
25th October, 1915—-Draft Partition deed signed. 
.. 4th November, 1915—Partition deed executed. 


6th November, 1915— Sradh ceremony of Kedar Nath Ghosh 
performed. 


- gand November, 1915—Rajkumar. borrowed Rs. toot from Satis, 


8th December, 1915—Partition deed registered. 

23rd January, 1916—Rajkumar tookecertified copy of partition 
deed from Registration office. 

_ 26th January, 1916— Rajkumar borrowed Rs. 2000, from Satis: 

31st January, 1916—~Kalidasi applied for succession certificate” 
in respect of Insurance Policy on life of her i. i included 
in partition deed). i 


23rd February, 1916—Kalidasi applied to include in succession 
certificate C, P, Notes for Rs. 7,500 (not mentioned in partition 
deed), 
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11th March, 1916—Proposed dupole mentang -deed of au 
settlement drawn up by Satis. ` : 

8th April, r916—Satis objected to grant of cekake to Kalidasi 
for G. P. Notes." ^ wn 

roth April, 1916— Satis applied for certificate for G. P; Notes, : 

' rath May, 1916 —Satis sued Rajkumar to recover the sums 
advanced to him (Suit No. 103 of 1916). $ n 

13th May, 1916—Properties.of Rajkumar attached before’ I 
ment at the instance of Satis. e - 

16th May, 1916 A) GUIDE obtained power of Ru from 
Kaldas. ` > 

2oth May, 1916—Applications for succession certificate made by 
Satis and Kalidasi heard. Satis produced partition deed. Satis 
granted certificate for | G. P. Notes ; A a panied certificate 
for Life Insurance Policy. | 

28th June, 1916—Kalidasi instituted present suit. 

12th July, 1916— Satis appointed Receiver of hardware Bussi 

iith July, 1917— Order for grant of certificate to Satis in.res- 
pect of G. P. Notes set aside on appeal. - 

It is by no means clear from the evidence on the record that 
Kalidasi acted under the advice of her brother. Rajkumar was one 
of the executors named in-the will intended to be executed by 
Kedar Nath Ghosh. He was no doubt aware of the terms of the 
will, and it is improbable that he should have been a party to 
variations therefrom to the prejudice of his sister. This is confirm- 
ed by the significant fact that as early as 23rd January, 2916, 
Rajkumar took a certified copy of the partition" deed from the 
Registration office, evidently with a view to take steps to secure to 
his sister her full rights in the estate left by her husband. .It is 
further 1emazkable, if Rajkumar was really present throughout and 
advised his sister, that he should rot have read over the deed and 
explained it to her, betome an. attesting witness thereto, or- even 
identified her before the Registering Officer. Nor can we overlook 


- the fact that Kamini Kumfr, the eldest brother of Kalidasi and 


Rajkumar, is conspicuous by his absence from the scene. It has 


moreover been suggested on behalf.of.the plaintiff that Rajkümar 


was perhaps more anxious to improve his own prospects than to 
safeguard the interest of his sister. There is-no direct evidence to 
prove this hypothesis ; though it must be conceded that the cir- 
cumstance that Rajkumar was able to borrow; Rs. 3,000 from Satis 
shortly afterwards, is calculated to excite suspicion. On the other 
hand, it has been suggested “on behalf of the defendant that the 
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present suit has been engineered by Rajkumar to wreck his ven- 
geance on Satis who had enforced his claim for recovery of the loan. 
‘This theory is not improbab]e ; but even if true, it does not justify 
the inference that Kalidasi has made an unfounded claim against 
Satis, who might perhaps have postponed the evil day fora while, 
if he had been diplomatic enough to keep Rajkumar under obliga- 
tion for a longer period. Iam not unmindful that as observed by 
Fletcher Mottlton, L. J. in Zn re Coomber (1), independent and 
competen advice does not mean independent and competent 
approval ;.it simply means that the advice shall be removed entirely 
, from the suspected atmosphere and that from the clear language of 
an independent mind, free. from taint ofinterest, the party acting 
Shóuld.know precisely the nature and consequences of the trans- 
action. I.see no reason to doubt the correctness of the conclusion 
of. the Subordinate Judge that Kalidasi hdd not the benefit of 
such independent advice from Rajkumar or any other person. 
Jt is,. I think, also clear that even if Rajkumar be assumed 
-to have been entirely beyond the sphere of influence of Satis, 
he was really not able to give the requisite advice. To secure 
a” fair transaction, a full appreciation by the lady of the 
value, and nature of her rights was essential. No doubt, as 
pointed out by Lord Buckmaster in Sunizibala. v. Dhara Sundari (2), 
it.is-not necessary to insist in such cases upon a test which depends 
upon & clear understanding of each detail of a matter which may 
be greatly . involved in legal technicalities ; it is sufficient that the 
general result of the compromise should be understood and that 
people- disinterested and competent to give advice should; with a 
fair understanding of the whole, matter, advise the lady that the 
deed should be- executed. "Tested from this point of view, the 
evidence does not show that Rajkumar himself was fully- acquaint- 
ed with the facts, duly appreciated the effect of the transaction 
and was able .fo, advise his sister. To, m@ntion one aspect only: 
the deed as executed might well raise the point whether the trans- 
action: was a device for division. of 4he estate between a limited 
owner and a reversioner and whether Satis could vatidly transfer 
to Kalidasi, as he did, his reversionary interest in two of the proper- 
ties; indeed, the question involved was precisely such as required 
consideration by a lawyer, in view of the recent pronouncements of 
the Judicial Committee in KAunni v. Gobinda (3) ; Amrita Narayan 


(1) (1911) 1 Ch. 723 (730). 
(3) (1919) L. R. 46 I-A. 272; 1. L. R, 47 Cale. 175. 
(3) (1911) L. R. 38-1, A. 8871. L. Ry 33 All. 4563 15 C, L7]: 575, 
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-v. Gaya Singh (1) ; Rangasami v. Nachiappa (2) ; Sureskwar v. 


Makeshrani (3).and other cases reviewed in Annada, Mohan Roy 
V. Gour Mohon Mullick (4). Although it may be conceded that, as 


pointed out in Buchi v. Jagapathi (5), the presence of a professional’ 


adviser cannot be deemed necessary in every case, the Subordinate 
Judge has properly commented on the fact that while a pleadet 
was called to witness the execution of the intended Will of Kedar 


Nath Ghose and two pleaders were called to witness th& registration 


of the partition deed, not a single pleader, not even a «ompetent 
disinterested person, was called to advise Kalidasi in a matter of 
such vital: moment to- her, either at the time when her assent was 
obtained tg the draft. partition. deed or at the time when the deed 
xas-executed. No doubt, as pointed out by Jenkins C. J. in Keshud 
v. Radha Raman (6), the absence of advice would not have ‘by 
itself necessarily vitiated the transaction, if it had been otherwise 
esfhblished to be.righteous, that is, such as a rightminded person 
might be expected to-do, All the indications in the present case, 
however, point to a contrary conclusion; and from this point of 
view, much weight cannot be attached to the evidence which shows 
that the draft partition deed was read over and'explained to- Kali- 
dgsi by one Fakir Chand Ghosh, who himself, as is clear from his 
testimony, did not fully appreciate the nature and effect of the 
transaction.. On the other hand, there is abundant indication that 


full advantage ‘was taken by Satis of the deeply distressed condition - 


of-his sister-in-law, who had shortly before lost both her sons-in-law, 
and, had hardly recovered from the shock, when she lost her 


husband. Before the period of mourning was over, her brother-in-law’ 


expedited the execution of the deed with what cannot but be 
characterised as indecent haste. During this period of mourning, 


arrangements had to be made for the performance of the prescribed. 
ceremonies on a suitable scale. The lady was anxious that the poor. 


of: the locality and the adjoining villages should be fed in a proper 


style. This request, somewhat insistently made, was utilised to put- 
pressure upon her.and toemake her agree to terms which her. 


brother-in-law. considered advantdgeous -to himself.- This furnishes 
an illustration of what is felicitously described by Lord Macnaghten 


in Mahomed Buksh vu Hosseini Bibi (7) as “a pubis form of pungug ' 


6) (1917) Li R. 45 I: A. $5 il. » R. 45 Cale. 550. : 
" (2) (1918) L. R 461. A. 72. ^ 7 (3) (1920) L. R. 471. Åra 7 
(4) (1920) 33 C. L. J. 4575; 25 C. W. N. 466. ~ e 
(5) (1834) T. L. R. 8 Mad 304 (319). 46). (1912) 17 CN. Ne 991: 
(7) (1888) L. R. 18H. A. 81 (91); 1. Ge Ry 15 Cale. 684. 


on 
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influence.” . There cari be little doubt that Satis himself must have 
realised that the deed had been taken by him from his sister-in-law 
under circumstances which made it open to successful attack ; this 
alone affords a plausible explanation of his conduct in the suc- 
cession certificate cases, where he did not set up the partition 
deed till a very late stage of the proceedings. But weightier than 
„all. these ciftumstances put together, we have the outstanding 
" fact that Satis, on his own initiative, took steps to prepare, at his 
expense, 4, supplemental deed of family settlement to rectify 
to some extent the unfairness of the partition deed he had taken 


‘from his sister-in-law ; the attempt, however, came too late: It is 


difficult. to conceive what more *convincing proof could have been 
brought forward to establish the true character of the- deed 
challenged by the plaintiff. 

- It has finally been urged on the merits that the partition deed 
was in essence a deed of family settlement and should consequently 
be supported, even though there were no rights actually in dispute 
at the time ef making it; in such cases, as was said in Upendra Nath 
v. Bindeshri (1) and Mariam Bibee v, Ibrahim (2), the Court should 
not scan with much nicety the quantum of consideration. The 
„principle invoked may be conc: ded and is, as pointed out in Helan, 
v.. Du-ga Das (3), and Satya Kumar v. Satya Kripal (4), supported 
not- only by the authority of Williams v. Williams (5), and Lucy's 
rase (6), but also by the decision of the Judicial Committee in 
Gajapathi v. Gajapathi (7); Mantappa v. Baswunt (8) ; Mewa v. 
Hulas (9), Girindra v. Traila&hya (10) ; Mahamed Iman Ali v, 
Husain (11) ; Khunni v. Gobinda (12). But it is equally well- 


settled that, as James L. J. puts it in Moxon v. Payne (13), to make 


a compromise of -any value the parties must be at arms 
length, on equal terms, with equal knowledge and with sufficient 
advice and protection ; ; one side must not know more about the 
matter than the other, unless what he knÓws. could not possibly 


" (1) (1913) áa C. L. J. 452 (476). (2) (1916) a L. J. 306 (369). 
(3) (1906) 4 C. L. J. 333. (4) (503) 10 C. L. $03. 

(s) (1867) L. R. a Ch. App. 294, . 

(6) (1853) 4 DeG. M. & G. 356; 102 R. R. ies 


(7) 0870! 13 M. 1 A. 497 (512) ; 14 W. R. P. C. 33; 6 B. L. R. 403. 7 


(8) (1871) 14 M. I. A. 24 (36). : . 
(9) (1874) L. R 11 À.157; 13 B.-L. R. 312, . i 7 
(10) (1892) L. R. ar 1. "A. 35;1. L. R. 20 Cale, 373. 

(11) (1898) L, R. a5 1. A .161 ; I. L, Re 26 Calc. 81. 

(12). (1911) L. R. 38 I. A 88 ;- 1. L R. 33 All. 356; 15 ren L. I. 573 f 

(13) (1873) L. R. 8 Ch. App. 881 J 43 L. J. Ch. ago. .- 
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- have affected the other party's decision: Gilbert v. Endean (1); 


Maynard v. Eaton (a). This accords with the rule enunciated in 
Gordon v. Gordon (3), which was repeatedly argued before ‘Lord 
Eldon, namely, that a family arrangement.to be operative must: be 
Without fraud; it would not be supported if founded on mistake of 
either party to which the opposite party was an accessory ; or‘if 
either party has been’ misled by the concealment of material things, , 
for the éssence of the matter is mutual communicatign Of all relevant 
circumstances. To the same effect are the decisions ineHoghton-v. 
Hoghton (4) ; ;Lawton v. Campion (5Y; Bently v. Mackay (6), which 
show thata Court of equity will not permit a family arrangement 
to bind the parties whén the transaction has been unfair and 
founded upon falsehood or misrepresentation. "Tested in the light of 
these principles, the position ofthe defendant is full of insoluble 
difficulties from which no ingenuity on-the ee of the most d 
legal adviser can extricate him.: 
. As'a last resort, it has been contended on behalf of the 
defendant that no relief^should be granted to the’ plaintiff in 
the present suit as framed, inasmuch as the plaintiff who alleged 
fraud can succeed only -on proof ‘of the fraud specified in the 
splaint, and no variation between pleading and proof can be. 
allowed. In support of this position, reference has been made to 
the following passage from the judgment in Bansiram v. Pan- 
chami (7). “Two principles, it is well settled, are applicable in 
these circumstances. “In the first place, as pointed ‘out by the 
Judicial Committee i in Gunga Narain v. Tilluck Ram (8), where 
reliance was placed upon the observations of Selborne I; C. in 
Wallingfo d v. Mutual Society (9), whan'a plaintiff impeaches-a 
transaction on the grourid of fraud, the facts which constitute the 
alleged fraud must be distinctly, specifically and accurately stated : 
Gibvert v. Lewis (19) i for, in the language of Fry, J.'in Redgrave: v. 
Hurd (11) it is qu fair play between man and ‘man that the 
defendant should know what is charged against him: Clydesdale 
` (1) (1878) 9 Ch. Dasa: " 2 

(a) (1874) L. R. 9 Ch. 4*4; 43 L. J. Ch. 641. 
(3) (1816 21) 3 Swan. 400 ; 19 R. R, 250. 

(4) (1852) 15 Beav. 278; 92 R. R. 421. 

15) (1854) 18 Beav. 87. ae 4 

(6) (1862) 31 Beav. 143 ; On appeal (1862) 4 DeG. F, & J: 279. Y 


(2) (10914) 20 C. W. N- 638. : A y 
(8) (1888) L R. 15,1. A t193 L L. R. 15^ Calc. 533- - ` 
(9) (1880) s App. Cas. 685. — un (o 1 DEG J. & S. +38 Kog 


(11) (1881) ao Ch. D, 1x6. * r 


* 


Vou XXXIV.] HIGH, COURT, : . "ur 


Bank y. .Paton (1) ; and Lawrence v. Norreys (2). In the second 
place, a-charge of fraud must be substantially proved as laid, and, 
when one kind of fraud is charged, another kind of fraud cannot, 
upon failure of proof, be substituted for it : Abdul Hossein v: 
Turner (3) ; the rule that the Court will grant only such relief 
as the plaintiff is entitled to upon the case made by his pleadings, 
, 13 strictly enferced when the plaintiff relies upon fraud: . Wilde v. 
" Gibson (4), and Hickson v. Lombard (5). But there is plainly no 
real substance ih-the contention in the circumstances of the pre- 
sentlitigation. The essence of the case for the plaintiff is that the 
defendant, who was her trusted brother-inlaw, took advantages of 
‘her helpless situation as an illiterate purdanashin Hindu widow and 
obtained her assent to a deed, the true effect whereof was not 
appreciated by her as she had no competent independent advice: 
It cannot thus be.seriously maintained thft there has been an 
infringement of the rule formulated by Lord Westbury in EsA/ts: 
chunder v. Shamachurn (6), by Sir Barnes Peacock in Mylapore 
v. Yeo Kay (7), and by Sir Lawrence Jenkins i in Malraju v. Venka- 
tadri (8), that the determination in a cause should be founded upon a 
case either to be found in the pleadings or:involved in or consis- 
tent with the case thereby, made ; nor can it be suggested that there 
has been any violation of the elementary rule of procedure | laid 
down by Sir.Barnes Peacock in Abdul Hossain v. Turner (9), ‘and 
by.Lord.Shaw in Zal Gangadhar v. Shrinivas (ro) that 4 
charge of fraud must be substantially .proved as laid, so that 
when one kind-of fraud is charged, another kind of fraud cannot, 
upon failure of proof be substituted for it. We must further bear 
in mind that every variance between pleading and proof is not fatal ; 
the Court must carefully consider whether, in the words, of the 
Judicial Committee in Radha Mohun v. Jadoomonee (11), the 
objection is one of form or of substance. The rule that, the alle- 
gation.and the proof must correspond is inteftded to serve a double 


(1) (1846) A. C. 381. (2) (1850) 15 A. C. 210 (221). 


(3) (1887) L. R. 14 I. A. 11 ; L L. R. 11 Bom 620. - r 
(4) (1848) 1 H. L. C. 605. (s) (1866) L. R. 1 H. L. 324. 
(6) (1866) 11 M. 1. A. 73 6W R. P.C. 57. T , * 


(7) (1887) L. R. 14 I. A. 168 ; 1. L. R. 14 Calc. Bor. 

(8) (19:0) 33 C. L. Je 1715; 25 C. W. N. 654 P.C. 

(9) (1887) L. R. 14 I. A. 111 ; L L. R. 11 Bom. 620. . | 

(10) (915) L. R. 421. A. 135 (151) 4 L La R. 39 Bom. 441 TM 22 c. L. 
J. 1 (19). E 

(11) (1875) 23 W. R. 369. : i : 
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purpose, namely, first, to apprise the defendant distinctly and 
specifically of the case he is called upon to answer, so that he may 
properly make his defénce and may not be taken by surprise, and, ` 
secondly, to preserve an accurate record of the cause of action as a 
protection against a second proceeding founded upon the same 
allegations. "Tested from these points.of view, the objection urged 
by the defendant proves to be groundless. There® is no room F 
for doubt that the contending parties fully appreciated the real 
points in issue and have adduced all the material evidgnce. The 
fundamental point in controversy was really of a very simple charac- 
ter, namely, what were the circumstances under which the partition 
deed was executed ? Each side had full opportunity to give in 
minute detail its own version of the incidents, and the Court was 
called upon to determine the true state of things from the conflict- 
ing narratives. "Theréis plainly no question of surprise ; but if.it 
werte necessary toadhere to matters of form with the strictest accu- 
racy, the plaint could well have been amended to enable the Court 
to do that substaritial justice between the parties for which alone 
Courts exist : Mohummud Zahoor v. Rutta Koer (1); Sunitibala v. 
Dhara Sunduri (2) 5 Charan Das v. Amir Khan (3), and Ma Shave 
Mya v. Maung Mo (4). In this connection, `a well-known passage - 
from the judgment of James. L. J., in Moxon v. Payne (5), may 
be usefully recalled. “A great part of the argument: which was 
addressed to us on behalf of the defendant Payne was, that the case 
alleged agaiüst him by the bill was one of gross and premeditated 
fraud, and that unless the actual fraud as alleged was proved, the 
bil mustíail It was contended that the plaintiffs were bound.to 
make out, and had failed to make out, the case alleged in.the tenth 
paragraph of the bill It is true that when a case is based on 
fraud, the fraud must be proved, and no relief. could be given in, 
this suit on any different ground. But the obtaining of property, 
or of any benefit, throftgh the undue and unconscientious abuse, of 
influence by a person in whom trust and confidence are placed, has 
always been treated as a éaud of the gravest character ; and if . 
such frauds are alleged and proved, the allegation that they were 
parts of a scheme very early conceived and deliberately carried out 
is, whether it be made out or not of no material consequence in 


“ay (1867) 11 M. I. A. 468 (485); 9 W. R.P. C9. 
G) 11919) L. R. 40 1. A- 272 3 L L. R. 47 Calc. 375. 
' (8) (1920) L^ R 47 I. A. 255. 
(4) (1921) decided on the 28th January} by the P. C. 
(5) (1873) L. R. 8 Ch. App. 881 (887). 
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sucha suit. It is at most a rhetorical exaggeration, which a per- Civi. ; 
son who commits the fraud, has no rightto complain of. If a 1921; 
man robs his fellow travefer, and is indicted for so doing, Sed 
the allegation that he became the companion of his victim with a S 


pre-conceived design to rob him is wholly immaterial. Much the 
same line of defence was taken in the case of Huguenin v. Base- Mookerjee, . 
fey (1), and it may be worth while to quote what Lord Eldon said in Ea 
that case : “IG agsee, further, that the relief must proceed upon what 

is alleged affd proved by the persons complaining, that their com- 

plaints must be treated as effectual or ineffectual according to what Tam 
they have, not what they could have, represented...1 ‘have, therefore, 
looked through this bill with reference to the frame of it,.amd I have 
no doubt this case might have been more clearly reached if the* 
situation of the parties had enabled them tp go through all the 
difficulties as to amendment ; also that many circumstances might 
have been brought forward on behalf of the defendants, which I am 
bound not to look at. But, taking the case as it stands, though 
there is in this bill much foul ailegation, which, if not true, ought 
not to be there, and a great deal of which is denied and clearly 
disproved, there is enough upon the bill and in evidence to shew 
that this deed cannot stand, ifthe whole transaction taken together 
cannot stand.” 

In my judgment, the Subordinate Judge was unquestionably 
right in his conclusion that the defendant obtained the partition 
deed from the plaintiff by an untrue representation that its terms. 
were in conformity with the last wishes of her husband, as well as 
by & co cealment of the true extent of the assets of the family busi- 
ness and the value of the family properties ; he also took advantage 
of her distressed condition during the period of mourning immediate- 
ly after she had lost her husband ;she had further no competent 
independent advice as to the nature, value and. extent of. her rights 
in the estate left by the deceased and the true effect of the deed | 

upon her position as his heiress. In these circumstances,. she was 
entitled substantially to the reliefs granted by the decree of the 
Subordinate Judge. : 


— 


. The result is that the decree of the trial Court must be affirmed . 
and this appeal dismissed with costs, The memorandum of cross- 
Objections 1s rejected without costs. > e 


Buckland. J. :-eThis appeal is against the judgment and decree 
in a suit brought by one Srimaty Kalidasi Dasi to haveit declared that 


(1) (1807) 14 Ves. 373 (ago). * . 
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a deed described in the plaint as a partition deed, executed by her 
on the ,4th November 1915 in favour of the appellant Satis 
Chandra Ghose is fraudulent and void and to have it cancelled and 
for partition of the immovable property mentioned in the schedule 
to the plaint and to recover a hardware business in Calcutta to 
which she alleges she is entitled as widow of her deceased husband. 
One Gobinda Chandra Ghose who died in November 1913 léfs 
two sons-—Kedar Nath Ghose and Satis Chandra Ghóse. Tha lattér 
is the appellant. Kedar Nath was the husband of®the plaintiff 
and by her he had two daughters—Chinabala and Nalinibala. “The 
plaintiff has two brothers called Kamini Kumar and Raj Kumar 
and this completes the list of the relatives of the parties whose 
*names have been introduced into the case. The learned Subor- 
dinate Judge has found that the hardware business was the property 
«f Gobinda Ghose on whose. death his two sons inherited it jointly. 
The respondent who claimed the whole of this business has aban- 
doned his cross-objections on this point and it is not necessary 
further to consider the question. 


The respondent's case is that shortly after the death of her 
husband Kedar Nath Ghose which took place on the 7th' October, 
1915 the appellant came to her and asked her to entrust him with 
the management of the hardware business. To this she says that 
she agreed. The deed of the 4th November r915 was prepared ; 


- àt was signed by the respondent by the pen of her daughter China- 


bala ; no explanation of its terms was given, nor was the deed read 
over to her. On the 8th December it was registered, again without 
explanation. After registration the respondent disclosed the exis- 
tence.of the deed to her brother Raj Kumar who took her to' task 
and said. that -he would obtain a copy of it and see her about 
the. matter; This Raj Kumar did and told her that Satis had 
defrauded her of everything. Subsequently on the 28th June 1916 
she filed this. suit. This is the broad outline of the respondent's 

story as :told. by her aħd her .witnesses. It is not necessary to 
analyse this case in detail because the Subordinate Judge himself 
. has paid very little attention to it. It is not possible to say from 
' his judgment what view he takes of it, for he déals exclusively with 
the case made by the appellant. He has refused to accept the 
appellani’ s case in all its details, but he has treated it as represent- 
ing more or less what took place, and he finds iñ language admitting 
‘of no ambiguity that taking the case made by the‘appellant substan- 
tially to represent what occurred, fraud was practiged on the res- 


ae 
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pondent in whose favour he has made a decree setting aside the 
deed of the 4th November, 1975. ub 
.. It has been argued by the learned Advocate-General on behalf 
of “the appellant thatin a cage of fraud,- it will not suffice’ to'find 
fraud. Otherwise than as alleged on behalf ‘of the plaintiff, and that 
even, should the’ Court find that fraud was practised, if such fraud 
Rd | other tlianethe fraud alleged the defendant is entitled to Have the 
suit dismissed This is a proposition which may be ‘applicable 
in ‘cases betweeh man and: man, or, stated more appropriately.to 
this case, where a Pardanashin lady is not concerned, But where 
a . pardanashin lady is involved, other and equally well-known rules 
have to be applied and conformity with them has to be established. 
As I read the judgment of the learned Subordinate Jtdge, it is 
„according to these rules that he'has found thatthe appellant: fail 
‘aven assuming his case to be true. I propose «therefore to state the 
“history of the matter and examine it from this point of view. ' e 
For some years before his death Kedar Nath Ghose had-been 
“an invalid and at the time of his death he was bed-ridden. He had 
spoken to his wife some two or three days before his death about 
a will and on or about the 28th or goth Septem5era draft will was 
‘Prepared for him. The materiality of the will which Kedar Nath 


; intended to.execute arises from the circumstance that the case put 


forward. by the appellant in his written statement and in the evidence 
is that it was in order to give effect. by deed to the wishes of her 


d deceased husband, which the intervention of death prevented him 


H 


from carrying out by will, the respondent executed the itistrumsnt 
“which i is the occasion of these proceedings. The draftsman of the 
. will jwas:Aghore Nath Maity, a man who ‘describes himself as a 
. trader, dealing i in building materials and also with deeds, who has 
been, called as a "witness for the appellant : Aghore Maity' s evidence 


^ ds thai he,was summoned by one Ashutosh Baneijee 'fo write óut 
s ‘the will : ‘that ‘Kedar. Babu stated his" intentions at $omé of which 


«yt 


-Ashutosh Banerjee protested and after’ discusion with Asutósh 
-. Banerjee. he wrote out the terms. Tpis' draft “Has "beeri produced. 
It contains a number of ‘alterations but’ it has not been proved" by 


r “whom these alterations were made. Aghore Maity’ did not make 


, them ‘though he.says they: were made on'the same day asthe’ draft 


. -was written, but he cannót say by whom. - Thé-suggestion is,that 


the alterations were made by Asutosh Banerjee who however has 
„not been called by either side though. present at, the' trial of tlie 
suit, The importance of these alterations will, appear , later. The 


" will was fair DN! on the eh. October, This -appears - from the 
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evidence of the appellant, and of a witness named Boloram Ganguly, 
an attesting witness to the deed in suit, This man says that on; the 
day preceding the death of Kedar he went to Kedar’s house where 
be saw Akhoy Ghose, Jotin Ghose, Sfyama Charan Bhaduri, Asu- 
tosh Banerjee and Raj Kumar’ Deoti. The document was being 
dictated by Akhoy Ghose to his son Jotin who, was writing a fair 
copy. This fair copy has not been produced and nosexplanation.of | 
the omission to produce it is forthcoming. On the 7th -October 
Kedar Nath Ghose died without having executed the will though. on 
the morning of that day the several persons whom I have named, 
a pleader called Badal Chandra Ghose, the doctor Sarat Chandra 
Das, and a person of the name of Rulin Behary Mondal had collect- 
ted, most bf them for the purpose of being present at the execu- 
tion of the document. But nothing could be done as Kedar had 
become unconscious*e Keder died and did so intestate. -The 
appellant and also Asutosh Banerjee and Jabarilal Bhaduri. then 
asked what was to be done. Whereupon a suggestion was made by 
Badal Chandra Ghose that as the will could not be executed a.deed 
which in his evidence he called a deed of family arrangement might 
be executed in its terms. This suggestion was made in the absence, 
it 1$ to be observed, of the respondent. All of this is most. signifi: 
cant: It suggests the tnought that the death of Kedar Nath Ghose 
intestate was regarded by these persons as a catastrophe. So far 
as ‘he could do aught to remedy it, Badal Chandra Ghose lost no 
time and he then and there as he says dictated, a diaft to Akhoy 
Ghose's son Jotindra. This draft too is not forthcoming nor is its 
absence explained. Some few days later the appellant suggested to 
the respondent that a deed should be executed. He made the 
suggestion at ‘a time when expenses to be incurred for the sradh of 
Kedar Nath Ghose were under discussion. The respondent. was 
most anxious that a feeding of the poor should take place. This. 
appears to have afforded to the appellant the opportunity wh ch we 
desired. For he demurred and said he would consent if the «res-,, 
pondent would execute whag he called a family arrangement: . A 
number of persons whom it is unnecessary to specify, their names 
recur throughout the evidence at each stage of the incidents 
leading up to the final conclusion, also met and discussed 
the matter with the appellant and” respondent. As regards 
this discussion suffice it to say that, it related to arrangements 


.regarding the immovable property and that accosding to the wit- 


ness Fakir Chandra Ghose the respondent intimated that if the 
sradh would only cost Rs. 5e00 or Rs. 6,000, she would execute a 
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deed in accordance with the terms of the ‘will which her husband 
had: proposed to execute. "There appéars to have been more than 
‘one such interview with the respondent as the appellant says that 
terms were disccussed iri his presence while Fakir Chandra Ghose 
says “ We came back and told Satis that Kalidasi had agreed.” 
It is not a simple matter to disentangle the evidence as to these 
: several intervfews, but on each occasion the appellant's adherents 
were presente and the impre:sion on my mind, whether or nq she 
Was alive tg her own interests, or advised as to them, a point I shall 
deal with hereafter, is that the respondent was being importuned 
in the interests of the appellant to put her hand-to the document 
which he was anxious to obtairf The appellant says that the res- 
pondent agreed to certain terms and accordingly in furtherance of 
the project on the following day a draft of the will of Kedar and 
the draft deed prepared by Badal Babu and f perhaps also the fair 
copy of the will” were made over to an individual of the name ‘of 
Nilmony Bose to prepare a “ partition deed” in the terms arranged. 
Nilmoney Bose has not been called as a witness and the expla- 
nation given for his absence from the witness box, that he was 
travelling to Waltair, is wholly insufficient. His evidence might 
have thrown some light upon the failure to produce the draft 
prepared by Badal Chandra Ghose and the fair copy of the will. 
The importance of the omission to produce these papers lies m the 
fact that as already stated it is the appel ant’s case that subject to 
such alterations as were agreed upon bet-een him and the respon- 
dent the object of the deed was merely to give effect to the wishes 
of Kedar Nath Ghose which the deceased had not been able to carry 
out before hig death. The learned Subordinate Judge has found 
that the alterations in the draft of the will were interpolated subse- 
quently in order to bring the will into conformity with the partition 
deed. The aterations in the draft in various respects are not 
such as one would expect to find in a will bit are such as might 
well find a place there if the draft will had been used as a rough 
draft for the purpose of engrafting up$n it the deed of partition. 
This does not improve the position forthe appellant and it is not 
necessary to come to any definite conclusion one way or the other. 


But the appellant’s case being’ what it is, that the draft will as 


altered and the deed in suit represent the testamentary wishes bf 
the deceased, the ommission to produce the fair copy of the will 
and the draft prepared by Badal Chandra Ghose suggests the in- 
ference that were they produced they would Show that neither 
the fair copy of the will nor the draft partition deed were in accord- 
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ance with the will which Kedar Nath Ghose intended to execute, 
This omission and the failure fully to explain their non-production 
throw the gravest suspicion on the appellant's case. 

About the time when Nilmoni Bose has been told to prepare & 
draft, in particular on the 19th October, the appellant, who had 
charge of the hardware business in Calcutta drew from the National 
Bank of India practically the whole of the cash balante of the busi- | 
ness,which stood in Kedars name amounting to Rs. 11,090. and 
transferred it to an account in his own name at the  arcentiis Bank 
of India. At that time, of course, the respondent knew nothing 
about this. It came to light in circumstances to which I shall 
presently «efer. Four or five dafs after receiving instructions 
Milmoney produced a draft which according to the. appellant was 
read over and explained to the respondent on the 25th October 
1915 in the presence of-some ten persons by Fakir Chandra Ghose, 
who also explained it. The draft was approved and executed by the 
respondent through her daughter Chinabala. Fakir again lent his 
services in the same manner some days later when the fair. copy 
was executed by the parties in similar fashion as regards the respon- 
dent. That took place on the 4th November 3915. On the 8th 
December the deed was registered. A vakil of the name of 
Bhupendra Nath Bose has been called to support this part of the 
case and he produced a diary in which he had made a note as to 


“his presence on the occasion and the reading over of the .docu- 


ment to the respondent by one Shayama Charan Bhaduri. There 
is nothing in the note to show that the document was: explained to 
the respondent on that-occasion in the manner in which that should 
have been done and this witness's evidence does not carry the.case 
for the appellant very fat. 

Raj Kumar having been informed by his ister of Was ‘had 
occurred, obtained a copy of the deed. which he says he. procured 
on the aand or 23rd® January, 1916. On the.26th. January he 


` borrowed a sum of Rs. 2000 from the appellant the significance of 


which will haye to be considered in dealing with his connection 
with this affair. On the grst January, the respondent. made an 
application to the Court of the Subordinate Judge fora succession 


"certificate to enable her to realise a sum of Rs. 2825 for which her 
Jate husband had been insured in the Phoenix Insurance Company 


Ltd. On the 23rd February she filed a further petition asking that 
Government Promissory Notes of the total approximate value of 
Rs. 7,500 should be included in the application. Raj Kumar Deoti 


‘signed this application on behalf of the respondent. The need for 
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the application according to Raj Kumar was that his sister was 
going to-bring a suit to set the deed aside which would cost a good 
deal of money, and in order to raise funds he made enquiries and 
from these made at the Bank, it came to his knowledge that the 
appellant had withdrawn Rs. 11,000 and: was about to withdraw 
the Government Promissory Notes. From the Insurance Co., he 


Jéarnt that a ‘succession certificate would be necessary before the 


money could*be paid. While this application was pending events 
took a singular turn, for Raj Kumar, who professes to have been 
interested in securing for his sister her just rights, entered into 
negotiations with the appellant for the preparation and execution by 
the respondent of a deed to. supplement the partition deed by mak- 
ing provision as regards items of property not comprised in it ; jn 
particular the items which were the subject of the application. for 
the succession certificate. Raj Kumar says he asked Satis to make 


-a draft but at no time did he consult his sister in the matter. The 


appellant’s evidence as to this is that Raj Kumar asked him whether 


‘a supplement il deed should be executed with regard to the Govern 
` ment Promissory Notes and the life policy which- had been omitted 
-ftom the partition deed. A draft was accordingly prepared and made 


over to Raj Kumar. Then, according to the appellant, Raj Kumar told 
him that if he would discharge him from a debt of Rs., 35,00 which 


- Raj Kumar owed him he would allow the respondent to execute it, 


otherwise he would prevent her from so doing. This statement, 
considered in the light of all the evidence, has the ring of truth 
about it. But as will be seen when I discuss.Raj Kumar’s position 


' in relation to his sister and the deed in suit, so far from helping the 


appellant it militates against his success. Our attention has been 


_ drawn at some length to the details of the supplemental deed and 


errors in and omissions from the original deed which an examination 
of the supplemental deed discloses. For instance the valuation of 
the hardware business in Ca'cutta is given Mm the deed of the 4th 
November as-Rs. 31,000 while from the supplemental deed the net 


' value appears to be 56,851 rupees. Iteis admitted by the supple- 
' mental deed that mistakes have been made in incorporating certain 
_ matters in the deed of the 4th November ; and in his evidence the 


‘appellant admitted the incorrectness of the valuation of the prb- 


perties mentioned in the first deed. The supp'emental deed.was 


never executed. On the 8th April 1916 the appellant objected 


to. the responden? obtaining a succession certificate and himself 
filed a petition to the Subordinate Judge for a succession -certificate 


' jn respect of the Government “Promissory Notes, .In that petition 
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he stated that he was -the reversionary heir and claimed the sums 
in question as such, making no mention either of the partition 
deed or of the agreement only.recently entered into for a supple- 
mental dee]. On the 16th May, the appellant filed a suit against 
Raj Kumar Deoti to recover Rs. 36,68-4-0 borrowed by him which 
sum included the Rs. 2,000 borrowed on the 26th January 1916. 
On the 18th of May according to the appellant’s deposition in the 
proceedings for a succession certificate the respqndent executed 
the anrmukhtearnama in favour of Raj Kumar. On® the 2oth 
May the applications for succession.certificates were disposed of 


and the Court ordered that a succession certificate shoud issue to , 


the appellapt as regards the Government Promissory Notes: and as 

regards the insurance money to the widow. On the 28th June of 
the same year the suit which has resuited in this appeal was filed. 
This is the case which the Subordinate Judge -has considered and 
which he says is a fraud on the respondent. 

The rules laid down by a long series of decisions for the pro- 
tection of ptirdanashin ladies aré well-estab ished and it is unneces- 
sary that I should repeat them. It is with their application that we 
are concerned and we have to consider whether or not those: ru'es 
were observed in the circumstances in which the deed in question 
was executed, In my opinion, they were not. I have already indicated 
what the course of events suggests to my mind with reference-to the 
wil. That the appellant was aware of the contents of the proposed 
will I have no doubt, nor that his disappointment that it had not 
been executed was ‘intense. But there was no need for the execu- 
tion of a deed such as this immediately after the death of the hus- 
band of the respondent. There was no dispute and no “family 
arrangement” was necessary. But immediately her husband had 
died the -respondent was importuned ‘by the appellant and his 
adherents to'execute this deed. That he saw his opportunity 
when she wanted (a “considerable sum to be spent in feeding 
the poor I feel convinced. The business which was the 
source of her income was Ph his hands. ‘The sradh ceremony 
had to be performed. Whatever her rights may have been 
money had to be forthcoming at once for the purpose. Accordingly 
she agreed to the'proposal, thinking that she was but giving effect 
to Her husband's wishes. That she was doing so is extre.nely doubt- 


ful, either on the -view taken by the Subordinate Judge as to the 


draft'will, or in the view to which I inclined. But"inany event she 
was entitled to be held by the appellant at arm's length and to 
receive independent advice and this is the point upan our view as 
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to. which the decision of thecappeal must depend. There is' nothing 
to show that. the respondent ever had independent advice. That 
a .purdanashin lady must have independent legal advice is not 
necessary as an inflexible rule. But what I conceive to be the effect 
of the decisions is that, excluding those rare cases where the 
experience and attainments of the lady or the circumstances of thé 
«case render advice superfluous, a pardanashin lady must have advice, 
that the advis8r ghould have no adverse interest, and should be,such 
a person aseis capable of explaining to her fully her rights in general 
and in particular under. the document which she intends.to-sign, 
if necessary contrasting them with her rights should'the intended 
document not be executed by he? : if the circumstances arg, such, that 
unless he has a -knowledge oflaw.he is not competent to advice 
her, then.and in that case independent legal advice is essential. 
Considerable argument has been addressed to'us on. behalf of both 
parties as tothe need for independent legal advice in this case. T 
am not prepared :0 say that it was not necessary. But inasmuch as; 
I am of opinion that the lady had no independent advice at all, it, 
is unnecessary to consider that aspect of the matter. All that has 
been proved assuming the evidence to be true, is that the- document. 


was read to her for-I cannot give any weight to bald assertions that. 


the document was explained without details of what such explana» 
tion consisted of, It has not been proved that she was. aware what 
her rights were apart from the document, or that she was giving up, 
any rights for what she, obtained. It has been argued by the learned 
Advocate-General that she knew her: rights, and that the discus- 
sions with her prior to the execution of the draft establish this. But 
this I do not think is the case, She was undoubtedly -aware that- 
the source of her income was the hardware. business in Calcutta, 
but it has not been established that she knew what. her. rights were 
asa Hindu widow either with reference to the “business + or with 
reference to the immovables ; or that she „knedi what she was, giving, 
up or what she was to obtain in return „Or the. “Tegal | consequences 
of what. she was, doing. Yet these were matters of which she. was. 
entitled to be. and. ought. ‘to. have been “made fully cognisant, Who, 
would naturally have: been the people to explain | matters to the 
respondent ? . The document -which she was, executing was for the: 
benefit of her husband’s brother. Ordinarily he. would be the 
person whose duty it would be to protect her interests, In the 
circumstances she vould turn {6 Hér wii nearest male relatives. 

These are Kàmihi and Raj Kumar. But Kamini hardly ` comès into- 
the case. It has not been suggested that he took the slightest interest 
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in his sister’s affairs and he may be ignored. What was Raj Kumar’s 
position in the matter? He says that he heard about the deed from 
his sister. He obtained a copy of it from the registration office, 
He says that he brought it and told her that she had been defrauded. 
Taking those statements as an index te his state of mind in January, 
how is it to be explained thatin March he was entering into nego- 
tiations with the appellant for the execution by the respondent 'of a 
supplemental deed with reference to which he nevgr “consulted his 
sister at any time? He was a man who, it must be borne in mind, 
was in debtto the appellant It.would have been a matter for 
surprise had he advised his sister-to execute the supplemental deed. 
At the same time as he was thus negotiating he was lending his sister 
his support in her application for a succession certificate. His 
attitude with regard to, the supplemental deed and. the” succession 
cejtificate cannot be reconciled with his conduct with reference to 
the deed as soon as he had obtained a copy of it. In May the 
appellant filed a suit against Raj Kumar who responded by obtaining 
an ammuktearnama from his sister for the purpose of filing this 
suit, From that time onwards Raj Kumar sided with the res- 
pondent. It is quite impossible to regard Raj Kumar as a disin- 
terested person. So far from being disinterested, I think that it is 
abundantly clear that throughout the whole period till the 18th 
May he was actuated solely by self-interest. Raj Kumar is stated 
by the appellant and his witness to have been present on the various 
occasions when the matter was discussed with the respondent.’ In - 
the view that I take of Raj Kumar’s connection with and attitude 
towards this matter, it is quite possible that he was there. But that 
he was advising his sister and acting in her interests, I do not 
think.is in the least degree probable. So far from that being the 
case I think thatthe inference which may very fairly be drawn from 
the facts and circumstances is that he was furthering the interests 
of the-appellant for,his own advantage in the first instance and that 
he ‘eventually sided: with his sister when the institution of the suit 
for Rs. 3,668-4 showed him that the appellant was not prepared to 
treat him favourably. It is impossible,on a view of the evidence 
most favourable fo the appellant, to take the view that Raj Kumar 
Deoti is a person who can be regarded as an independent adviser 
of the respondent. & 3 - 


I concur in the order to be made. : 


ATM 7 "E v g Appeal dismissed, 
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Pardanashin laty—Deed, execution oti— Eoidence Act (I of 1872), See. 110—. 
Good faith-aBurden of proaf—Person deriving benefit under a deed —FInde- 
pendent and cotepetent advice—Joint property—Nucleus—Separate ellate— 

' Limitation Act (IX of 1908), Sch. I Art. gt—~Account. 


The Court, when called upon to deal with a deed executed by a pardanashin 
lady, must satisfy itself upon the evidence, first, that the deed was actually execut- 
ed by her or by some person duly authorised by her, with a full uoferstanding of 
what she was abiut to do ; secondly, that she had full knowledge of the natute 
and-effect of the transaction into which she is said to have entered ; abd, thirdly, 


that she had independent and disinterested advice in the matter. These princie- 


ples fall. broadly into two groups, namely, first, cases where the person who steks 
to hold the lady to the terms of her deed is one who stood towards ber in a 
fiduciary character or in some relation of personal "confidence ; and, secondly, 
cases where the person who seeks to enforce the deed was an absolute stranger 
and dealt with her at arm’s length. In the former class of cases, the Court 
will act with great caution and will presume confidence put and influence exerted ; 
in tho latter class of cases, the Court will require the confidence and influence to 
be proved intrinsically : Mariam v. Ibrahim (1). The fairness of the bargain is 
the crucial | test. 


The Court should have regard to the intellectual attainments of the lady 
concerned and'will naturally be disinclined to set aside the deed where she is prov- 
ed to have been of business habits, to have been literate and to have possessed 2 
capacity to judge for herself; Sumitibala v. Daara Sundari .2) and other 
cases, 


< There is a grava risk of failure of justice, i£ these’ general principles are mould- 
ed into inelastic formulas or crystallised into inflexible rules, and treated as of uni- 
versal application, regardless of the special facts and surrounding circumstances of 
the concrete case which requires adjudication 


° 
‘ Independent and competent advice does not mean independent and competent 


approval; it simply means that the advice shall be removed entirely from tho, 


‘suspected atmosphere and conveyed from the “lear language of an independent 
mind, free from taint of interest, the party acting should know precisely the 
nature and consequences of the transaction : Js Re Coomber (3). 


| "Appeal from Original Decree No, 126 of 1920, against tho decree of Babu 
Lal Behary Chatterjee, Subordinate Judge of Hooghly, dated the 14th Abril, 
1920. 

(1) (1916) 28 C. L. J. 306 (367). 

(a) (1919) ! L. R. 46 L A. 272 ; L L. Re 47 Calc. 175. 

(3) (191 m 1 Ch. 723. (730). 


563 


Civit. 


1901. 


E dida 14, 16, 17, 
August, 18. 





THE CALCUTTA LAW JOURNAL. [Von XXXIV.’ 

` Where theré is a question as to the good faith of a^ transaction between par- 
Hes one of whom stands to the other in a position of active confidence, tbe. burden 
of proving the good faith of the transaction is on the party-who is in a position 
of active confidence. ` Whenever any person derives a benefit under à deed, if 
any confidential or fiduciary relation *subsists between the parties, the Courts so 
far presumo against the validity of the instruments as to. require some proof, 
varying in amount according to circumstances, of the absence of any thing. 
approaching to impósition, overreachiñg, undue influence, © or. unconsciónable . 
advantage. i qu A e 

There need not M be misrepresentation by one party to the other to 
invalidate the deed ; if there is any concealment of & material fact, any failure to 
disclose material iriformation or any just suspicion of artifice, equity will interpose 
and pronounce the transaction void and as far as possible restore the parties to 
their original tights, for equity demands in such circumstances thé ‘most abund- 
art good faith in the transaction between the parties. S 


^ Where the family was josnt and there was a nucleus of joint property, the bur 
den, lies on hé party setting up a case of separats estate-: Anandrao v 
Wasa niran (0). : . f 
Article gt of schedale | of the Limitation Act has no application to a case, 
where a sait is brought for possession and partition upon decjaration that an, 
instrument under which the defendant claims is void: Banku v. Krishto (2) and 


other cases. 


+ The burden lies upon the defendant who re the deed d by "— í 
tion, ta prove that the plaintiff acquired full information of tho true state of facts: 
ata time tco remo.e to allow "him to maintain the sutt:-Rakimbhoy ve 


Turner 13). s i ag 


In an ordinary suit for partition, in the disa of fraud or other improper- 
conduct, the only account the &arfa is liable is asto the existing state of the: 
property divisible; the. parties have no right to look. back and claim relief. 
against past inequality of enjoyment of the members or other matters But the; 
karía is the accountable party, and the enquiry directed by the Court, must. 
be. conducted i in the manner usually. adopted to discover what in fact the, 
property now consists of, not what the karta says it is. 


Appeal by the Defendants. A aes 


“Suit for partition yf the .joint family cproperkes; for - "accounts, - 
and for incidental reliefs, - > MA asd LIE S 
The material facts appear: from the judgment, - -> > 


Dr. Dwarka Nath Mitter and Babu Hira Lal Sanyal fon the“ 
Appellants. 


| Babu Dy ari Mohon Chatterjee for the Respondents, , 


zi ] 7 
(1) en 5 C. L.J. 338 ; 11 C. W.N. 4785 ; 9 Bom. L. R. 595. 

(2) (1902) I. L. R. 30 Calc: 433. $ 

(3) (1892) I. L. R, 17 Bom, 341 Re R. 20,1. A. L O ` o 


VoL XXXÍV]): — ^ icis couRK — 70€ 
The Judgment of the Court was deliveréd oy 4 


, Mookerj ee J. — The subject matter. of the litigation which has 
culminated in this appeal i is, the estate . left by ane Haridas - -Mooker« 
jee who died on the 31st. August, 19et. - The relationship, of the, 
members of the family to which he belonged. m be gathered 
froni the following- -pedigree : i "E 


. r f . 
. Kedar Nath Moókerjee- 





S9. Died 1887 z B V de e 
ë rx | _ A | 
Soles’ Ae FEES ' IP E sdd- * 
First wife - . moet a Second wife . = 
" Santosh Lal Mookerjee ^ ^ ` a` `. “Haridas Mõokcrjee ^ L- 
-Died 1909- | i PEF t. Died 31-8100: " : 
AS I" á 
= - den nt SS | ^ DES | 
Nibaraa ,Radharani Dhruba - First wife,. e-~- , Second wife. 
Def, 1 M. Jatindra Def. 2. Died 1900 - Nirupama , 
Ms ; . vu 3 Piff, e. 
Sarojini : Nabanaliat . 
tte AT ' "M. Gangaprasad' ` M. Surendranath C83 
M n - Banerjee . 3 - Chatterjee. , 


Reda Nath Mookerjee, the founder of the family, left two song’ 
by two wives, namely, Santosh Lal Mookerjee and Haridas Mooker-, 
jee. SantoshLal Mookerjee left two sons Nibaran Chandra Mookerjee, 
and Dhrubapada Mookerjee, who .are the defendants in this 
suit, , Haridas Mookerjee left a widow Nirupama who i is the plain-, 5 
tiff i in i this litigation, and two daughters Sarojini and. Nabanalini by a 
predeceased wife, a cousin. of Nirupama. At the. time. of the: 
death of Haridas -Mookerjee, his second wife Nirupama had not, 
yet attained majority. On the sth -May, 1905, Tripura Charan, 
Chatterjee, her father, made,an application-to the District Judge. 
under the Guardian and Wards Act, 1890, to have himself appointed: 
as guardian of the person and properties of the minor., The, 
order was made in due course on the „26th "May,. 1905.. The. 
correspondence, which took place at that time ebetween Tripura- 
Charan Chatterjee and Santosh Lal Mookerjee and has been. 
produced in. this case, leaves no, room for, doubt that the, 
application , was encouraged by the brother-in-law. of the lady; 
who, was, also the immediate reversionary ‘heir’ to the estate of her, 
husband. - The. reason why he keenly interested himse'f in the, 
matter ‘of. the guardianship application becomes, manifest when we 
exgming ‘the events subsequent. On the arst September, 1905,. the 
guardian. applied to the District Judge for permission to.lease, out 
the property of his ward to the 1eversioner Santosh- Lal - Mookerjee.. 
The District Judge asked . for specific information as to the terms, 
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the period of the proposed lease and the annual rent reserved there- 
under. The information was not supplied and the petition was dis- 
missed on the 7th November 1905. On the r5th November, 1905, 
the District Judge recorded an order that as no property was to be 
leased out for more than five years, his sanction was not necessary, 
and the guardian was at liberty to make such arrangements for the 
maintenance of the minor and the management of her property as". 
might be deemed to be for the benefit of the minor and her estate. 
Théreafter, an application appears to have been mde jo the Dis- 
trict Judge for permission to make a settlement ofthe estate of the 
minor for her life ; this was refused by the District Judge on the 8th 
February 1906. On the rst May, 4906, a document was executed 
by Tripura Charan Chatterjee in favour of Santosh Lal Mookerjee 


‘which has been described in these proceedings as a deed of settle- 


ment for a term of five years. The effect of this deed was to place 
the properties of the minor inherited by her from her husband in 
charge of the reversioner, who undertook to pay her a fixed allow- 
ance and to bear the expenses of the marriage of her second step- 
daughter. The deed was to continue in operation from 17th Novem- 
ber, 1905 to the 16th November, rgro. On the expiry of the term 
of this deed, the parties apparently reverted to the previous state of 
things which continued for more than two years. On the 22nd 
June, 1913, Nirupama, who had meanwhile attained her majority, 
executed a deed in favour of Nibaran Chandra Mookerjee and 
Dhrubapada Mookerjee who had succeeded to the interest of their 
late father Santosh Lal Mookerjee in the family estate. This deed, 
which is described as a deed of settlement, was closely modelled on 
the deed of the rst May 1906 with two fundamental differences, 
namely, first, that the settlement was ‘not fora term of five years 
but for the life of the lady, and, secondly, there was no provision 
for the marriage expenses of the step-daughter whose marriage had 
already taken p'ace dn the interval On the aoth June, 1918, 
Nirupama institute the present suit for partition of the joint family 
properties, for accounts, and for incidental reliefs, on declaration 
that the deed of the 22nd June, 1913, was void and inoperative in 
law and had in no way affected her interest in the family estate as 
heir-at-law to her husband. The defendants repudiated the claim 
substantially on the ground that the plaintiff was bound by her 
deed and could not claim joint possession or partition of what had 
in essence ceased to be joint. family estate, Ow these pleadings, 
twelve issues were raised by the trial Court; of these, reference 
need be made only to four; 


Vor, XXXIV.] ' HIGH COURT. 


(1) Is the suit barred by limitation ? | 

(2) Are the properties in suit the joint family properties of the 
parties or are any of these the,self-acquired properties of the defend- 
ants and their father ? 

'(3) Isthe settlement deed of the 22nd June, 19173, tainted 
with fraud and undue influence ? 

«^ (4) Are the defendants liable to render accounts to the plain- 
tiff? Ifso, fêr hat and up to what period ? 

The Subordinate Judge has held on the'evidence that the deed 
was obtained from the plaintiff under circumstances which did not 
make it binding upon her asa pardanashin lady, and that in fact 
she was not aware of the conténts of the document which she 
believed was a deed for five years, similar to the deed which had 
been previously executed by ber father. The Subordinate Judge 
has also found that the properties in suit were joint properties of 
thé two sons of Keder Nath Mookerjee or were accretions thereto 
made by the use of the joint family funds. The Subordinate Judge 
has further held that the defendants were bound to render accounts 
of the cloth and grocery shops which belonged to the family, such 
accounts to bé rendered from the date of death of their father till 
the dates when the shops were closed. In this view, the Subordi- 
nate Judge has decreed the suit and directed the appointment of a 
commissioner to make the partition and to take the accounts. On 
the present appeal, this decree has been assailed by the defendants 
on the grounds, that the deed was fairly taken from the plaintiff and 
was binding upon her, that the deed could not be set aside after 
the lapse of the period of limitation prescribed for the institution of 
a suit for that purpose, that the effect of the deeds of the rst May, 
1§06 and 22nd June, 1913; was to cause a disruption of the joint 
family, so that the properties acquired after the date of the first deed 
could not be deemed to possess the character of joint family pro- 
perties, and, finally, that the defendants wére rot liable to render 
accounts, " 

* The substantial point in controversy dis, whether the deed ofthe 
22nd June, 1913, is a fair transaction which binds the plaintiff as a 
pardanashin lady. Before we investigate the attendant circums- 
tances, we may conveniently recall the cardinal tests which must be 
applied to determine the operative character of deeds taken frem 
pardanashin ladies who are unable to protect themselves. It is 
well settled that the Court, when called upon to deal with a deed 
executed by a pardanashin lady, must satisfy itself upon the evi- 
dence, first, that the deed. was actually executed by her or by some 
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person duly authorised by her, with a full understanding of what 
she was about to do ; secondly, that she had full knowledge of the 


- nature and effect of the transaction into which she is said to have 


entered ; and thirdly, that she had independent and disinterested 
advice in the matter. The leading: judicial decisions which recog- 
nise these principles are collected-in the judgments of this Court in 
Mariam Bibee v. Ibrahim (1); Krishna Kisor De v? Nagendrabala, 
Chaudhurani (2), and Satis Chandra Ghosh v. Kakdasi Dasi (3) 
(A. 0. D 195 of 1919 -decided by -Mookerjee and Buckland JJ. on 
the 1 sth July, 192 1) On examination, these decisions will be found 
to fall broadly into two groups, namely, first, cases where the 
person who seeks to hold the lady to the terms of her deed is 
one who stood. towards her in a fiduciary character or in some 
relation of personal confidence ; and, seconily, cases where the 
person who seeks to enforce the deed was an absolute stranger and 
dealt with her at arm’s length. In the former class of cases, the 
Coart will act with great caution and will presume confidence put 
and influence exerted ; in the latter class of cases, the Court will 
require the confidence ani influence to be proved intrinsically, 
This isa fundamental distinction which does not appear to have 
been always kept in view, with the result that observations made in 
the one class of cases have been applie without scrutiny to the 
other cla-s of cases. Illustrations of the confusion which has resulted 
from this failure to discriminate between the two classes of cases, 
are furnished by the decisions in Rance Usmut Koowar v. Tayler (4); 
Tayler v. Ranee Asmedh Koonwar (5); Sooniur Koomaree.v. Kisho ee 
Lal (6); Ram Pershad v. Ranee Phoolputiee (7); Kanai Lal v. 
Kamini (8); Manohar v. Bhagabati (9); A.mutoonissa v. Alla 
Hafis (10) ; Roop Narain v. Gugadhur (11) ; Panna Lal v. Bama- 
sundari (12).; Doolee Chand v. Oomda Khanum (13) ; Bidee Rukhun 
y. Shaikh Ahmed (14) ; Khas Mehal v. Administrator General (15); 
Nistarini v. Mundo bal (16); Keshub v. Radka Raman en; 3 
` (1) (1916) 28 C. Laj. 306 (367). 
(a) (1921) 34 C. L. J. 333 5 25 C. W. N. 942. 

“+ (3) (1921) Since reported : 34 $C Le J- 529. 

` (4) (1865) 2, W. R. 307. (5) (1865) 4 W. R. 86. 
- (6) (1866) 5 W. R. 246. (7) (1867) 7 W R. 98. 
k (8) (1867) 1 B. L. R. O.C J, 31 foot-note. 
- (9) (1867) 1 B. L- R O. C. J. 28. 

^ (0) (1867) 8 W. R 468. G1) (1868) 9 W` R. mn 

* (12) (1871) 6 B. L. R, 732 Gan). 

(13) (1872) 18 W. R. 238. ` (14) (1874)'22 W. s ius: 

~ (15) (1901) 5 C. W. N.-505. (16) (1899) L R. 26: /'CàR C. 8g (9:8. — 
. Q2 (19:12) 17 C. W. N. ggr- - 5 e MS UA vo. 


€t 
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| Kamini y. Krishna -Chandta(1) ; Badiatannessa v. Ambika “Cha- 
wasan (2) ; Bhuban Mohini v. Gajalakshmi (3).; Behari v. Habiba.(4); 
~u Achan Kuary. Thakur Nas (5); Hakim v. .Najiban (6) ;° Sum- 
-$uddin v. Abdul (7); Tamarasherri y. Maranat (8)-; Mahadevi v. 
“Neêlêmani (9); Latchemy v.. Lewcock’ . (10); 'Chellummal. w. 
“Garrow (11) ; Warsumniall v- Lutchmana (12):: Reference may 
e “also be made in this connection to the two decisions ‘of the Judicial 
-: Committee th Busloor Ruheem v. Shumsoonnissa: (3), and Geresh, 
“va Bhugesiuity (14). In the former case, where the transaction was 
“between à husband and a’ wife; their Lordships observed’ that the 
‘burden of proving the reality and Jena ides of the purchases: pleaded 
.by her hüsband was -properly thrown on him. In the, latter case, 
“which was one:ofa death-bed gift in favour of the donors brothers 
in their wives’ names to the exclusion of her busband’s adopted son, 
their Lordships pointed ‘out that the Judicial’ Committee and the 
‘Courts in India had. always been careful to see that deeds taken 
‘from purdah women had been fairly taken’ and:that the party exe- 
cuting them had been a free agerit and’ duly informed of what she 
Was about? The substance of the matter then is that the-fairness of 
the bargain is the crucial test. This principle runs through the 
"later decisions of the Judicial Committee, though.the rule is more 
specially enforced in cases where a fiduciary relation involving -trust 
"and confidence is shown to exist : Fussal-y. Amjud (15) ; Ashgar.v. 
Deiroos (16) ; òn appeal from. Dalroos v. Ashgur (17) j':dseesoonnissa 
‘vi Bagur Khan (18); Zacoordeen v. Syed Ali (19) ; SudAist Lal v: 
Sheobarat (do) ; Mahomed Buksh v. Hosseini (a 1) ; Lala AmárnatA. v. 


(1) (1912) I. L. R. 49 Calc. 933. op PUES S E 
(2) (1914) 18 C. W. N. 1133. ^. (3) (1915) 19 CW Ni 1330&^ 
(4) (1886) ILL R. 8 All. 2677. 05 uz: 77 
E (s) (1895) I-L R. 17 All. 125. 
A6) (1898) 1. L. R 20 All.447,- 
' (7) (1966) IE. R. 31 Bom. 165. ; 
* (8) (1881). L. R. 3 Mad, ais. Re dA SER qood us 
(9) (18,6, I. L; R. 20 Mad.'269 (273.) PEEL : 
(10) (1800 1 Strange N: C. 30. 1, (115 (1812) 2 Strange. Nees 159s. - 
(12) (1805) 2 Strange N. Cw rg. Sing Berens, 
(13) (1867) 10 M. T A 550 (388); BW. R- P. Gas (She he 
(14) (1870) 13 M. I. A. 489 (307 14 W. R. P. C22 06). ^ "8 7 
(18) (1872) 17 W. Re 523. eom i meu Og a 
(16) (1877, I. L. R. 3 Calc. 324. : Was aos eum ` 
^ (17) (1875) 15 B. PR. Jn. EU (1872), 10. B 1s R. ao. 
^ (19) (1874) L. R. 1 1. A. 4i; 13 B. L. RA 4g7. ' : 
(20)- (1881) E. R^8 Az jo; L. Re 7 Calc. age 0000 023 
(21) (1888) L,R. 15 h Ay 81; IL Ls Reg Cale. 684. | "7 ' t 
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Achan’ Kuàr (1); Deo Kuar v. Man Kuar (2); Hakim v. 
Najéan (3) 5 Annoda v. Bhuban (4) ; Shamóati v. Jago.(s) ; Ismail 
v. Hafs (6) ; Kishori Lal v. Chuni Lal (7) Muhammad” Kamil 
v. Imtias Fatima (8) ; Sajjad y. Wasir (9); Kali ‘Buksh v. Ram- 
Gopal (10) ; Mahabir Prasad v. Taj Begam (11); Asima Bibi’ vi 
Shamalanand (12) ; Mohammad: Ali v. Ramzan Ali (13) ; Suniti-: 
bala v. Dhara Sundari (14) and Mati Lal Das v. Eastern Mort , 
gage & Agency Co. (15). The essence of the mgttfr was tersely 
put by Lord Buckmaster in Suntttbala v. Dhara Sunduridt4) when 
he stated that the circumstarices under which a purdanashin woman 
agrees to transfer property in which she is interested must be care- 
fully exarnjned,-in order to ascertáin that she had indepéndent 
advice and that the lady had sufficient intelligence to understand 
the xelevant and important matters, that she did understand them as 
they were explained to her, that nothing was concealed and that 
there was no uhdue influence or misrepresentation, The principle thus’ 
enunciated was adopted as the basis of the judgment pronounced 
by Sir John Edge in Mati Lal v. Eastern Mortgage Co. (15). It will 
be observed that the Court must thus have regard to the intellec- 
tual attainments of'the lady concerned and will naturally be: disin- 
clined to set aside the deed where she is proved to have been of 
business habits, to have been literate and to have possessed à capa- 
city to judge for herself ; Sunttibala v. Dhara Sundari (14) ; Mati: 
Lal Das v. Eastern Mortgage & Agency Co. (18) ; Mohammad Ali 
V, Kamsan Ali{13); Kali Buksh v. Ram Gopal(1o); Sdjjat 
Hussain v. Wasir Ali (9); Mahomed Buksh v, Hosseini us f 

(1) (1892) L. R. rg L A. 196; L L. R. 14 All. 420. 

(2) (1894) L. R. 311, A. 148; 1. L. R. 17 All. 1. 

(3) (1898) L. R. ag. I. A. 137; 1. L. R. 20 All. 447. 
54) gor) L. R. 381. A. 71 5 I. L. R. 28 Calc. 546. 
. fs) (1902) L. R. 29 I. A. 127; L L. R. 29 Calc. 742. ^ ` 

(6) (1906) L. R. 33 !. Æ 86 ; L.-L. R. 33 Calc. 773; 3 E. Le]. 484 >> 
| (7) (1998) L. R. 3691. A. 9 ; I. L. R. 31 All. 116; 9 C. L. J. 172. VU 

(8) (1908-9) L. R. 36 1. A. zap; 1. L. R. 31 All. 557 10 C. Le J. 297^ 
| (9) (1912). L. R. 39 I. A. 1565 I. L, R. 34 All, 455 ; 16 C. L. J. 613. 


(10) (1913) L R. 41 I. A. 23; 1. L. R. 36 All. 81; 19 C. Le Js 172. 
(tt) (1914) 19 C. W. N. 162 P. C. ` 
qu) (1912) I. L, R, 40 Calc 378 P. C. ; 12 C. EP 303. 

(13) (1920) 24 C. wW. N. 977 P. C. : 

(14) (1919) L. R. 46 1, A. 272; L L, R. 47 Calc 175. * 
(15) (1920) L. R. 47 1. A. 2651 $5 C. W. N. 265.. 
(16) (888) L. R. 15 te Au 81 fT. La Re 15 Cale 684 o 
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Mahabir. Prasad v. Taj Begam (1); Azima Bibi v. Skanialanand (2) 
Ismail v. Hafiz (3); Hodges v. Delhi and London Bank. (4); 
Bindubasini y. Giridhari (5) ; ; Alikjan v. Rambaran (6); Bhuban, 
Mohini v. Gajalakshmi (7). These, however, are only general 
principles, and it cannot be too strongly emphasised that there is a 
grave risk of failure of justice, if they gre, moulded into inelastic 
, formulas o or ofystallised into inflexible rules and, treated as of uni 
versal application, regardless of the special facts and Surrounding 
circumstanges ofthe concrete, case which requires adjudication,” 
The case. before us belongs to the first class mentioned above, 
where the persons who seek to hold the lady to the terms of her 
deed stand towards her in a relation of personal confidence. Santosh 


Lal Mookerjee, who had taken the first deed from her father, wag: 


the elder brother of her husband and the head of the joint family 
at the time. Nibaran Chandra Mookerjee and*Dbrubapada Mooker- 
jee who took the second deed from her were the sons of the st@p- 
brother of her husband, and the management of the family estate 
would devolve on them after the death of her brother-in-law ; she 
was on the best of terms with them, and would, according to the 
normal structure of a joint Hindu family, look ypon, them as her 
natural protectors in whom she might repose confidence prepexly 
to safeguard her rights. In such circumstances, the elementary 
principle formulated in section rrr of the Indian Evidence Act 


would become applicable, namely, that where there is a question 


as to the good faith of a transaction between parties one of whoni 
stands to the other in ‘a position of active confidence, the burden 
of proving the good faith of the transaction ison the party who 
is in a position of active confidence. Whenever a person derives 
a - benefit under a deed, if any confidential or fiduciary relation 
subsists between the parties, the Courts so far presume against the 
validity of the instrument as to require some proof, varying iú 
amount according to circumstances, of the absence of anything 
approaching to imposition, overreaching, undue- influence, or 
unconscionable advantage. In the cage before us, there is the 
significant fact that the executant of the deed was a lady: of weak 
intellect, the daughter of an insane mother, and at the time of 


_ (1) (1914) 19 C. W. N. 162. . : 

“(a) (1912) I. L. R. 40 Cale. 378 ; 17 C. L. Je 303. . 
*(3) (1906) L. R. 33 1 A. 85; LL. R. 33 Calc: 773 ; 3 C. L. J. us 
t(4) (1900) Le R. 37 I. As 168 ; b L: R. 23 Alla 137. 

(5) Kt 09). 124C. L. J. 115. (6) (1910) 12 C. L.J. 357- 

(9) (193s) 19 C. Wr N, 1330; < ; 
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the transaction was an illiterate girl-widow who had just come of 
age; In such circumstances, it would be the imperative duty of- 
those who took the deed from her to keep het at arm’s length and 
to’ take every "possible precaution to make sure that she received 
independent advice, understood the relevant and important matters, 
and appreciated the true effect of the deed on her rights, and further 
that nothing was concealed from her, nothing was nfisrepresented , 
to ‘her,’ no undue influence" wa$ exerted on her, pi defendants 
" asserted that these conditions were substantially fulfilled, because- 
the lady herself offered-to execute a deed of settlement for life, 
and acted under the advice and:guidance of het father. The lady,’ 
on the other hand, maintained’ thal-s'.e understood that the deed 
was to be operative for five years only, like the deed previous'y 
exetuted by her father. The Subordinate Judge has accepted her - 
version, and wé see no"reason to differ from his view on this point. 
THE testimony of Jotindra Nath Benerjee, Nirmal Chandra Benerjee 
and Nibaran Chandra Mookerjee- makes it -abundantly clear that 
Tripura Charan Chatterjee, the father of the lady, obtained the 
signature of her daughter to the deed, but the document was not ` 
explained to her nor was.she advised as to the effect of the ‘disposi- 
tior oh her interest. The father was plainly not in a position to give 
independent advice to her daughter. He held an appointment at 
Krishnagar ; his widowed daughter resided in the interior of the 
district of Hughli ; thus his own- avocations made it impossible for" 
him to look after the estate of his daughter. He had, besides, " 
through the. good offices of Santosh Lal. Mookerjee, acquired some 
pfopeities at Hahral; the ancestral place of residence of the family ‘of 
his deceased son-in-law. For the management of these properties, he ` 
had to rely itia large measure upon Santosh Lal Mookerjee aad 
and' his-sons, ‘the present defendants. He was thus under consider- 
able obligation ` to: them and could not afford, in his own interest, to 
- lose ‘their co-opration, Much less to incur their ‘displeasure, That 
hè- wasin a situation of einbarrassment is’ plainly indicated by thé" 
correspondence which passes ‘between himself and the defendants, 
who ‘were by ho means punctual i in the discharge of their pecuniary’ 
obligations and- preferred to retain in their hands, as long as they 
could, notwithstanding the insistent demands of Tripura Charan 
Chajterjee, money payable to him or to, his daughter. ,We are of 
opinion that surrounding circumstances unmistakably point to the 
conculsion that Tripura Charan Chatterjee was My no means free 
to act solely in the:interest, of his daughter, and the fact cannot be 
ignored that even after disputes had arisen and this litigation had 
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commenced, he and his son have been‘ on friendly. terms-with the 


defendants,’ We cannot further overlook that, shortly after the. 
death :ofhis son-in-law, he had applied to be appointed guardian- 


ofthe. person and property of his daughter, not so much for her 
benefit: as for the advantage ‘of Santosh Lal Mookerjee . who was 
anxious to have. control over the share of his stepbrother in the. 
family. .estate,* There is no ‘room for doubt that the proceedings in 
Court. on tha occasion were engineered by Santosh Lal Moder eet 
If then we gonsider . the conduct of Tripura Charan Chatterjee in*con:. 
nection with the guardianship .próceedings, and the execution.of the 
tivo. 'deeds- of settlement; ` there can be little doubt that his acts have 
not: been guided solely.by an anxious desire to protect the interest 
| of his widowed daughter. ‘In our opirion, the Subordinate Judge 
has ‘correctly held that the lady had not independent advice. as the 
“interest of-her father was bound up with that of the defendants. , 
^t. There-is no room for ‘controversy that this" absence of €n- 
. dependent advice has been detrimental .to the. intere-ts of the 
` plaintiff. < When the second .deed of settlement was executed, its 
provisions and their true effect “were not explained to her. What is, 
of. equal. importance is that she was not apprised of the extent, value, 
and. income, of àll the joint properties. Neither the, deed of the 


E" May, 1906 nor the deed of the - 22nd June, 1973 correctly, 


4 enumerated - -and valued „all the joint, properties, movable. ‘and 
“immovable. This, ° indeed, is not a “matter for surprise, because 
the defendants have strenuously maintained that, if not all: the 
“properties. acquired after the death. of their uncle, at least those” 
acquired after the execution of the first deed, did not form part of’ 
: the joint estate. . We ‘hold accordingly that the disputed deed’ of - 
; séttlement was understodd "by the lady ‘to be a deed for five years 
whereas, ‘in reality it was a deed operative. for her life ; that she had, 
no ‘independent advice ; that the éxtent,. income ‘and value of all the 
joint . properties, movable ‘and immovable, ware not disclosed to her, 
and that the effect of the. deed ‘on her: rights Was never brought 
home. to, her. It -is consequently impassible; to say that she had ' 
indepenpdent and cotnpetent advice, which, as abserved by Fletcher 
Moulton L. J. in In re Coomber (1) no doubt doés not mean inde- 


pendent and competent approval, but signifies, at any rate, advice” 
remoyed entirely . from the suspected ‘atmosphere and ‘conveyed ` 


in the clear, language, of -an independent “mind, free from taint of 
interests, to the party acting, regarding the precise nature and con- 
sequences of the transaction. . In cases of this class, there are mot 


Vb Rad) Soe 
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Yin. necessarily be misrepresentation by one party to the other to 
Yos. invalidate the deed; ifthere is any concealment of material fact, 
Nibaran any failure to disclose material information or any just suspicion ^ 
v of artifice, the Court will interpose and pronounce the transaction 
Nirupama, void, and will, as far as possible, restore the parties to their original 
Mooherjee, S. rights, because equity demands in such circumstances.the most. 
n : abundant good faith in the transaction between the» parties. We 

’ i affirm without hesitation the conclusion of the Subordinate judge, 
. "that “the disputed deed of settlement does not bfhd thg plaintiff. 
.. e Clearly no question of estoppel, acquiescence and waiver arises. 

E The plaintiff no doubt received from time to time maintenance. 

. allowance from the defendants. Such allowance however would 


be "payable "whether the deed was for five years as the plaintiff 
supposed it to be, or for life as in fact it was. There is no indi- 
cation that the plainfiff ever accepted these sums with knowledge 
tha? the terms of the deel were in reality different from what joe 
understood them to be. 


We have next to consider whether all the —€—" in suit are- 
joint prope:ties. The Subordinate Judge has answered this question- 
in favour of the plaintiff The properties which were inherited. by . 
Santosh Lal Mookerjee and Hari Das Mookerjee, the two.sons of 
Kedar Nath: Mookerjee, were indisputably joint There i is also no 
doubt that the two brothers lived as members of à joint Hindu: 
family; the elder was manager of the zemindars at Bhastara and 

“Naib of the Srimanis at "Mandalghat ; the younger lived at home,” 
worked as gomasta in a neighbouring village and looked after the 
joint family business in grocery, cloth, iron, ploughs, spades, oilcake 
money-lending and sale of stamps. The properties acquired during 
this time were prima Jade joint properties of the two brothers.: 
The burden,in such circumstances lies on the party setting up a 
case of separate estate to establish his allegation, as the family was 
joint and there wai a nucleus of joint property ; see the judgment 
of Lord Robertson in Anandrao v. Vasantrao (1) affirming the 
decision of Jenkins C. J."in Wasantrao v. Anandrao (2). "This: 
also accords with the view indicated by Couch C. J. in ‘Taruck 
Chunder v. Joodheshteer (3), which was followed in Godind v, 
Doorgapersad (4) and Shushee Mohun v. Aukhil (5), oe the 

(1) (1907) 5 C. Ly J. 3385 11 C W. N. 4783 9 Bom; Le R. 595. 

(a) (1904) 6 Bom. L. R. 925. - (3) (1873) 19 W. R. 178. 

(4) (1874) 14: B. L. R. 337; 22 W. R. 248, . 
(s) 10876) 25 W. R, 232, 
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| 
contiárj opinion had been expressed in Bholanath v. Ajoodia (1), 
and JDefonath v. Hurrynarain (2): see also Bodh Sing v. 
Günesh Chunder (3) ; Atar «Singh v. Thakar Singh (4) and Rama 
Nath v. Kusum Kamini (s). The defendants endeavoured to 
rebut’ this presumption by proof that some of the properties were 
acquired by Santosh, and others by Nibaran and Dhruba from 
D their separate "funds. Evidence was led by the defendants to show 
thát they and thgjr father had separate debtors and that the preper- 
ties were* purchased -in satisfaction of the debts due from 
such ‘debtors as also from the sale proceeds of the paddy 
realised from them. This theory of separate debtors and 
separate accounts, however, completely broke down, when it trans- 
pired that the accounts of the money-lending ‘business were mixed 
up with the accounts of the undoubtedly jojnt cloth and grocery 
shops. , The Subordinate Judge has carefully scrutinised the gc- 
count books, and has correctly summed up his conclusion in the 
finding that, the story of separate money-lending business is a myth. 
It is, we think, fairly clear from the evidence that Santosh and Hari- 
das had a joint money-lending’ business, though some of the transac- 
tions stood in the name of the former and others were in the name 
of the latter ; after the death of Haridas, the business was managed 


by. Santosh and the present defendants. The acquisitions made 


from ‘this ‘source were obviously impressed with the ‘character of 
joint family properties. It was ingeniously argued, however, by 
Dr. Dwarkanath Mitter that the first deed of settlement effected a 
disruption of the joint family and that whatever properties were 
acquired thereafter belonged to the elder branch of the family 
represented by Santosh Kumar Mookerjee. This contention is 
fallacious ; for the deed of settlement was in essence a deed of 
management and did not cause a severance of the family ; the title 
to the half share inherited by the plaintiff from her husband never 
vested in her brother in-law. He became engtled only to hold 
possession for a term of five years and to apply the income in the 
prescribed manner. In such circumatances, the principle deducible 
from the decisions of the Judicial Committee in Suraj Narain v. 
Ekdal (6); Girija Bai v. Sadasto (7), and Aawa v. Prabhu Lal (8), i 

(1) (1873) 12 B. L R. 9363 20 W. R. 65. 

(2) (1873) 12 B. L. R. 349. 13) (1873) 12 B. L. R 317 Pa C? 

(4) (160°) L. R. 35 1: A: 206; 1. L. R, 35 Calc. 19393 8 L J. 359. 

(s) (1906) 4 C. Le). 56. 

(6) (1912) L. R. 40 I. A. 40 fd. Le R. 35 All. 80 5-17 Ce Le J. 288. ' 

(7) (1916) L, R. 43 L A. 151 ; I. L. R. 43 Calc. 1031 3 24 C. L. J. 207. - 

(8) (1917) LR. 44 h A. 159 ; L Le Re 39 All. 496. 
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can be of no assistance’ to the defendants. We need not now 
examine whether the act of the’ guardian was really beneficial’ to! his 
ward or whether it was so detrimental go her interests as to amount 
to a fraud “on her: Hunapmanpersaud v. Babooee (1); Lalla : 
Bunseedhur v. Bindeseree (2). This much is incontestable that’ what 
the ‘grantee ‘ undertook to. carty outin'terms of the deed was the 
minimum he was under an ‘obligation: to perform’ as the head of thee 


" joint family, namely, to maintain the widow and te give- in marriage 


the daughter of his deceased step-brother. The result èf tHe tran- 
saction was.to enable him to’ appropriate a considerable proportion 
of the income of the joint family properties, much in excess ‘of what 
would be bis legitimate share on "partition. It’ would be contrary 
té elementary notions of justice, equity and good conscience ' to hold 
that by an appeal to any supposed- principles of Hindu Jurisprudence | 
the head of the family: “could, in such an ‘event, treat: the joint family 
as ^ dissolved ° and the profits in his hands made available “for his 
personal benefit, to be transformed- into “ self- -acquisitions " We 


hold accordingly that.the Subordinate Judge has correctly held that 


all the properties in-suit, whether acquired during the lifetime of the 
two.sons of the founder or of the defendants, are. joint family pro- 
pērties and are liable to be partitioned as such. 

On the facts found, no question of eS obviously arises. 
If we adopt the- view that. the deed actually executed.- by the lady 
was so fundamentally different from the deed she intended to execute 
and thought she executed, it is void’ and inoperative. Article gt of 
the schedule to the Indian Limitation Act has no: application toa 
case of this description, -where a suit is brought for possession and 
partition upon declaration that-an instrument under which the 
defendant claims is void : Banku Behari v. Krishto  Gobindo (3) ; 
Saunt Bibi ~v.: Siddik Hossein (4); Oriental, Bank Corp. v. 
Fleming (5) ; Dagdu v. Bhana (6). On the other hand, if'we.adopt 
the theory that the dee must be cancelled i in a suit instituted within 
three years from the date: when the facts entitling the^ plaintiff to 
have the instrument cancéMed became-.known to her, the. burden 
lies heavily upon the defendants; who obtained the deed by mis- 
representation, to-prove that the. plaintiff acquixed full information 
Of the true state of facts at a time too. remote „to allow her to main- 
tain the suit : Rahkimbhoy v. Turner (7). This they bave failed to 

(a) (1856) GM. I. A.393; 18. W. R, 8i footnote. - 

(2) (1866) 10 M, I. A. 454 (471). (3) (1902) I. Ia R. 3o Cale: 433: 


(4) (1918) 29 C. L. J. 555 23-C. W.'N. 93. 
(5)-(1879) I. L. R..3 Bom. 242. . ' (6) (1904, I. L. R. 28 Bom. 420: 


(7) (1892) I. L. d Bom, 341 P.C. ; L. Rc 20 I. A:n. 
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establish, and the allegation of the plaintiff as to the date whdn she 
discovered the fraud committed upon her, stands unrebutted. 

Finally, objection has been taken to the direction given by the 
Subordinate Judge which Calls upon the defendants to render 
accounts of the cloth and grocery Shops from the death of their 
father till the shops were closed in 1912 and 1913” respectively. 


. Reliance has*been placed upon the decision ofthe Judicial Com- 


mittee in Soe&Amoy v. Monokurri (1) where Sir Richard Couch 
referred tg the Barlier decision of the Judicial Committee in Saorjee* 
money v. Denobundoo (2), and observed as follows with reference to 
an order for adjustment of accounts made by the Courts in India : 
* [tis not intended that the. different payments by the manager, 
of moneys taken out by the members of the family} should be 
inquired into, but it is to ascertain what portion of the saving? of 
the family, or the accumulations which havesbeen made, the plaintiff 
would be entitled to." This is settled law, as is clear f om the 


. dec sions in Parmeshwar v. Gobind (3) ; Bhowani v. Juggernath (4); 


Haridas v. Narotam (3) ; Balukrishna v. Muthusami (6) ; and as 
we read the judgment of the Subordinate Judge, he did not intend 


to depart from such a well-recognised principle. In an ordinary 


suit for partition, in the absence of fraud or other improper conduct, 


_ the only account the Karta is liable for is as to the existing state of 


the property divisible ;the parties have no right to look back and 
claim relief against past inequality of enjoyment of the members 


. or other matters. But the Karta is the accountable party, and the 


enquiry directed by the Court must be conducted in the manner 
usually adopted to discover what in fact the property now consists 
‘of, not what the Karta says it is. 

The result is that the decree of the Subordinate Judge is aimed 
and this appeal dismissed with costs, e 


A, TM, : © ? died dismissed. 
n . 
(1) (1885) L. Ro 12 1. A. 103; I. L.R. 11 Calc. 694. 
(a) (1862) 9 M. I. A. i23. (3) (1915) LL R. 43 Calc. 459. 
_ (4) (1998) 9 C. L. J. 133. (5) (1911) 14 Bom. L. R. 237. 


. (6) (1908) L L. R: 32 Mad. 271. 
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CRIMINAL REVISION. . 


Before Mr. Justice Newbould and Mr. Justice Ghose. 


JIARATDIN MOHAMMED AND OTHERS, v- 
v. ; 
KING-EMPEROR.* "x UOS 
Order, legality of— Order under section 144 0f the Code of Crintnal a 
* (Ae V of 1898)— Penal Code (Aci XLV of 1860), Sec. 188. ud 


e. s 
, An application for revision against an order passed under section 144 of the 
Code of Criminal Procedure was rejected by the High Court on the ground.that 
at the time it was made the period of the order had elapsed and it was stated 
when the order was passed that the question of the legality of the order could be 
raised at the trial of the petitioners should they be prosecuted under section 188 
‘of the Indian Penal Code. The petitioners were prosecuted under section 188. 


Heid, that the legality of the order under section 144 of the Code of Criminal. 
Procedure could be questioned in proceedings under section 188 of the Indian 


Penal Code. — ^ : GN 
is : r s c p "nb 
Applications for Revision -under section 435 of the Code of 
Criminal Procedure. ene 


In Criminal Rule No. 514, the three petitioners were sentenced 
under section 188 Indian Penal Code to pay a fine of Rs. ro each, in 
default, each to.suffer simple imprisonment for a week each, and. 
in Criminal Rule No. srs, the seven: petitioners were sentenced 
under section 188 Indian Penal Code to pay a fine of Rs. ro each, 
in default, to suffer simple imprisonment for a week each, 


The material facts appear from the judgment. - + 


Babus Manmatha Nath Mukherjee and Pannalal Chatterjee. for 
the Petitioners in Rule No. 514. C * 


Babu Dasarathi thas for the Petitioners i in Rule No. 51 s 
No one for the opposite Party. 
The judgment of the Court was as follows ; 


These two Rules are directed against a conviction of the:-peti-~ 
tioners under section 188 Indian Penal Code. They were convict- 
edeon two trials ; but the appeals against the conviction . were 
heard jointly by the learned District Magistrate of Dinajpore. ' The” 


*Criminal Revision Nos. 514 aad 515 of 1921, against the order of. Nikhil 
Nath Roy, Esq, District Magistrate of Dinajpur, dated the aca May, 1921, affirm- - 
ing that of the Sub-Divisional Magistrate, of Thakurgaon, dated the rth Jan- 


uary, 1921. 
+ 
* * 
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convictions were’ based on the disobedience of an order under sec- 
tion 144 Criminal Procedure Code which was passed by the Sub- 
divisional Magistrate of Thakurgaon forbidding the people in general 
especially the proprietor of Nitbazar, hat contiguous to Lahiri hat 
which was owned by a different proprietor to hold the Nitbazar hat 
on Mondays and Fridays. At the hearing of the appeals, it was urged 
. that there was no necessity of an order under section 144 of the 
Codé of Criminal Procedure. The question of the legality of tha, 
order does not appear to have been properly considered by the 
lower appellate Court, That Court appears to have held that the 
order must be held to have been legally “passed ‘because an appli- 
cation to the High Court against that order failed. But the applica- 
tion was rejected by this Court on the ground that at the timet 
was made the period of the order had elapsed and it was stated 
when the order was passed that the question of the legality of. the 
order could be raised at the trial of the petitioners should they be 
"prosecuted under section 188 Indian Penal Code. We, therefore, 
direct that the orders passed by the appellate Court in these two 
Cases be set aside and the appeals be reheard. We think it desira- 
ble, as requested by the petitioners’ vaki!, that the appeals sliould be 
reheard not by the District Magistrate but by the Sessions Judge ; ; 
and we,order accordingly. ' 

AoT: M ' n Rules made absolute, 
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» 7" Sir Asutosh Mookerjet, Knight, Judge, ‘and Mr. Justice 
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BASANTA KUMAR SARKAR AND ANOTHER.* 


Appeal—Bengal Tenancy Act (VII of 1885), Sec.153—' Amount of rent annually 
payable! Question as to entire rent or share of rent. | 


- _An appeal lies to the District Judge against the decision of the judicial officer 


specially empowered. by the Local, Government to exercise final jurisdiction 
— 
* Letters Patent Appeal No. 68 of 1920, against the decision of Mr. Justice 


Newbould, -dated thegand August, 1920, in Appeal from Appellate Deeree No. 
2786 of 1919, confirming that of M. Smither Esq, District Judge of 24-Perganas, 
dated the gth September, 1919, confirming that of Babu Aswini Kumar Das 
Gupte, Munsiff, and Court, of Alipur, dated the 28th June, 1919. 
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under section-153 of tbe Bengal Tenancy Act, as to the question whether the 
-plaintiff was entitled to the whole rent as claimed by him or only to a two-fifths 
share as asser*ed by the defendant. Such decision i is a decision of the question of the. 
amount of rent. annually payable by the tenant: Varain v. Manofi (1) followed. 
Baidya Nath v. Dhon Krishna (2) and Ram Mohan v. Badan (4) distinguished, 


Appeal by the Defendants. 
Suit for recovery of arrears of rent. 


5 o2. 


The suit was decreed by the primary Court. the lower appel- 
late Court dismissed the appeal on the ground that no appeal lay to 
it, Om second appeal this decree was confirmed by the following 
judgment of .. 


. Newbould J:—This appeal afises out of a rent suit which was 
heard by a Munsiff who was specially empowered under section 
153 of the Bengal Ten’ncy Act. The plaintiffs claimed 16 annas 
rent from the defendants on the allegation that they had 
inherited a 6 annas and 8 gundas share in the maliki right from 
their mother and 9 annas and ra gandas fjara right from their. 
father. The contesting defendants admitted the plaintiff's. maliki, 
right to the extent of 6 annas and 8 gandas but denied the existence 
of any fjara right. The Munsiff found that the plaintiffs established 
their {jara right as well as the admitted maliki right and gave the 
plaintiffs a decree for the rent claimed. On appeal the learned 
District Judge held that no appeal lay, citing as an authority, the 
case of Baidya Nath Bahara v. Dhon Krishna Sirkar (2). Against 
this decision of the lower appellate Court this appeal has been 
preferred and the appellants have also obtained a Rule in case it 
should be held that no second appeal lay to this Court. As regards 
the question whether an appeallay to the lower appellate Court, 
it is urged that the Munsiff's decision decided the question of the 
amount annually payable by the tenant. It is contended that- the 
point is covered by the*decision of the Full Bench in the case of 
Narain Mahton v* Manofi Pattuk (1). In that case the point 
actually decided by the Ful®Bench was in the following terms that 
the words “ Amount of rent annually payable by a tenant” occurring 
in section 153 (a) of the Bengal Tenancy Act include the case 
df rent payable by a tenant to one of his co-sharer landlords who 
collects his share of.the rent separately.” It seems to me that thé 
decision in that case cannot be made applicable to the facts of 
the pec case, "The plaintiffs were not either on their pleadings 


(1) (1890) I. L. R. 17 Calc, 489 F. B. (a) (100) 5 C. W, N. sts ' 
(3 (1905-8 C. WN. 436. — e. - 2 e 
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oron the findings of the Court below, co-sharer. landlords who were 
collecting their share of the rent separately. The issue on which the 
parties went on trial was framed in the following terms. ‘ Was 
there any ijara of ag as. 12 gds. shaye in favour of Ram Narain 
Sarkar and have the plaintiffs inherited the same? Are the defendants 
liable to pay. 6 annas rent to the plaintiffs?” That is to say, the 
«issue between the parties was not one as to the amount of rent but 
as to the plaintig’s title...and as the person whose title was set up 
was not a party to the suit, there could be no decision of a question 
of title as between parties having conflicting claims thereto. As, 
in the case relied on by the lower appellate Court, if the defendant 
was liable to pay the whole rent'o the plaintiff, there was,no dispute 
as to the amount of rent payable. The only issue in dispute was 
whether the relationship of landlord and tenant existed between 
the | parties with regard to the'entire bolding and that was the ony 
issue decided. The view Itake that the Full Bench Reference 
above citéd is not applicable to a case of this sort, was also taken by 
a single judge of this Court in the case of Fakeer Mondul Gain 
v. Atshad Molli (1 of which a short note will be found in ro 
C. W. N. 4, therefore, hold that the decision of the lower appel- 
late Court that no appeal lay, was right and dismiss the appeal 
with costs. The Rule is discharged but without costs. 


Against this decision, the Defendants appealed under clause 1$ 
of the Letters Patent. 

Babus Nagendra Nath Ghose and Khitis Chandra Chakrabutty 
for the Appellants. 

Babu Monmohan Banerjee for the Respondents. 


The judg nent of the Court was delivered by 


Movkerjea J.—This is an appeal under clause 15 of the 
Letters Patent from the judgment of Mr. Justice Newbould in a 
suit for arrears of rent. ° 

The suit was tried in the Court .of first Mstance by a judicial 
officer specially empowered by the Losal Government to exercise 
final jurisdiction under section 153 of the Bengal Tenancy Act and 
the amount claimed in the suit did not exceed Rs. 5o. The suit was 
decreed with costs in favour of the plaintiff. "lhereupon the defend- 
ant preferred an appeal to the District Judge ; this was summarily 
dismissed under O,- 41. R. x1. Civil Procedure Code on the ground 
that no appeal lap on the. authority of the decision in Baidya Nath 
v. Dhon Krishna (2). A second appeal was thereupon preferred to 


(1) (1906) 14C. W. N.cclXXX. — (a) (1900) 5 C. W. N. 515. 
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New, ad Court. In support of the appeal it was argued before. Mr. 
192r; Justice Newbould that the appeal to the District Judge was compe: 
Su ähanya tent inasmuch as the decree of the - -primary Court. had decided a 
v. question of the amount annually payable by the tenant. This conten- 
Basanta. 1 S 


tion was overruled and the decree of the District Judge was affirmed: - 
Mooherjee, F. Consequently, the point involved inthe present appeal is, whether. 
ace, the appeal to the District Judge was or was not cotnpetent under, 
section 153 Bengal Tenancy Act. The determination of the question 
e depends on the nature and contents of the decree mede by the. 
.. à Court of- first instance. l : 
! The suit was brought to recover arrears of rent at iiu: rate of 
. Rs 83 ag. 4 pies a year with cesses and damages for a period of 
four years. The case for. the plaintiff was that in mouza Shapkhali 
he had inherited 6 as. 8 gundas share in maliki right from his. mother 
Saroda Sundari Dasi"and 9 as. 12 gandas, share in ijara . right 
frdtn his father Ram Naran.Sirkar. On this allegation the plaintiff . 
sought to collect the sixteen annas rent from the tenant defendants 
* | who were in occupation of 3 bighas 16 Cotahs of land at a rental of 
Rs. 8-3-, pies. The first defendant, who alone entered appearance 
admitted that the plaintiff had maliki right fo the extent of-6 as. 
8 gandas share inherited from his mother but denied the existence . 
of the alleged ijara :ight during the period in suit. Consequently, - 
the point arose for decision, whether there was an ijara of a g as.” 
12 gandas share in favour of Ram Naran Sarkar and whether “the 
plaintiff had inherited that share ; in other words, was the defendant - 
liable to pay the sixteen annas share or only a 6 as, 8 gandas share’ ' 
of the rent to the plaintiff. The trial Court came to the conclusion * 
that not only the maliki right but.also the ijara right was in existence 
and that the plaintiff was consequently entitled to realise fromthe- 
defendant ‘the entire sixteen annas rent claimed. On these facts, ~ 
the question arises whether the decree of the trial Court decided: 
a question of the *'ameunt annually payable by the tenant. Ifthe.: 
. expression 'amounPannually payable by the tenant’ signifies the: ^ 
amount annually payable by the tenant in respect of the tenancy, = 
' there was no controversy between the parties and no decision onma 
disputed question, because they were agreed that the rent of the. . 
Holding was Rs. 8-3 as. 4 gandas a year. On the other hand, if the” 
expression ‘amount annually payable by the tenant’ signifies the | 
hs amount annually payable by the tenant to the landlord who «had 
instituted the suit for recovery of rent as stated i in» an earlier part of 
the sub-section, there was a substantial point in controversy namely, 
whether the amount payable by me defendant to the pa was to 
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bé calculated ‘at the rate of Rs 8-3-4 a year o or at the.rate of two- 
fifths of that sum. 

~ The.determination of-this qjestion at ons time led to a diver- 
gence-of judicial.opinion in this Court qs is clear from the decisions in 
Prasanna Kumar Banerjee vy. Srinath Dass (1), and Aubhoy Churn 
Maji.v. Shoshi Bhusan Bose (2). In the first case, Norris and 
Beverley JJ. héld that when the question was whether the plaintiff 
was entitled tothe whole sixteen annas of the rent or only toasten 
annas share eof it, "no appeal lay, because there was no question of 
the amount of rent annually payable by a tenant, these words i in the 
section meaning the-total amount of rent annually payable in respect 
ofa holding and not the amount*of rent which may be payable 
to .any particular co-sharer in the property. In the seconde 
case, where the tenant was sued for a rental of Rs r5 but the 
defendant contended that this rental had beem divided and that 
the.plaintiff was entitled only to the rent of Rs. 7-8 as, "which 
was half of the total amount of rent payable by the tenant, Mitter 
and Macpherson JJ. held that an appeal did lie as the decree of 
the lower Court had decided that the rent was Rs 15 and not 
Rs, 7-8 which was in essence a decision on the question 
of the ‘amount of rent annually payable by the tenant. These 
decisions: were obviously in direct conflict with each other 
and led to’ a reference to a Full Bench in Narain Mahton 
v. Manof Pattuk (3): In that case the plaintiff contended 
that he was entitled to an eight annas share of the rent of 
the disputed holding. The defendant contended that the plaintiff 
was entitled to eight pies share of the rent which was the extent of 
his share in the superior interest. It was ruled that an appeal lay 
against the decree which ‘had decided whether the plaintiff was 
entitled to eight.annas share or eight pies share of the rent. Mr. 
Justice Pigot who delivered the judgment of .the Full Bench stated 
_that ‘the Full Bench’ agreed -with the decifion of Mitter and 
“Macpherson JJ. . in thé case of Aubhoy ` Churn Maji v. Shoshi 
` Bhusan Bose (2). ‘Although in the judgfhent' of the Full Bench, 
reference is.not.expressly made to the decision of Norris and 
Beverley JJ. in Prasanna Kumar Banerjee v. Srinath Dass (1) 


which we find was mentioned in the Order of Reference to the Full ° 


Bench, there can be no doubt that’ the decision in that case agas 
overruled by the Ful] Bench. 


In this view it-i8 clear that in the present case, the decree of ` 


(i) (1887) L Le R. 15 Calc. 231. (a) (1888) 1. Ly R. 16 Calc. 155. 
(3) (1390) I. L. Ri 17 Calc. 489. 
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the primary Court which had decided the question, whether the 
plaintiff was entitled to the whole rent as claimed by him or only 
to a two-fifths' share as asserted by the defendant, -was a decision of 
the question of the amount of rent annually payable by the tenant 
within the. meaning of section 153 of the Bengal Tenancy Act 
and consequently the appeal to the District Judge was ‘competent. 
This view is in accord with the decisions in Poresh*Moni v. Nobo, 
Kishore (1) and Bashiram y, Srinath (2) ; the deciston of Beach- 
croft, J in the case last mentioned was, we'are informed; wtimately ap- 
proved by Chitty and Walmsley, JJ. by the dismissal of an appeal pre- 
ferred under the Letters Patent. It may.be difficult to reconcile this 
view withthe decision of Geidt, J. in Fakeer Mondul vw. Arshad 
sMolla (3), which, it should not be overlooked, was pronounced be- 
fore the dicision in Poresk Moni, v. Nobo Kishore (1). On the other 
hand, the cases of Baidya Nath v. Dhon Krishna (4) and Ram Mo- 
han v. Badan Barai (5), are distinguishable on the ground that in 
each of them the question in controversy was whether the relationship 
of landlord and tenant existed between the parties. In that class of 
cases, it has been uniformly held Sh Jabati v. Roderigues (6), that 
the question whether the relationship - ‘of landlord and tenant does or 
üoes not subsist between the parties is not a question relating to 
title to land or to some interest in land as between parties having 
conflicting claims thereto within the. meaning of section . 153 of the 
Bengal Tenancy Act; nor can the decision of such a question be 
treated as a decision of the question of the amount of rent annually 
payable by the tenant, because no question of the amount annually 
payable by a tenant can obviously arise.for consideration, till it has 
been ascertained that the relationship of landlord'and tenant existed 
between the parties. Itis only in the event of the establishment ? 
of such a relationship that & question may arise as to the amount of 
rent annually payable by the tenant to the landlord. 

We are of opinio that this appeal must be allowed, the judgment 
of Mr. Justice Néwbould set aside and the case remanded to the 
District Judge to be hear& on the merits. The appellant is entitled 
to his Costs boti here and before Mr. Justice Newbould, 


a i s o0 Agfeal allowed. 
.Q0 (1903) 8 C. W. N. 193 ; L LR. 30 Cales 773, 
"45 (1919) 33 C. W. N. 26 S. Ñ. . 
(3) (1906) 10 C. W. N, 2809 S. N. | . ` . 
(4) (1890) 5 C. WE N. gis. - (3) (1903) 8 C. WEN, 436. 


_ (6) (1908) I. L. R. 35 Calc. 547. 
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Accommodation, when'ripens into easement—-Part of tenement disposed, 
affording accommodation to the part retained ; See Easement ` ee 
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—Partner, without the consent of other partners, carrying on business 
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Act VIII B. C. of 1876, Sec. 81 m" S . 
-= IIl. B. C. of 1884. Sec. 45 e -" € m 
— HI B. C. of 1884, Secs. 85 (a), 87° a as “se 
—— I B. C. of 1893, Secs. 7, 15 m v one - 
—— XC. P. of 1883, Sec. 4a E 35 m a 
‘Adjudication order, when to be made; See Notice 3. ee ag 
Admissiblilt? in evidence—Certificate gre by Kablraj—Kabiraj not examin- 


ed; -Sse Wakf T 





ed ; See Wakt ove £ É 


e ane 


——— —— in evidence— Unregistered ‘deod of gift of: imunovable property 
valuing more than Rs. 100, executed in 1882 ; See Adverse posgession" 
Adopted son’s share—Sudras in Madras ; See Partition E SO 


Adoptlon—Fact, if to be proved by direct evidence 3 See Adverse possession... 
. Adverse possession— Limited interest; See Landlord and tenant n. m 
Adverse possession — Unregistered deed of ' gift, admissibility  of— 


Hindu Law—Direct evidence of adoption, if nécessary— Trustee, 


claiming adversely—Burden of proof— Erection of ‘substantial 
building, if conclusive. evidence af ouster of co-tenant—Co-tenant’s 
possession where adverse—Co-tenani’s right to possession —Esidence io 
show co-tenant’s adverse possession, nature of — Foint owner effecting in 
good faith valuable improvements in joint property-——His remedy." 

An unregistered deed of gift executed in 1882, of an immovable property 
of value exceeding Rs. 100, though could not, under section 49 of the 
Indian Registration Act of 1877, affect any immovable property compris- 
ed therein or be received as evidence of any transaction affecting such 
property, is admissible in evidence for a collateral purpose. 


Delivery of possession given under such deed validates under the “Hindu 
Law then in force the intended gift. 


It is not necessary to produce direct evidence of the fact of adoption ; 
where it has taken place long since and where the adopted son has 
been treated; as such by the memberg of the family and in public 
transactions, every presumption will be mage that every circumstance 
has taken place which is necessary to account for such a state of things as 
is proved or admitted to exist. 2 


‘ 
. The burden lies upon the trustee to establish when he became faithless 


to the trust imposed upon him and asserted a hostile title In himself to 
the knowledge of the rightful owner. e 


The erection ofa substantial building on joint property by Gag eco-owner 
cannot Nu regarded as conclusive evidence of ouster. 


: To extabfish adverse possession as between co-sharers, there must be 
evidence of an open assertion of a hostile title by one of them.to the know- 
ledge of the' others ; mere non-participation in the profits -by-onue party 
and exclusive occupation bythe other: is not, conclusive. 


* 


an ; 
in evidence—Comniissioner's report- Commissioner not examin- 


me 


Adverac possesslon—(Coaid.). D 
If possesslon may'either be lawful, or unlawful 4n the absence of evidence, 


v 


T 


it must be assumed to be the former : 
Every co-tenant has the right to enter into and occupy’ the common 


property and every part thereof, provided that in so doing he does not” 
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eexclude his fellow-tenants or otherwise deny to them some right toe 


which hey are entitled as co-tenants ; and they on their part, may safely 
assume, until something occurs of which they must take notice and 
Which indicates the contrary, that the possession taken and held by 
him is held as a co-tenant, and is in law the possession of all the 

` co-tenants, and not adverse to any of them.” . 

One co-tenagt may oust the others and set up an exclusive right of 
ownership in himself, and an open, notorious and hostile possession of 
this character for the statutory peod will ripen into title as against the 
co-tenants.vio were ousted. Thus, although as a general rule, the 
possession. of one co-tenant is not deemed adverse to the other co- 
tenants, the existence of the relation of co-tznants does not preclude 
one co tenant from establishing an adverse possession in fact as against 
the other co-tenants ; and though the co-tenant enters in the first 
instance without claiming adversely, his possession afterwards may 
become adverse, ‘ . 


In order to render the possession of one co-tenant adverse to the others 


not only must the occupancy be under an exclusive claim of owner- 
ship, in denial of the rights of the other co-tenants, but such 
occupancy must have been made known to, the other co-tenants, 
either by express notice or by such open and notorious acts as must 
have brought home to the other co-tenants’ knowledge of the denial 
of their rights. 

No comprehensive formula can be framed to test whether the possession 
of a co-tenant in a particular case is adverse to the other co-tenants. 
Butit has been stated that the evidence to show adverse possession 
by one co-tenant must be much clearer than between strangers to the 
title, and the hostile intent of the co-tenant in possession must be shown 
by unequivocal conduct. Acts, which might-properly be held to show ad- 
verge possession as between stramgers, do not necessarily have such effect 
as between tenants in common; acts of ownership by one co-tenant 
may not in themselves amount to the disselzin of the other co-tenants, and 
thay, indeed, be so explained as to show a consistency with ‘the joint title. 
But the ouster of the other co-tenants, in order to render the possession 
adverse nféd not be by violent or intimidating expulsion or repulsion 
nor need notice of the adverse holding be actually brought home to the 


e other co-tenaffffs by personal or formal communication 3 it is sufficient, if 


the contrary is not proved, that the circumstances show that such hnow- 
ledge may reasonably be persumed. The overt acts which constitute a 


definite and continuous assertion of an adverse right must be of an un~ 


equivocal character, clearly indicating an assertion of ownership of the 
premises to the exclusion of the right of the other co-tenants. 
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Mans Possession —(Con?d. V. 3 
A co-sharer tannot ioie his eyes and ears; nor by wilful inattention h 
. obtain an . advantage from his lack of diligence. Hence dt has been 

held sufficient that the acts of, adverse possession _ are. "such. in theic 

gharacter, and; attendant circumstances that à man reasonably 

attentive cannot bat realise that an adverse right i is asserted against bin. . 

But pit no notice is given to the .co-sharer, of the ‘denial of Wis right, the : 

e occupant must make his possession so visibly hostile and notorious and. 80 

apparently - exclusive and adverse, as to justify the inference of knowledg® a. 

on the’ part of the co-owner sought to be parts: and of laches if he A 

fails to discover and assert bis right. ~- s 2 -— c 
~ Tf a joint owner hasin good faith effected" valuable improvemenge | upon 

the common’ property at his own expense, ‘equity ‘takes that fact into - 

“consideration upon a partition and in seme suitable’ way makes an allow- 

_ ance to him therefor, in addition to his rateable share of hise property. 

Jagannath Marwari » Chandi Bibi ... - : bee “Se e 432 
Adverse possession, continuance of Land-- incapable etos use, and enjoyment" by- 

rightful owner ; See Title, declaration oft ^ +... | SUE se 302 
——— possession. nature of—-Title ; See Landlord.and tepant, me | - 133 
— — possession, what constitutes 1 See Possession, suit for . un nen 465 

_ — possession against limited estate holder ; See Possession, suit for ae. 141 
—— possession between co-sharers, how constituted ; See Adverse possession 432 
— possession by tenant, nature of ; See Landlord and tenant .. is 133 
— possessor— Possession, nature of i See Possession, suit for... ' s 141 
Advice, independent and competent, mé caning | of ; See Pardanashin lady - 529, 563 
Agricultural lease — Liase, expiry `of, Beferé the passing of Bengal Tenancy 

Act (VII of 1685) —Holding over— Bengal Tenancy Act, Seciion Reed 
of interesi—Exorbitant rate. ` 
Where an agricultural lease expired before the passing of the Bengal Ten- i 

ancy Act, a tenant who holds, over, is not liable ‘to pay interest on the 

arrears of rent more than that mentioned in section 67 of the Act. 

Where the rate of interest on arrears of rent as-stated in the Kabuliat exe- ; i 
cuted by.a cultivating raiyatin favour of his landlord was | 50 per cent. 

per annum: ` * 4 

Held, that the rate was exorbitant. Chaħdra Nath Sorma Motayed e. 

Sheikh lsamdi ` P" E far E 
Allenation, if can projudice another ; 2 Partition ES f ow Wiadin 2 a9 
Alteration in a document after execution and registration, made in good faith, : 

to carry out the original intention of the partis, if vitiates the document ; 

See Pardanashin lady ^ + “ane wá oT 313 

o instrument, what is; See Pardarashis lady. a de - 333 

of an instrument, what, immaterial ; "See Pardanashia dady © m 7 333 

ofan instrument, when material ; See Pardanashin lady.” * we 20. 333 

. Ameodment-of plaint—Object ; See Pardanashin lady ... " M 00 829 
Appeal—Bengul Tenancy. Act (VII of 1885), ‘Section. rag Amon of rent . 


annually payable! Question as to entire rent or share of rent, "e ; 
Ge s : > See dj ^ iban i$ 
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Appeat—(Contd. Jo . . A 
An appeal lies to the District Judge against the decision of the judicial 
officer specially empowered by the Local Government to exercise final 
jurisdiction under section 153 of the Bengal Tenancy Act, as to the ques-. 
tion, whether the plaintiff was entitled to the whole rent as claimed by him * 
br only to a two-fifths share as asserted by the defendant. Such decision » 
e isa decision of the’ question of the amount ‘of rent annually payable by 
pas “a the genant. Sudhanya Santra v. Basanta Kumar Sarkar n. aa 579 


Appeal—Decree in favour of a party, if can appeal — Letters Patent, cl. (15) — 
“~ Order passed in the exercise of revisional jurisdiction Order. if to be 
passed. with Jarak, 
A party cannot appeal against a er in his favour, solely with a view to 


attack the propriety of the grounds neces in the judgment in support of 
that decree. 


An appeal e clause 15 of the Letters Patent does not lie from an order 
made in the exesciso of revisional jurisdiction, whether such order was or 
^"  wms not made with jurisdiction. Byomkes Seth v. Bhut Nath Pal T 489 


—— —Order in execution of Small Cause Court. decree transferred to 
ordinary Couri—Civil Procedure Code (Act V of 1908), Sec. 47— Pariy— 
Defendant. i 

An order in execution of a Small Cause Court decree passed by a Small 
Cause Court Judge, is final. But, when the decree has been transferred to 

. the ordinary Court to be executed as it were a decree made by that Court, 
the orders made in execution are appealable in the same way as orders 
made in execution of decrees passed by that Court, although a second 
appeal would be barred under section 102 of the Code of Civil Pro- 
cedure. 

Although a Court expressed an opinion that A, the widow of a deccased 
debtor, was not a proper party in & suit by the creditor against the heirs, 
because she was not one ofthe heirs, yet she was treated as a proper 
party by reason of the allegation against her that she was in possession of 
the immovables of the estate. Ou thjs basis the suit was tried against her 7 
and she succeeded on the merits q 


Held, that A was a party to the suit within the meaning of section 47 of the 
4 Coge of Civil Procedure. An objection “raised by her to. the attach- 
ment of properties covered by the conveyance executed in her favour by 
the deceased debtor, was comprehended within the scope of section 47 4 
the decisión of such a question operated as a decree under section 2 of. 
the Code and was appealable in the same manner as other decrees under 
© section 96. -  SWinintbala Debi v. Karali Prasad Mukherjee - 70 48 
ana right of—Party dismissed from record, if can appeal—Prejudio&, 
7 A suit was brought for recovery of compensation for short delivery of goods 
. against A and B. The suit was dismissed with costs. On a petition 
being filed by the plaintiff in the lower Court tq, make C. a party defens . 
dant in place of B, B was ordered to be removed from the record and the 
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Appeal-—(Con?d.). 
suit was remanded for trial de novo. B was given costsin the primary 
' Court, but no cost was awarded him in the lower appellate Court. B 
appealed to the High Court : 
Held, that B. was competent to question tho propriety of the order by way 
ofappeal.even though he is not competent to question the propriety of* e 
the oeder in so far as it directed C to be made a party, as the order of the t * 
* lower appellate Court was to deprive him of the costs allowed by the $ 
first Court. Agent, B. N. W. Raltway Company v. Jagaroath Agara , * ^ — —— 
wala wi “i us m 475 
iss inpetelis comiti A apah AE part; See Partnership m em mE 4 
Appellate Court —Conflict of testimony ; See Collision = ai 178 
Court— Interference with finding of fact —Will, gatuibenees of ; 
See Will an “t we “ m 384 
Court, duty of— Evidence improperly excluded by tria Court; h 
See Evidence, admissibility of T s we ue 169 
Court-~Statement i in judgment as to admission; See Title, declara- 
tion of ow, sa. tes m oe 302 
Court, if cán tenendas an issue not raised in pleadings; See Prea- 
cription vs wae. LAE "m an ass 319 


Application by mortgagee creditor to be entered in the list of scheduled 
creditors——Civil Procedure Code, Sec. 48— Personal decree in favour 
of mortgagea—~Insolvency of judgment-debtor ; See Limitation — i 167 
Arbliratlos—Regularity of form, observance of—Principle of justice— Arbitra- 
tor receiving information from one side—Presence. of both sides neces» 
sary—Procedure— Misconduct vitiating an award—Indian irregulari- 
ties in Arbitration (Act 1X of 1899), Secs. 13 (1), 14—Avard, when | 
remitted—Award, when set aside—Court differing on merits of dispute 
between parties. | 

Although 2 Court should not Insist upon a too minute observance of the: 
regularity of forms among persons who naturally, by their education or by 
their opportunities, cannot be supposed to be very famillar with legal 
procedure, there are some principles ofejustice which it is Impossible to 

^ disregard. Whether the arbitration is conducted on the footing that it ls 
& mercantile or a legal arbitration, th e first principles of justice must be 
equally applied in every case. One of these elementary principles is that 
an arbitrator must not receive information from one side -which is nof 
disclosed to the thes, whether the information. is given orally or In the 
shape of documents. . 

In arbitration proceedings both sides must be heard, and each inthe pre- 

_ Bence of the other ; however immaterial the arbitrator may deem a poit, œ 
he shoald be very careful not to examine a party-or a witness upon it, 
except i in the presence of the opponent. 

It is indisputable to the impartial administration of justice between the 
parties that both should be present when proof is being led. by either. 1 


* 


Arbliratlon—(Conid.). — : 


the same rule applies to-an inspection or an exnguimentalt: test which are 
regarded as practical proof. t 


If irregularities in procedure are proved which amount to no' proper hearing 
of the matfers in dispute that would be misconduct sufficient to vitlate the 
award, without any imputation on' the honesty or impartiality ofthe 
arbitratow S cR o 2 ` 


2 Courts} have been invested with statutory authotity to remit'án award only 
in tomparatively recent times, ` 


Lic, Court may remit an award when an arbitrator has’ een guilty of mis- 


conduct ina technical s&nse, that is, if the misconduct is of such a 
` mature as does not disqualify .him from acting or render it impossible 
for the Court to trust him. If the arbitrator is guilty of fraud or partia- 
lity or such like misconduct, as would justify his removal, the Court will 
not remit the dard. But where the arbitrator has merely failed to exer- 
cise all his powers or has improperly exercised a discretion, such as, 
hearing witnesses or consulting documents in the absence of the parties, 
and this has happened inspite of a complete absence of dishonest 
motive, the Court will not hesitate to remit the award to the arbitrator 
instead of setting it aside, 7 j 


An arbitrator is the Judge chosen by the parties ; he has a wide measure of 
discretion as to the manner in which the: croceedings are to be conducted 
and a due knowledge of the whole case is to be brought to his mind. His 
award will not be set aside, merely because the Court differs in opinion 
from him upon the merits of the dispute submitted for his decision. Hari 
Singh-Nehal Chand v. Kankinarak Co. Ld. . p 

=condtcted as legal arbitration Justice, “principles of; See 

Arbitration s. ^ io x es 

—— —— conducted as mercantile—]ustice, principles of; See Arbi- 

tration ` PG eas ' -r 


ee ane 





m =. m Dr 


— — proceeding— Procedure Hearing ; See Arbitration dt 


Arbitrator, “if receiving information ‘ “from one ‘side and not disclosed to’ 


other,” if right ; See" Arbitration un i m kan 
— — position’ of ; See “Arbitration n LE LN o 





Award T ius xt s Sus T 


Aasessment—Bengal Municipal Act UH B. C. of 1884) secs. 85 (a), Ey— Cir. 


‘cumstances and property Several Bersons— Liability of eachi— Other" 
person in joint occupation Assessment Has, defective. : a 


Peg Curiam : “Wha the sale proceeds of tea grown, outside the Ideal” 


limits of the Municipality are brought within the Municipal limits Yd 
placed i in the Bank to the credit of the Companies, they may be des- 
e  ~evibed ag their ‘circumstances and property,’ "that i is their ‘ means and 


property’ within the "Municipality, ‘and furnish a just measure of their ; 


liability "to "assecsmient under sectidn Ss (a) of the Déngal Municipal Act, 


- not acting. exclusively on grounds within their jurisdiction ; See - 
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Assessment—~(Contd.). : . 

Section 85 (a) of the Bengal Munigjpal Act is not limited in its appli- 
cation to a case where only one person occupies zn entire holding. 
Where personal tax is in operation, several persons occupying the same 
holding are each subject tó assessment, according to their respective cir- 
cumstances and property within the Municipality, : 


Where thé"assessment list does not show the income upon which the tax was 
assessed, it Is a defect of form and does not invalidate the assessment, r 


Every defect in the assessment list prepared under section 87 of the Bengal 


Municipal Act, does not degtroy the jurisdiction of the Commissioner and anms 


render the assessment slira vires. © 


Per Mookerjee, F: What constitutes the circumstances and property Of a 
person within the Municipality within the mpaning of section 85 (a) of the 
Bengal Municipal Act, depends upon the facts of the particular case. 

. To determine, whether in a given set of circumstances, a person may be 
said to be in occupation of a holding for purpose of assessment of rates 
and taxes, various tests are' to be applied. 


Where the possession of a holding by each of the persons is actual, is as of 
right, and is not of a transient Character, such possession, if being ex- 
clusive, constitutes ‘occupying a holding’ within the meaning of section 
85 (a) of the Bengal Municipal Act. The statement that occupation 
must be exclusive, does not mean that nobody else has any right in the 
premises. 

If a tax is assessed on a person as occupier, he does not cease to be occu- 
pier because other persons are jointly in occupation with him. Chalrmaa 


Jalpaiguri Municipality v. Jalpaiguri Tea Company Ld. NS - 283 
——— — —, if invalid—Assessment list not showing the Income upon which 
'— the tax was assessed ; See -Assessment m Ms. rM 283 
— —— of Court-fee, valuation for—Valuation for purposes of jurisdiction; 49 
See Jurisdiction - u w m ET 94 
Attachment of decree before it is drawn up ; See Decree E idi 494 
Attesting Wiens Sedhan an; executidh o evidence Act (I of 1874), 
Sees. 68,70. . 


An attesting witnoss to a document isa witness in whose presence the 
- document is executed. . . 


A scribe by reason of his having signed the name of the 'executant on the 
document on his behalf, is not a competent attesting witness. . 


Proof of execution of a document required to be attested by galling one 


attesting witness-under section 68 of the Evidence Act, is not required -* 

under seftion go where the execution of the document is admitted by 

the executant, Paban Khan v. Badal Sardar .. - ^ 498 
m witnesses, if all to be examined } Ses wit me aa WES 384 
A — withes, whois; See Attéting witness- u. i o- 498 


» LIMAN; (DNE 


` > . 
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Award— Bad not separable from good —Arbilrators making award on grounds . 
some of which are bad—No proof that arbitrator .actetl. exclusively on 
grounds within their jurisdiction. Ao «8 

If the bad is not separable from the good, the whole is bad. ` 


An award made by arbitrators on grounds some of which did, while the e 
= otters did not, justify the exercise of their jurisdiction, and the Court , 
, " cannot &old with certainty that the arbitrators acted excluvely gis 
grounds within their jurisdiction, the award is.oull and void. Hurmukhroy — * 
Rafh Chonder v. The Japan Cotton Trading Co. d 2 253 


r 


* — ——, if to be set aside—Court differing in opinion from arbitrator upon 
merits of dispute submitted to him; See Arbitratiod de "m 39 


—— —, null and void—A ward made by arbitrators on grounds some of which 
did, while others did not, justify the exercise of their jurisdictien—Court ~ > 
cannot hold with certainty that arbitfators acted exclusively on grounds 





within their ffirlsdiction ; See Award ite kan T 253 

— ^, when remitted ; See Arbitration s. m is t 39 
Bad not separable from good ; See Award... m se m . 253 
bankruptcy proceeding—Debt barred by limitation ; See Limitation " 167 
— proceeding—Dobt not barred at commencement ; See Limitation ... 167 

Bar of time, when ceases to run—Adjudication—-Bankiuptcy ; Ste Limitation 167 


Bengal Muni.ipal Act, Section 45—Delegation of power to Vice-Chairman 

-— Powers under the Licensed Warehouse and Firebrigade Act; See 

License, refusal of zn “i 2 a - 203 
, Section 85(a)-—Circumstances and sesbedy Bii of 
tea grown outside the local limits of Municipality but brought within 























Mumcipal limits ; See Assessment pe ‘is E m _ 283° 

— ; Section 85(a)—'Circumstances and property’, what cons- 
titutes ; See Assessment .. dé P nee nal 283 

—— — 7, Section 85(2)-—Occupier—Persons jointly in occupation ; 
See Assessment ai € ai as a. 283 

— — , Section 85(a) —'Occupying a polang, —Possesaion by 
several persons j See Assessment m w -- ^ 283 

, Section 8s(a)—Sgveral persons occupying the same hold- ` 
ing, it each jdbisct to assessment—Personal tax ; See Assessment S c 283 

————, Section 87— Defect in affessment list, effect of; “See 
Ass@ssment =a ui dis m e m 283 

Bengal Survey Act, Section 40(1), possessory order under ; See Possession, suit 
for e de e m €. v i " 465 
Bengal Tenancy Act, section 16—Applicable, if, to person claiming rent as pur- 3 
“chaser from pe to whom rent accrued due ; See Landlord and tenant 119 
omen, Section 16, a penal provision ; See Landlord.and tenante one 119 

€ LLL ——, section 20—Raiyat at a fixed rate. if can acquire a right of 
. occupancy ; See Ejectment m Wie. "T m 233 

—— —, section 61-—Deposits, if valid~-Three ‘deposits for alleged , 
three tenancies——Holding one tenancy ; See Deposit s e ` 501 


* ] 
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y PAGE, 
Bengal Tenancy Act, section 62—Landlord, if.can question . the .validity of, de- 
posits—Deposits accepted by Court—Three deposits for-alleged three tene , 
ancies—One tenancy ; See Depot ... oe eee we} got 
——, section 67—Interest On arrears of rent— Tenant holding 
over—Lease expired before the passing of the Bengal l'enancy:Act ; See 


— 





Agricultural lease TE dens one m € os . 369 
————— ~, section 95(a-— Estate '— Landa handed óver d lands =o e 
geformed ; See Possession, suit for w ' " bao 205, 

- — te » section g7—Estate coming undae: Court of Wards under | . 





section 95(a) of the Bengal Tenancy Act—Power of manager to sue ; j Se^ * 


Possession, suit for Te ww 4 ^ ` “~ p e 


tine, section 103 B(3)— Entry- Nomagrienliural land j See 

















"Presumption ae io "m $9 d 504 
—, section esti EEN of entry made in finally pub- = 
lished record of rights—Burden of proof ;êSee Landlord: and tenant s 133 
= , section 148A—-Suit under—Relief, nature of ;- Sew Posses- - 
sion, suit for  ... ats * vn nn oe 46a 
‘, Section 153— Amount of rent annually payable = Ques-. 
tion as to liability to pay entire rent or share of rent ; See Appeal E 579 
— , section 160— Protected interest—Interest of a raiyat ata E 
fixed rate, occupying for a continuous period ` of more than twelve years ; 
See Ejectment .. d kas ; tes 233^ 
sch. III Art. 3—Dispossession m "tenant settled: by .co- i 
sharer landlord ; See Possession, suit for ' ' "T 5c Nae We Lean E 462 








, Sch. IHI Art. 6— Rent decree valued less than Rs. soo— . 
Akan edane, if extends time—Limitation “Act, section 195: See , 


Limitation ~... os tae m e SES 195 
Bond-—Either party, if can show that consideration, though recited in the bond, 
was in reality ‘different ; See Pardanashin lady aa NETS (02383 
— —Either party, if can show non-payment of consideration, RUE "n 
recited ;' See Pardanashin lady Y Wee. os wet Hs m 331 
'—— Validity, if effected— Consideration recited; not paid in full—Bond, how «: 
far effective ; See Pardanashis lady ... ` ? - wae ^ 933 
——, how far effective—C onsideration recited; not paid in full; See Parda- . 
nashin lady — ... ae ET P 333 
Bona fide trespasser and sila fide ipexasests difference between, as KAN 
payment of mesne profits ; See Messe profits 4. - tes 415 


Book, containing history of a district, admissibility of ;. See Possession,, suit fot, , 205 
Burden of proof—Deed, ‘obtaining of, by miscepresentation—Information Tor 
ceived at long time before ; See Pardanashin lady sii Lm . 563 


Burden of proof--Dilueion— Rent, abatement of —Diluvion; extent Pu : 
As soon as the fact of diluvion has been established by a tena? there be a 
no expfess agreement to the contrary, in a case arising before the Bengal | 
Tenancy Act came into force, the tenant is entitled to abatement of rent : 
and thé burden thereupon shifted to the landlord to prove the reduced | 
amgunt of rent justly recoverable by him, which could be done only by " 
proof of the extent of the dilfivion, -Raja Kristo Das Law v. Abdul Karim 35 


: *- IA A 
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Barden of proof—Incorrectness of entry made in finally published .record of 
rights—Bengal Tenancy Act, Section 103B ; See Lardlord and tenant ... 133 
— of proof—Initial onus, in whom lies, wheh not necessary ; See Landlord 
and tenant x e. S " m a 133 
— Of proof—Insolvent waiving omission of wii of notice ; ‘See Notice- 349 
" — s Of proof— Particular land included in Permanent Settlement ; See Pos- VM 
à . kalon; suit for i: eee ii m Gi e 141 
a © — of froof— Party propounding a Will ; Ses Will ae * o. 384 
a e of proof-— Recital as to payment of consideration money — Execution . 
* admitted by or proved against, mortgagor : : See Pardanashin lady Tio 333 
? waman 0f proof—Recital as to payment of consideration money — Mortgage 
security contested be stranger to bond—Denial of execution ; See Parda- - 
nashinlady — ... kai PANA a ^ 333 
of proof—Separate estate+Family joint—Nucleus of joint property ; 
See Pardanashin lady ` EN. ove was wees 563 
— OF proofe-Trustee, when became faithless to the trust imposed upon 
` bim; See Adverse possession E m ash 432 
eman Of proof, if shifted by production of thak and survey ape baie 
land Included in Permanent Settlement ; See Possession, suit for 141 
mene of proof, question of, when immaterial ; See Pardanashin lady ^ 333 
— of proof, question as to, when immaterial ; See Pardanashin lady 27 529 
— QÉ proof, question of, when arisés ; See Pardanashin lady em T 335 
Burial ground, land for use as—Easement ; See Prescription ES m 319 
— ^ ground land, how acquired ; See Prescription 319 
Calcutta Suburban Police Act, Section 13—Stall in public road in | which ed 
water is sold ; See Place of public resort — : Wu ite s 198 
Cause, determination of ; See Collision — ... ies 178 
—9] determination i in a, te be provided upon what; See Pardanashin lady 529 
Central Proviaces Tenancy Act, Section 42— Decree for sale—Form of decree 
altered by consent at the instance of mortgagor ; See Estoppel - 1 
Certiticated guardian, consent of, if necessary, for his appointment as guardian 
ad litem ; See Title, declaration of ... wi 302 
guardian, if to signify his consent before ERR See guar- 
dian "m NELA we “w 293 
guardian, not signifying J his Consent before appointment as guar- 
diin ad litem, appealing against decree passed against minor, effect of ; 
See Guardian ECC Do. 9e em 293 
Charges adding of—Criminal Procedure Code, Sections 226, 227—Indian Penal 
Code, Sections 497, 498, complaint of husband under ; See Prosecution ... "si 
Chauktdari chekran fand—Zand resumed Putni lease—No contract as to 
rent payable for the chakran land—Zemindar, if entitled to rent. i " 
* Whare the contract between the parties, that isthe putni lease, does not - 
contain any stipulation as to the rent payable for the chakran lands 1o the 
e zemindar, the latter is entitled to some rent in addition to the amount 
. payable to the chaukidari fund. As to the amount of such additional rent, 
different views have been taken In different cases, In the present case, p 
thdre are ho materials on the record, the putnidar was given something on 
e 
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Chowkillarl Chakran Land—(Conéd.). 
account of collection charges. Maharajadhiraj Sir Bejoy Chand Mohatap 


Babadur v. Krishaa Chandra Mukherjee = m 5 
Civil Procedure Code of 1882, section 211—* Decree > meaning of ; See Mesme 
profits m ' ae ise T e» eed 

e 





nec@ssary for his appointment as guardian ad litem; See Title declara- 











gion of? me T €T. 07 oe ae 
— ——, Section 2(2)—Decres given in accordahce with terms e 

come to between pgrties; See Lis pendens ow ' on ase 

—y Section 4 Party Person nota proper party, but treat- 

edassuch; See Appeal - w se ea w 








» Section 48—Mortgage decree directing sale of*other 


propetties in case the mortgaged property be insufficient to pay off the debt ' 


—Time, when runs ; See Limitation ii w "T os 





—, Section 48—Time, when runs—Mortgagee not “paid in 
full—-Personal decree—Insolvency of judgment-debtor—A pplication by 
mortgagee creditor to be entered in the list of scheduled creditors ; See. 
Limitation .. ase n m ERE m 

— — M — ony Section 8o-—Suit governed by special law’ of limitation 
— Party if entitled to deduct 2 months for service of notice; See Posses- 
sion, suit for... Pss tee ux - or 

,Sec. 102—Second appeal—Order in execution of 

decree passed by Small Cause Court, transferred to ordinary Court; See 

Appeal tiv ian m dis jah m 

———, Sec. 110— Decree, variation of, as to costs—Appeal 
dismissed on merits ; See Judgment of affit mance m - 

,Q. 2 R. 2—Causes of action different ; See Posses- 

sion, suit for ... me ae ate =e is 

=, O. 30—Suit, form of—Firm dissolved before suit— 

Cause of action; See Partnership... tis es is 

——, O, 3o—Suit in the name of the’ firm—Proceediogs, 




















how long continues ; See Partnership w ia on 
fasta —-,O. 32 R. 3 (1)— Guardian of minar defendant ; 

Guardian E w ® ve ES e 
m — ———, Oe 32 Re 4 Sub-R. (3f—Proposed guardian not * 

signifying consent, effect of; See Guardian "^ m we 








power; See Guardian w - os - - 
, O. 32 R. 4 sub: R (3), mandatory ;See Guardian Ac 
, O. 40 R. 1 (a)—Finding as to allegations necessaty ; 








See Receiver 7 "T oe E" "- oo 


Colli slon— Piaget — Determination in a camse—Defendant's. opportunity to 


meet plaintiffs case—Appellate Court Conflict of testimony. 
The determination in a cause should be founded upon a case either to be 
found in the pleadings or involved in or consistent with the case. thereby 
. * 


made. 
7 


~~ (1882), Section 443—Consent of certificated guardian, if e 


»O. 32 R. 4 Sub-R. (3) Restriction upon Court’s è 


167 


205 


477. 
299 
465 
405 


405 


See 


293 
293 


293 
293 


123 
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Collislon —(Conid.), , po 
The fact that the plaintiff cannot be permitted to follow*a line of attack 
which the defendant had no opportunity to mébt, is of. special importance 
in collision cases, where the accident happens very often,in an entirely 
unexpected manner and in an extremely short space of time, “thus render- 
ing an accurate observation of the elements of the incident difficult in the ." 
e “highest degree, In this class of cases, it has consequently been consi- e , 
. dered specially necessary that the plaintiff, in framing his statement “bf å 
">. claim, should set out the circumstances of the collision, so far as they-are 
s known to him, with clearness and accuracy to enable his adversary to 
————ÓÀ now the case he has to meet; he should also. stato in specific terms the 
particular acts of négligence which, according to him, caused the 
e collision. * à 
In order to reverse the decision of the Court below upon a point where 
there isa clegr conflict of testimony, the Court of appeal should, not 
merely entertain doubts whether the decision below is right but be con- 
vinced that it is wrong. , W. J. Rees e, Jobn Young | ies iis 178 
Collistoa cases—~Plaint ; ; See Collision m s - m 178 
Compessatlon to owners for acquisition of land—Present purpose—Other 
beneficial purpose ; See Land acquisition - m we 188 
———— —— to owners for acquisition of land—Principle ; Ses Land 
acquisition m iss we "= us 188 
Compromise, decree on. effect of ; See Lis pendens w úi 06 
aan — ee , when effective ; See Pardanashia lady a a 529 
Concurrent lessee, right of ; See intermediate tenure "n i 79 
Coustractive possession —Wrong-doer-—Position of land; See Possession, 
sult for "e NG ne a on Um 465 
— ——2- possession of land—Intervention of public authoritles for pre- 
servation of. peace ; See Title, declaration m ss A 302 
Continuity, presumption of—Applicability ; See Possession, suit for iis 205 
Contract—Tenancy created under decree on consent ; See Ejectment s 157 
— — Act, Sec, 257— True accounts and full Information, when to be 
given; See Partnership ds s EA "S _ 405 
Co-owner erecting substantial building on jeint property, if constitutes ouster ; 
See Adverse possession S209 os 2r " 434. 
Corroboration —Statement made to investigating Police officer by relative 
of grosecutor ; See ‘Evidence, admissibility of iw ud TM 54 
Co-tenant, ouster by, what constitutes ; See Adverse possession ion, on 432 
— — in good faith making valuable improvement upon common property 
at his own expense ; See. Adverse possession , s T oe 433 
—— s right to occupy common property ; Ser Adverse possession : tre 432 
Conf, duty of—Deed executed by gardanashin lady ; See Pardanashin 
lady ies nu = li d $e 5291563 
* ——— if can delegate power of enquiry to receiver ; Sao Receiver m 128 
* Courts decision, to rest on what ; See Decision of Court, to rest on what ane 256 
— — decision, to rest on what; See Title declaration of sis P 302 
succum decisiun, to rest on what ; See Pardanasbin lady ^" mg 333 
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Court's decision, to rest upon what; See Evidence, admissibility of ] m 
——— duty, when called upon to deal with deed exeauted by pardanishln 
lady ; See Pardanashin- lady t€ 5 € "d e 
—— duty, when the order for discovery is alleged to be disobeyed ; See 
Discovery Em ae or a m Dr d 
power to remit award ; See Arbitration "T ~ m 
Cougt-fee, Assessment of, valnation for—Valuation for purposes of. jurisdiction ; 
See Jurisdiction ase m we s mI 


Court-Feos Act, Sec. 7 (X) (c)—Suits Valuation Act, Sec. 8—Suit for specific 
performance of contract of leases ; See Jurisdiction "nc on 





on e 
Criminal Procedure Code, Sec. 147—Fixing arbitrarily time for, crosg- 
oxamination——Bonafides B claim, finding as to, necessary ; See Unlaw- 
ful obstruction ai "e. m 
———— —, Sec. Bese order based on no addj j Seo 
Jurisdiction — ... m m 





for decision ; See Jurisdiction T m one 
—— , Secs. 226, 227— Indian Pena! Code, Secs. 497, 
498, complaint of husband under —Adding of charge ; See Prosecution ... 
————, Sec. 494— Order. according consent to withdrawal 
from prosecution, nature of; Ses Prosecution ... m m 
y Sec. 531—Offence committed outside the terris 
torial jurisdiction of trying Court—Objection taken nt an early stage— 














Prejudice ; See Jurisdiction we ~ see d: ARE 
Cutilvating | rights, question as to--Rights to be sold; "See Estoppel ie. 
Custom, requisites of ; See Prescription — .. m "i 

and prescription, difference between ; See Prescription - ont 





e KN right, to be specifically pleaded ; Sre Prescription ET "m 
Dattaka Chandrika, authority of—Propositions not based apon authentic text ; 
See Partition m e" w we w 
Debt, if barred by limitatlon—Debt not barred at commencement o of bankruptcy 
proceeding ; See Limitation m ^. "m 
—— barred by limitation, if provable in baskuptcy igne. See Limita- 
tion RA ae ate " ET aie 


Declsion —Substance and real meaning aparts to be looked at ; See Family 


sertiament is Ves E t w sr 





, earlier, operating as res judicata—Suits p damages Suits tried 
together upon same evidence-—Issue common to both—Separate judgment 


See Res judicata T oe " T one 

— men of Court, to rest on what ; See. Pardanashin lady in * e 
of Gpurt, to rest on what; See Title, declaration of ... me 

of Curt to rest upon what ; Sve Evidence, admissibility of toe 





of Court, to rest on what. 


The decision of the. Court should rest not upon m but upon legal 
grounds established by legal téstimony.. Bepin Kilatina. Roy v. Jogeshwar 
Roy on w "PCT m " 


— — Sec. 145 (4)—Trial Magistrate, duty ot Reason ae 


135 
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Decree—Atiachment, tf ealid— Aliachment of deoree befora if is drawn wp. Tet 
When a person has the judgment of the Court that he shall have a decree, 
he then obtains his decree. The decree, when drawn up afterwards, 
relates back to thattime. Ram Kanal Pal v. Pana Chandra (alias) ,~~ ^ 
, Jogeswar Poddar oe us m T o 775 494 
— effegt of— Decree against defendant mladescribed as minor under the 


guardianship—Subsequent suit, inalritainability of j “See Title, declaration * 
of * w " m " - on 302 


i 


. e 


s execulion of—Decres absolute, incapable of executtan—Decree, 
ME amendment of~~ Time when runs—Limitation Act’ (ZX of 1908), Sch. I. 
Art. 184.0 2 


Where the original decree is incapable of execution, time runs from the 
date when a proper decree capable of execution has been drawn up. 


, A preliminary da i on a mortgage suit was passed on the 19th June, 1910. 
On the roth July, 1913, the decree was made absolute. The decree not 

, having contained the names of the decree-holders ‘atid judgment-debtors 
except one, was amended on the 26th August, 1916 © 


t Held, that time ran from the date of amendment and an application for exe- 
cution of decree made on the oth July, 1919, was in time. Sagatan Sant 








r T. Dinabandhu Giri m is i E Í o 897 
—À interpretation of—Reference, if can be made to judgment, and plead- 
ings; See Mesne profits we wae m "m" 415 
= , reversal of ~ Evidence improperly excluded by trial Court—Civil Pro» 
a dure Code, O. 41 Rr at ) (a) 28, 29; See Evidence, admissibility of _ 160 
——, Small Cause Court, transferred to ordinary Court for execution—Order ' 
passed in execution ; See Appeal at in sie ub 477. 
, When a person obtains ; See Decree E - i 494 
— — affirmed by appellate Court, effect of ; See Mesne profits ow 7 £408 
r— on compromise, effect of ; See Lispendens i FA - 7 gh 
—— for rent against some person ‘interested in tenancy, when binds all pera ' ^ - o 
sons interested : See Title, declaration of ki sis ai 303 
— ^ reversed by appellate Court, effect *t ; ; See Mesne profits Kana 415 
Deed, execution of, by pardanashin lady —Court called upon to deal with 
such deed, duty of; See’ Pardanashin “lady... ^ m aie 333 
wer, execution of, by pardanashin lady—Fair transaction ; See Pardanashin |, 
lady we sen - ika a e ue (519,568 
— if invalid*-Absence of advice ; See Pardanashin lady "M os , 529 
—, if invalidated —Misrepresentation— Confidence ; See Pardanashin lady .., 529,563 
Duam when invalidai Equity ;, Sea, Pardanasbin? lady , Qm m 529.563 
—— executed by pardanaskin lady j j See Pardanashin lady | m " l : ee 529,563 
—— of doubtful import; bow construed ; See Limitation . des m 129 
e —— of family settlement—Quantum of consideration j i Pardanashin 
lady E un T oan ct mer PEST aaa ac e ^7 529 


Detective form--Assessment list not showing the income upon which the tax ^ —— 
^o^ was assessed-—Asiessment, if “invalidated ; See Assessment m ' ds 283 


xh 
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Delay, short of the period prescribed by the Limitation Act when a bar to a sult 
for specific performance of a contract to grant a putni lease ; See Specific 
performance .. € ve m tae 

Delegation of power by Chairman—Hengal Municipal Aet, Sec. des TA 
Warehouse and Fitebrigade Act, Sec. 15 ; See License, refusal of kah 


Deposit— Sew gal Tenancy Act (VIII ef 1885) sections 61, 62— One, tenancy 
-o Deposits for three tenancies—Deposits accepted by Couri— Landlord, 
if can question galidity of deposits. 

If a tenant holds in fact one tenancy under his landlord but makes three 
deposits in Court on the allegation that he holds three distinct tenancies, 
the deposits are not valid within the meaning of section 61 of the 
Bengal Tenancy Act The landlord can questlon their validity, 
although they were accepted by the Court under section 62. Satis 
Chandra Das v, Umes Narain Chaudhuri w m w 


Discovery—Fresidency Towns Insolvency Act (III of 1909), Sec 39—Order, 
- wilful disobedience of, effect of— Person ordered, duty of. 


An order for discovery made under section 36 of the Presidency Towns 
Insolvency Act may, if disobeyed involve the person concerned in 
grave consequences. Wilful disobedience of such an order may 
be followed by an order of commitment for contempt of Court. 
In view of such possibilities, the Court should act with great caution 
and afford all possible facilities to the person concerned to satisfy 
the Court that at the time of the order the books were not In eris- 
tence or were not under his control. Sakhlal Karmani v. The official 


Assignee of Calcutta ... ie he ee “i ae 
Determination in a cause to be founded upon what; See Pasdanashin lady .. 
Diluvioa, extent of—Landlord ; See Burden of proof .. B - 
Discretioa, decision resting on—Varying views of loger Courts—Privy Coun- 

cil ; See Partition m w soe TH yas 
Disobedience, wilful, of order for discovery, effect of—Presidency Towns 

Insolvency Act, Sec. 46 ; See Discovery T vis T 

. 
Dissolution of partnership—No fixed term agreed pon for the duration of 
partnership ; See Partnership ive T we ies 


Diverce-—/ddat, period ef— Talak-i-bain*- Talal-ahsan— Talak-hasan. 

A divorce in the case of talak-l-bain or irrevocable talak takes effect 
from the date of the writing and not from the date of its receipt by the 
wife, unless there are words in the instrument which showa différent 

` intention. 


c" 
. The option, to revoke in the case of talak-ahsan continues til] the expiration 
of the périod of iddat, and in the case of talak-hasan, till the third pro- 


nouncement. Mohan Molla v. Bara Bibi - "y AT 
Document— Execution, proof of—Executlon admitted—Attesting witness, lf to 
be called—Evidence Act, Secs. 68, 70 ; See Attesting witness we 
——— , if proves Itself ; See WIN we 05 us M a 


501 


405 


1 





© — Transfer of ona part of tenement—Condition of land transferred, 


$ 


how determined —Accommodation— Sever anca— Basement of nécessily — 
Presumpiton. 


Where the owner of two tenements or of one ‘tenement divided into two 

i parts, trangfers one part he puts an end by contract to the relation which 

he had himself created between the land sold and the land retained. He 

discharges the land so sold from any burden imposed upon it during his 

joint occupation ; the condition of such land is thenceforth determined by 

the contract of alienation and not by the previous user of the former 
common owner during his common ownership. ' 


Where a man disposes of part of his land and that part affords as accom- 
modation to the part retained, that accommodation will, upon severance, 
ripen into an easement, if it be such as to be absolutely necessary for the 
enjoyment of the part retained and the accommodation be such that it is 
capable of constituing the subject matter of an easement. 


Where an owner grants part of hig land and retains other part himself, 
although the grantee may be ina more favourable position than the 
grantor so far as the grantee may claim all easements necessary for rea- 
sonable enjoyment of the part so granted, the grantor may claim that all 
* easements of necessity ? without which no enjoyment at all would be 
possible should be raised by implication i in favour of the part retained. 


Tustee Mondal v Kenaram Mondal ki; in A 


mon. constituting nulsance, if can bascreated ; See Prescription "m 


= by prescription—Dead bodfts placed in graves on the land of another 
asd "permitted to remain there for the pwscriptive term ; See Prescription 





' 


a of necessity —Presuniption—Part of tenement retained by grantor 
after disposing ; See Easement aie ats s is 


Electment—Reiyat holding at fined rate, if can acquire right of occupancy— 
* Protected interest '—Benpal Tenancy Act (VIII of 1885), Sections 20, 21, 
e160 (d), 167-2 divicuk history of an Act, when can be resorted to. 


Per curitim : The, Interest of a raiyat at a fixed rate, who has occupieg his 
holding for a continuous period of more than twelve years, is a protected 
interest within the meaning of section 160 of the Bengal Tenancy Act and 
cannot be annulled by a notice under section 167. . 


^ 
A raiyat at a fixed rate may become a settled raiyat of the village under 


. e 
e 
* "no 
* * s t , 1 | A 
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Document, if vitiated—Alteration after execution and registration, made, -in i 
good faith, to-carry out the original intention of the parties ; See Parda- 
nashin lady ne one S t D Gi 333 
Earlier decision operating as res judicata—Suits for damages—Suits tried tos 
ether upon same evidenca—lIssue common. in both—Separate judg- 
e ments ; See Res judicata r om e *. at 
Basement- Beneficial enjoyment of land-—Right ‘to bury in a given tract of e- 
. . end; See Prescription... sues one PT 319 
Right to bury in a given tract of f land ; See Prescription ose ` 4319 


Vor. XXXIV.) . 4 dNDEX OF'CASHS, o 031 ** 
„i " ‘ 
Fjectment*-(Coniz:). ! Xu XT ES ge OSL ghe ` 


section 20 of the Bengal Tenancy Act and thus acquire | a right of occu- 


pancy within the meaning of sectio 21, ` 


à 


“The status of a raiyat. at a fixed rate can be. combined “pith that of an 
+, occupancy raiyat. 
Per Rithardson S: The higher states would. donousde 80, ich of tho 
lower as rgight.be inconsistent with it and either status RENE be used as a, 
shReld so far as it extended. i 


Whero an Act speaks with an uncertain . or ES voice, resort may be 
had to.the previous history: of the subject for light and guidance in con- 
struing its provisions. Sarbéswar- Patra “senarai Sir, Beloy Chand 
Mohatap "IM" sas gag ES 

‘Revenue’ Sale Law (Act XI " 1859), Section 37—' Settlement '— 

Contract with Govern ment—Bajeapti taiug. © 





The word * settlement ’ in section 37 of the Revenue Sale Law refers Bot to 


the Permanent Settlement ot 1793 but to the contract with Government, 


In the case of a Bajéapti taluq, the contract with’ Government is made 
when revenue is assessed thereon and is transformed into revenue paying 
estate li3ble to be sold for its arrears. ^Mokbul All Sadagar v. Basarat 
All S. Las es har si nm Eo — 
— Tenancy created under decree on consent—Frovision for sject- 
ment, legality of, test of——Relief against forfelinre—Hxecuting Court. 
The legality of a'provision for ejectment is to be tested in the light of the 
rules formulated in the Bengal Tenancy Act, eved though the provision 
originally appearing in the potition of compromise has been Incorporated 
in the decree. The Court will not, In such circumstances, assist the 
decree-holder to achieve his illegal purpose-in defiance ‘of express statu 
tory prohibition 





When a tenancy is created by virtue of ‘a decree’ on'compromise, for a 


period “of nine years'to be held at ‘a certain annual rent, the tenant is ` 
“+ fiable to be ejected only in accordance with the provisions of the Bengal ' 


Tenancy Act and not in'accordance ‘with the provisions of any contract 
' "between the parties to the contrary |» 


The circumstance that a consent decree ‘has bean bassed on the basis of a 
compromise, does nòt oust the jurisdiction of the Court to grant ‘relief 
agaicst forfeiture, and the Court must determine whether, on equitable’ 
, grounds, relief could have beén granted against forfeiture, if it had been 
` called upon to enforce the agreement itself. 


e 


. It is competent to the. Court to.grant relief against forfeiture in execution, 


Gopal Krishna Nath o. Harl Nath Kapurth - ‘eet am 
——, provigion for, legality of— Tenaücy created ander decree on consent i 
See Ejectfhent | M ve T 2" i 
Ekrarnama —Éstate not strictly life estate ; Sag, ‘Limitation aom ` m 


Endowment, if invalid—Existence of mortgage ‘at the’ time af creation of endow- . 


a 


menb;*See Wakf -> "T m on Uds 
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A Eafrauchisemeat of Karnam lande— Enures for whose benefit ; See Land-law of *:- 
Madras em ve. x 16 
Entry in the record of rights-—Non- agricultura] Jand—Bengal Tenancy det. i 
Section 103B (3) 5 ; See Presumption = - sie we 504 
Erroneous omission to object to reception of evidence ; 3 See Evidence, "ad- 
missibility of . RT kah kên m ae 107 
. TERN QM for sale—Form of decree altered by consenta. 
M tha instgnce of feortgagor—Morigagor estopped from relying on altered 
feo form to defeat the purpose for which alteration was made—Sir lands in." 
» *. Canfal Provinces—Central Provinces Act X of 1883) section 42. 


. The central Provinces Tenancy Act, section 42, provides that “ Every per- - 
Ia whose proprietary tights in lands comprising ser land . . . . are 
sold in exgcution of any decree which does not expressly direct the sale of 
his rights in the sir land, shall become an occupancy tenant of that sir 
land ”, e 
A decree for sale in terms specified that cultivating rights in sír were in- 
cluded. This was modified at the instance of the judgment-debtor (mort- 
gagor) and tho words '* all actual and reputed rights in the sir land ” : 
substituted, it being agreed between the parties that the question whether 
such rights included the cultivating rigbt should be left over. 
"Thereafter the mortgagors contended that the modified decree did not com- 
ply with the literal wording of section 42 above cited, whether or not tha _ 
mortgagee was entitled on the merits to sell the cultivating right : 


Held, that it was not open to the mortgagors to assert that by the result of 
the alteration the rights of the mortgages under the original decree were 
taken away. 

Their Lordships observed that it was unfortunate that the lower Court 
should have left over the question whether the rights to be sold included 
the cultivating rights, and that such question should have been decided at 





the time. Gulab Singh v. Diwan Bahadur Ballabhdae i "m 1 
Evidence—State of health of the settlor on the date of the deed of Wakf is not 
available ; See Wakf Pn aes V E 444 
» ad missibility in—Certificate given aby Kabiraj--Kabiraj not examin- 
ed ; See Wake T ec ais n wo 444 
, sdmissibility in—Commissiqner’s report-—Commissioner not examin- f 
ed ; | Ses Wakf - - - 444 


, admissibility in—Quinqueanla! pa papers prepared by revenue authori- 
ties oder the provisions of Regulation 48 of 1793 ; See Possession, suit 








for e ve tse wan p" - 141 
, admhwibility in—Unregistered deed of gift of immovable property 
valuing more than Rs. 100, executed in 1882 ; See Adverse possession «e 432 


Evidtace, admissibility of—oidence Act (I of 1872), section 98—Evidence as 
to meaning of a term—Term ordinarily unambiguons—Extrinsic gri- 
. dence of usage, if admissible—Improper rejection of evidence by trial 
e — Couri—Apfellate Court, duty of —Civil Procedure Code (Act V of 1908), 
x O. 41, Rule 27(r) (a) a6, a9. " 
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Evldénce—( Contd.), 


Various words in written, documents which prima facie — no ame ~ 


biguity, may be-interpreted by,extrinsic evidence ‘of usage ; aud their 
s; peculiar meaning, when found in connection with the subject matter of 

the transaction, has been fixed, by parol testimony of the sense in which | 

thef were usually received, . 


Evidedtce is admissible to show-that the term (3) (Sam) did not signify the 
Bengali"yeac which commences on the first day of Baisakh and ends en 
thelast date of Chaitra but a different period specially applicable to 
jalkar tenancies as stated in the written statement, 


The circumstance that evidegce has been Improperly ‘excluded by the trial 
Court, does not justify a reversal of the decree made by that Court. The 
' Code of Civil Procedure provides in order 4t, rules 27(1) (a), 38, 26 the 
» method to be followed in a case of this’ description. It is open to the 
Judge of the appellate’ Court either to tåke the evidence himself or to 
- direct the primary Court to take the evidence and to send it to%the ap- 


pellate Court for consideration. Raja Jyot Kumar Mukherjee v. Jadu ` — 


Nath Bose ...” — oss æ 


——À admissibility of —Insolvent, TOU of —Omissiou to object 4o. 
yeception of evidence, effect of —Evidence Act va of 1872), section 154— 


“Party called as witness by opposite party—Cross-axamination— Hostile 
witness—~Conrt’s decision to rest on what. 


- The admissions of an insolvent, if made after the act of insolvency, may be 


admissible against himself, but they cannot furnish evidence against - 


another insolvent or as against the offizial assignee. 


The erroneous omission to object to the reception of evidence, does not 
*. make it legally admissible in evidence. 


A party when called by his opponent, cannot, as of right, be treated as hos 
tile, the matter being solely in the descretion of the Court. 


" A witness who is unfavourable is not necessarily hostile, fora hostile witness 
* is one who from the manner in which he gives his evidence, shows that he 
is not desirous of telling the truth to the Court. 


The Court's decision must rest, not upon syspicion, but upon n legal grounds 
*. established by legal testimony. — Luchirams Motilal v. Radha- Charan 
` Poddar i m n we a 


D 





A and certain other persons committed dacoity ata certain place. A gave i 
“+ evidence in 2 proceeding under section 110 read with section 118 of the 
" Code of Criminal Procedure to the effect that he had made over the : stolen | 
things of dacoity to the accused : 


Held, that the evidence was ‘admissible. . E $ 
_ The evidence of Police officers with regard, to statements made to them by 
certain persons is inadmissible. A is ' 


@-.* 


“107 


, admissibility of —State ments made to Policë Officers ~Corroborating. ; 


Jr Statement made to the investigating Police officer by a relative af a person -~ : 


s : s 
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Evidence—(Contd.). i * 
-. Whose property was stolen, can be used to contradicter corroborate as 
the case may be, the statement made by himein the Court of the. trying 
Magistrate. Ashutosh Das v. King-Emperor- .. vis d 53 
, reception of, erroneous omission to object to; See Evidence, ad- | bs 
i missibility of .. A m ts tee ui 107 
. $. improperly excluded by trial Court—Civil Procedure Code, O.. S * 
G "Rr. 2761) (a), 18, 29 ; See Evidence, admissibility of ee - 0e. 160 
in a proceeding under sections r10 and 118 of the Code of Criminal 
Prêcedure —Making over stolen things of dacoity ; See ER ad- 
missibility of ... se we T ^ m 53 
ce of Police officers-g-Statements made by persons; See PM ad. 
missibility of Sis w de ours ET T 53 
— — to be given that possession is unlawful ; See Adverse possessien . s 432 
adduced—Improbability, nature of ; See Will o; "T Vie 373 
Evidence Act, sections 68, 70——Document— Proof of execution—Executlon ad- ve 
mitted ; See Attesting witness zT a ws die 498 
, section 73—Comparison of two documents ; See Will ‘nn 373 
LÁ A, section 73, scope of ; See Will " m "m 373 
- section 83—Presumption of accuracy—Rennell's map referred to i 
as evidence ; See Possession, suit for... e m ais 205 
——, section o8 — Evidence as to meaning of a term in document— 
Extrinsic evidence of usage—Term ordinarily unambiguous ; See Evidence, 
admissibility of oe bes s E s 169 
, section 111—Person deriving benefit under deed— Confidential 
or fiduclary relation ; Ses Pardanashin lady 529, 563 
, section 154— Party called as witness by opposite patty Gros: 
examination pr See Evidence, admissibility of sae tee Er 107 
Evidenclary value of that map—Thak proceedings and decision of dispute took 
place in presence of predecessors of parties to suit ; See Possession, suit 
for m S NE: 2T T" s ts 465 
Execution of deed by pardanashin a ee trarsaction ; Ses Pardanashin - 
lady m T ici n ^ 2 529, 563 
of deed by pardanashin lady ; See Pardanashin lady — ... "529, 563 
of document, proof of, admitted-wA testing witness, if to be- called— ‘ 
Evidence Act, sections 68, 70 ; Sag Attesting witness w i 498 
purchaser, If can contest the reality or validity of the mortgage when 
attacked by the mortgagee ; See Pardanashin lady Ma EE 333 
— — and attestation proved— Objection that witnesses might have been 
of better class ; See Will ... m is un $e 373 .^ 
| Executors, sevesal, powers of, it can “be exercised by any one of them; e Qd 
, General grant si i a EA iss 45277 
Fact, question of—Lem if laid out could be disposed of to the best advantage $ cg 
to the owner ; See Land acquisition s., e on $e 188 
Family arrangement, when operative ; See Pardanashin lady w on "539 > 
$ Qt arrangement made in settlement of a disputed or doubtful claim; See ` 
i Family settlement w aE E ent Ww "v 333 
e 
» @ . 
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Family aeitiement—Hindu wêlon_ in possession, executing a. deed, of relin- 


quishment—Posthumous son, if bound — Transaction Administration of 
_ justice. 


A by his first wife left a “daughter C, and by his sedani wife B, a Pae 

zu D. At the time of his death, B, C and D were living, B being pregnant. 
Diffe&uce arose after the'death of A between B and C as to the? title te 

<7 prpperties which stood in the name of C, but which it was alleged. by B, ^ 
really formed part of the estate left by her husband and was beldbyC “e 
only as osterisible owner. Ultimately, sixteen days before the birth of E, ' 
the posthumous son and (he plaintiff in the case, a deed of relin- - 
quishment was executed between B and C. E represented by D as pext 

us friend, brought a suit for declaration of his title to all the properties "teft 
by his father, A, and for'recovery of possession with mesne profits :. 


Held, that E was not bound by the deed of relinquishment. . 


I: the absence of proof of mistake, inequality of position, undue influence, 
^ doercion, fraud or like ground, a partition or family arrangement made in’ 
"settlement of a disputed or doubtful claim isa valid and binding arrange- 
““ ment which the parties thereto cannot deny, ignore or resile from’ j and 
this principle is applicable where some of the members of the family are 
* minors, or where the settlement has been effected by a qualified owner 


whose acts i in this respect will bind the reversioner. 


: The rights of the posthumous son in the case of a disposition of the; estate | 
by his mother before his birth should be determined on ‘the analogy of bis” 
] rights i in the event of a partition before. bis birth. 


The posthumous son is not bound “by an alienation by his mother, of hia: 
` paternal estate before his birth. 


An unborn child, though treated as born, adieu it is for its benefit to be, so 
- considered, i is not ordinarily regarded as-born for the benefit of third pers 
sons. . 


The title of the posthumous son muat be deemed to relate back to the time " 
“of death of his father. 


It is of the utmost importance to the right adnifhistration of justice that the. 
substance and the real meaning ‘of the parties “and not the form of.ex- 
pression and the literal sense of the trangaction are to be constantly. kept" 
in view as the basis of the decision.. Kusum Kumari Dasi v. Dasarathi e 
Sinha t. sir an ET "Ml oum 323 


Family settlement, deed of Quantum of consideration ; See Pardanashin lady 539 
Fiduciary relationships in India—Duties ; See Partition « "t 56 
Firm, not recognised as artificial of juristic person ; See Partnership — 9 «9 w- 40$ 
Forfeitare, relief against Decree passed on compromise—-]urisdiction of Court ; e 

See’ Ejectmaht " na m "Acn $ m ot te © 187 


Form, defective—Assessment. list not showing ied income -upon which the fax 
was assessed — Assessment, if invalid ; See Assessment m ro 283 


Fraud—Parts ‘of scheme early conceived and deliberately carried out, net 
, proved ; See Pardanashin lady w m w - 529 
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Fraud, allegation of, proof of ; See’ Pardanashin dady 4 ‘is A | 329 


——— , proof of—Substitution of another kind j See Pardanashin lady ae 


General grant-——Duration—Probate and Administration Act (V of 1881), 

: “Sedions 50, 76,82, 92— Judgment in rem—-Several executors— Power, 

" *if can a executed by some. . 

A General grant made in terms of section 76 of the Probate and Adfhinis- 

- "E e tation Act is operative under section 82 until the probate shall have been 

recalled or revoked on one or other of the grounds enumerated in section 

=a 50 in an appropriate proceedings instituted before E Court competent to 
exercise jurisdiction*in that behalf. 

Where a judgment operates as a judgment fm rem (as the decision of a pro- 

bate Court does ander section 4t of the Indian Evidence Act! itis not 

subject to collateral attack ; while it remains in force, ft is conclusive not 


only on the persons who are parties to the judgment but upon all persons, 


and all Courts 
Where there are several executors, the powers of all may, in the absence of 
any direction to the contrary in the will, be exercised by any of them who 

: has proved the will. Rani Hemangini Debi v. Sarat Sundari Debya  ... 

- General grant made in terms of section 76 of the Probate and Administration 

Act, how long operative ; See General grant aè tee ae 

Gifts during Maro-ul-maut, effect of ; See Wakf sis LIS d 

Guardlan— Minor defendant—Certificated guardian, appointment of, without 

Ais conseni—Certificated guardian, if to signif y his consent— Civil Proce- 

dure Code (Ack V of 1908), O 32, Rr. 3(1), 4(3)— Proposed avaran 
appealing against decree. : 

P Where the proposed guardian of a minor does not signify his consent, the 
Court should not, in contravention of the express direction of suberule (3) 
of rule 4 of order 32 of the Code of Civil Procedure, appoint him as guar- 
dian for the suit. 


When a person has been appointed guardian without bis consent, the infant- 


is not represented and a decree mÊde in a suit so constituted has no bind- 
Hig effect. 9 
The provision as to the consent, of the®person proposed to be appointed 
fruardian of the suit is mandatory and imperative, 
it is obligatory on the Court under order 32 rule 3 (1) of the Code of 
Civil Procedure to appoint a proper person to be guardian of the minor 
defendant for the suit. 
* . 
“ Sub-rule (3) of rule 4 of order 32 of the Code of Civil Procedure controls 
. 
both sub-rule (1) and sub-rule (2) and places ar material restrictiog upon 
* the power which the Court may exercise thereunder. ` 
Sub-rule (3) of rule 4 is applicable as well to cases under the sub-rule (1), as 
2 : under sub-rule (a). Ne person who is competent to act as guardian of an 
infant-either under sub-rule (1) of under sub-rule (2), shall be appotatéd 
- guardian of the sult gvithout his consent, 
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. Gusrdian—(Contd.), — —— — < : 
The appellant was an infant at the date of the institution of the suit. An 
application.was made on behalf of the plaintiff that A who was appointed 4 P 
^ — guardian of his person and property under the Guardians and Wards Act, 
might be appointed his guardian for the ‘suit. Thereupon notices -were 
isgued upon the minor and the proposed guardian. The notices were ree’ 
ported to he duly-served both upon the minor and his proposad guardian. — * 
“ There was no appearance, however, .on behalf .of the ‘proposed guardian. . 
The Court appointed the proposed guardian as guardian of the minor fore | . >. 
~ the suit. At no stage of the suit, did the guardian appear and the.result ` 
"was that the suit was deereed ex parte against the infant described on the . c 
record as represented by the certificated guardian, Afyainst’ this decree, T. 
the guardian on behalf of the infant preferred an appeal; the appeal was 
dismissed. The present appeal was preferred:by the minor; who attained 
majority, after the decree in the appellate Court: . ae 
Held, that under the circumstances the fact that -the proposed guardian 
appealed against the ‘decree, did not-amoünt to consenting to his appoint- 
ment as guardian for the suit. ' Ánnada iil Ghosh v. Upendra Nath f 
' Dey Sircar m o a n Te se "T ds 293 
— Hindu husband, decease of ; ‘See Pardanashin lady s Sen 529 
, certificated, consent of, if necessary, for his appointment as guardian 
ad litem; See Title, declaration of .. was te E 302 
, certificated, if to signify his consent before appointment as guardian 
3 ad litem ; See Guardian’ we æ oe X 293 
i certificated, -not -signifying his consent before appointment as guar .. 
dian ad litem appealing against decree ee against minor, effect of ; 
‘See Guardian ` mo t teu Vues d T wee 293 
proposed, should signify bis consent—Minor ; See Guardian er re 293 
of Hindu widow ; See Pardanashin lady A 5s d 529 
Hand sketches-drawn up by parties on information derived from quinquennial . 
papetsand Hakikat Chauhaddi-papers ; See Possession, suit for ~u 141 
Handwriting, comparison of, proof of ; See Will ^ Wa ug ox is 373 
Handwritings, proof of ; See Will- e ^ vs erc m 373 
Hanafi law—Valid wakf, how created—Delivery of possession, if necessary ; i 
See Waki ; "s dC. ag - ML ME 444 
Hindu Law—Delivery „of possession given -uhder "unregistered deed of gift of 
immovable property valuing more than Rs.100 ;.See Adverse possession 432 
—— widow, guardian of ; See'Pacdanashin lady * PE iis E $39 
History, previous, of Act, when cam be: resorted to—Uncertain or ambjguous-; 
See Ejectment E em ete tee m "233 
Hostile—Party called by his opponent as s witness ; See Evidenc& admissibility e 
of $. ow MT -— LE NK 107 
Unfavourable witness ; See Evidence,.admissibility, of us MET 107 
. Improvement, valuable, co-tenant making in good faith, upon common property 4 
„a4 his own expense ; Saé Adverse possession- “aa on set 432 
Indian Arbitration Act, section 19, applicability of } d See Suit, stay of m? 173 
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lahereat power Applicaton by surviving appellants to add as respondents 


legal representatives of, the deceased co-appellant—-Suit "by a firm against : 


another firm—Death of one ef the members. of the plaintiff firm--Appli- 


cation for substitution after time, rejected ; See Partnership PEE 


Injunction, mandatory—Roots of a secred tree gessi neighboir's' land ; 
See Mandatory injunction? .— ` os oe oe 1 


, Insolvent, admission «of, made after act: of insolvency,’ if evidence agaifst ; 


. another Tosolvent ; See Evidence, admissibility of © "^ den on 


D 


“> ——— ej admission of, made after act of insolvency, if evidence against bhim- 


self ; See Evidence, admissibility of EC ii de 


Sam |. id . 
———™, admission, of, made after act of insolvency, if evidence against 
official assignee ; See Evidence, admissibility of . S a mites 


Inteation to set'apait property for charitable purposes, if constitutes valid . 


wakf ; See Wakf ae! " tee ome E 


Interest—Exocbitant rate ; See Agricultural lease ^ u Po vee! 
on megne profits —Discretion ; See Mesne profits, F si wes 





Intermediatb tenure — Ze wirider's Fight. fe ereale—Concurrent Tease —Lispen- ` 
dens—Sxit for TM performance: of contract—Intermediate con- ` 


veyance. - 
If, after a lease has boen granted, another leare of the: same premises [s 


granted, the term being concurrent with that of the existing lease, the’ 
concurrent lease, provided it is made by deed, operates as 'a grant of the 


-~ reversion upon the existing term. 1f the concurrent term is equal to or ^ 


exceeds the residue of the existing term, the concurrent lessee is entitled 
to the rent for the whole of such residue and afterwards to possession for 


the remainder, if any, of his own torm, if the concurrent term is less than 


‘the existing term, the concurrent lessee is entitled: to the rent during his 
own term, 


N 


A remindar or tenure-holder who has carved out a tenure or under-tenure as g 


the case may be, is campetent to interpose, between himself and his 
tenant, an intermediate holder who may realise ‘the rent payable to him- 


self by his original tenant ; but he cannot prejudice the position of the ' 


first ‘tenant, take away or destroy: the value or effect of the prior interest > . 


9 
transferred or limit its extent or restrain its de 


When a suit for specific performance of contract for transfer of, immbvable 
property is ended by. final decree transferring the-title, that title relates 
back to the date of the agreement ‘dp which the suit is based, and the 
Court will not permit its decree to ‘be rendered nugatory by intermediate 


“conveyances. Such a suit operates as lis pendens. Johar Mull Bhutra 


v. Jatindra NatheBowe se 0 0 lm. - 


Intermediate teaure—Zemindar!s right le create—Tenure between semindar® 
. and pulni——Suit for rents by Mtrashdar against ‘putnidar. 


“A zemindar can create-a tenure between: the reminder and the putni which. 
had already pen created under it. 
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Intermediate tensre—(Conéd.). l 
A mirashdar between a zémindar and a putnidar- can recover rent from the 


putnidar. ‘Nilambar Ghosh v. MI? Mokasanuddie 


m m 





—Zemindar's right to create-—Tenure between putnt and 


durpuini— Suit, for vent by intermediate tenure-holder agam intu 
nidar. 


There fs nothing in the policy ofthe law or custom of the country tb prevent 
the creation of an intermediate tenure between a putnidar and a Surpa 
' dar. It is immaterial what name is given to it. im: $ 


A suit lies at the instance of a tenure-holder intermdiate between a putnidar 
and a durputnidar, being ah assignee of rent, to recoves rent from the 
durputuldar. Madhu Sudan Saha Chandhuri v. Debendra Nath Sarkar ... 


latermediate tenure, If can be created between putni ; and durputni ; -Ser Inter- 
mediate tenure‘... 


one D [Ir DII 


.——_e—— tenure, if can be created between zeinari and putni; Sed Inter- 
mediate tenure 


D a m æ 7 Dd 


— — tenure-holder, if can sue for “reat durputnidar—Tenure between 
putnidar and durputnidar ; - Sse Intermediate tenure 


later pretation of decree— Reference, if can be made to judgment and Beads 
ings ; Ses Mesne profits ... vis - m ave 
Joint family, manager of, when liable to account ; See Partition ... 


—— family property—Lands comprising emoluments ôf a Karam i in Madras; — 


See Land law of Madras E 


Judgment, statement in, as to adm: mur iru yet Procédure ; 
Ses Title, declaration of . a 


^ ses ase 


rae m karad 





declaration of m 


EI ane ace n 





ration of 
Judgment in rem, effect of; See General grant... - m 
, if subject to collateral attack ; See General grant P 


Judgment -oi afífirmance—Cis?/ Procedure cone (Aet V 1908), ‘See. 1to— 
Variation of decree as to costs. 





"» T 
A party is not entitled to appeal to his Majesty in Coünci! where the High 
Court varied the decision of the lower’ r Court "as to costs but dismissed the 
appeal on the merits in all material respects, - as the‘ judgment is one of 
affirmance, the value. of. the subject matter of the shit fulfilling the require- 
ment of section 110 of the Code of Civil Procedure, Chaitanya Charan Set 
v Mohamed Vusul sai + one 


Judictal order—Order according: consent to withdrawal from prosecution 
Criminal Proceedure Code, Sec, 494 ; See Prosecution 


ene TM 


on uL 


Jurisdiction — uri fees —Court- Fees Act (VII of: 1870), section 7 (x) (e— - 


Suits Valuation Act-( VIE of 1887), section 9; 


A suit for specific performance of & .contract of lease, should ‘be valued first 
fer peyment'of. court-fees in accordance with the rule embodied in section 
| 


, Statement in, as to pert how to be refuted 1 See Title, 


, statement.in, as to admisslon-- Appellate Court; See do ' decla- : 


77 


299 


51 


* 
. * * 


Jurledictlon— (Conid. 


7, sub-section (X) clause, 'c) of the Court-Fees Act. Then the value so: 
determined should be adopted for purposes of jurisdiction. 


The valuation for assessment of Court-fees controls the valuation for pur- 
: poses of jurisdiction. Sallendra Nath Mitra v. Ram Charan Pal - u » 
y Jurisdiction Criminal Procedure Code (Act V of 1898), Sec. 145 Final order 
. based qn no evidence, if valid. : f J E 


` . Where a final order under section 145 of the Code of. Criminal Procedure 

‘ ‘vas made by the trial Magistrate on the basis of a local enquiry of which 

* — "there was no note or memorandum, and on the basis further of a judgment 
M a case under section. 448 of the Indian Penal Cade instituted on the 

complaint pf a third person against some members of the second party: 


Held, that the final order being based on no evidence, was bad and was set 
aside. Gagan Howladar v. Karim&ddi Chawkidar — - su ons 


——— — —Criminal Frocedure Code (Act V of 1898), section 145 (4)— 
Suficient reason for decision 


The trial Magistrate “in his final order in a proceeding under section 145 of 
the Code of Criminal Procedure, should set out reasons for his decision 
sufficient to enable the High Court to determine whether he has or has 
not complied with sub-section (4) of section 145. Without such state» 
ment it is impossible for the High Court to determine whether the Magis- 
trate in making his final order has acted within or without his jurisdiction, 
Bhaban Chandra Hazra v. Nibaran Chandra Santra - - w 


Criminal Frocedure Lode (dct V of 1898), section $31—Objec- 
tion taken at an early stage —Prejudice—Misappropriation how probable. 


—À 





Where the petitioner was convicted under section 408 of the ‘Indian Penal 
Code for an offence committed outside the territorial jurisdiction of the 
trying Court : 


Held, that as the error did not occasion a failure of justice, the defect was 
cured under section 531 of tha Code of Criminal Procedure. The fact 
that the objection of jurisdictian was taken at a comparatively early stage 
of the proceeding, was not conclusive proof that the accused was pre- 
judiced by the irregularity. * 


` The Tact of misappropriation can be re as well by circumstantlal evi- 
dence as by direct evidence Kali Charo Kanda v. Klag- “Emperor a 


Jury trlal-— Misdirecifon —Charge, essentials of— Reference to argument of 
defence leader. n 


` -in judging’ the charge to the jury one cannot say that there has been mis- 
direction bgcause every point in favour of the accused bas not been put to 
s^ the jury. The. charge must be judged as .a whole and one must see whe- 
ther judgiog it as a whole, the case for the two sides had been fairlg put, 
* so that the jury can understand what they have to decide and come to 
bå a right conclusioni x » 
A ` 


It is not necessary for the, Sessions Judge torepeat every ‘thing that has 
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Jus trial —(Contd, ). 5 


been said by the pleader for the ; defence in his speech. But he should 
draw tho attention of the jury to ‘the more essential items and the stronge 
est argument that had been advanced for the defence. A mere reference 
to the argument of the pleader is kaken, Hari Charan Das v. Klag- 
Emperor . id is - > €- : oe 
Justice, aSnigjotration ot- of—Parties should be present when proof eis led by 
aither ; See Arbitration ... n " "n ET 
» principles of— Arbitration conducted - as legal arbitration ; See Arbi- 
tration le ae on E oe oe 
s principles of—Arbitratiqn conducted as mercantile j Seo Arbitration ... 
» principles of—Minute observance of regularity of fortns— Persons not 
familiar with legal procedure ; ; See Arbitration e ee was 
Kabuliat, construction of— On any other ground ^5 See Landlord and tenant’ 











— —— containing stipulation for rent to be paid Be encroached land Land, f 


if to be annexed by tenant against the wishes of landlord ; See Tenant fe 
Karnam— Lands comprising emoluments, nature of —Joint family property ; See 
Landlaw of Madras T aie waé oa "T 


———, appointment, of, eligibility for ; See Land of Madras ; o 





and Palayam lands, difference between ; See Landlaw of Madras v 





Land, if to be annexed against the wishes of lendlord-—Kabuliat containing 





stipulation for rent to be paid for encroached land ; See Tenant os 
—, submergence of—Reflooding seasonal and occurring for several months 
in each year ; See Possession, suit for... oe i ave ae 

— — after submergence, right to ; See Possession, suit for we E 
Lands comprising emoluments of a Karnam ‘in Madras, mature of; See Land- 
law of Madras one igs v= - 
included in Permanent Settlement Question of fact; See Possession, 

suit for E: w ais a - we 


lands, enfranchisement of—Enures for whose benefit ; See Landlaw of . 


Land acquisltion—Compensation—Market value— 4daptability for possible | 


nse— Particular in may—Question of fact. 
The fairest and most favourable principle of compensation to the owners is 


- to estimate the market value of the property,esot according to its present, 


disposition, but laid out in the most lucrative and advantageous way in 
which the owners could dispose of it, 

The tribunals assessing compensation must take into account, not only the 
present purpose to which the land is applied, but also any other more 
, beneficial purpose to which in the course of events it might within a* rea- 
sonable period be applied, just as the owser might do if he wore bargain- 
ing with a purchaser in the market. 

Por Buckland 9: Whether or not the particular in way in which compén- 
sation is claimed that the land if so laid out could be disposed of to the 
best advantage to the owner is one appropriate to prevailing conditions is 
a question of fact'to be decided according to the circumstances of éach 
cast. Mohisi Mohan Baaerjee^v. Secretary of State for India in Comal... 

9 
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Land-law of Madras—Service tenures—Karnam Lands, nature of title thore- 
10—1f the office-holder’s family have any rights in such lands—Enfran- 
chiseinent oj Ihams under -Inam Rules of 1859 = Whether it enures for the 
benefit-of an office-holder's family or to himself exclustvely—Distinction 


between personal or sisbsistence! grants and service Inams—Madras Acts, 
li Ul of 1894 and HI of 1895— Madras Karnam Regulations of 1802, 1806, 


* and. 835 — Difference between the law of the Palayam and the law x the 


` Karnam. 


sn t 2) D 


The lands comprising the emoluments of a Karam or village accountant in 


Madras are not joint family property. They are an appanage of the office, 


Thalienable by the office-holder, and designed to bs the emolument of the 


officer into whose hands sosver, the office may pass. In many cases 
there may be a long continuance of the office in a particular family, but 
there is no absolute right of heredifary succession ; the Karnam is a per- 
sonal appoiftee, and if a stranger is appointed the lands go with the ap- 
pointment to the stranger selected, without being subject to any claims 
thereon as a family right by relatives of former holders of the office. 


This was the law in Madras even before Madras Act Il of 1894 and Madras 


Act III of 1895, which make it clear that eligibility for the appointment 
of Karram i is a matter personal to the appointec. 


Whea Karna lands are. enfranchised under the Inam Rules of 1859 


the enfranchisement is to the office holder himself and does not enure for 
the benefit of his family. | 


In this respect Karnam lands, which are service Inams, differ from Palayam 


lands, which are now merely personal Inams.. When a Palayam was 
abolished, in so far as the duty of rendering military service was concern- 
ed, the estate was continued with all its hereditary incidents to the Pala- 
yagar like an ordinary zemindari Butin the case of Karnams the lands 
follow the office. Musil Venkaia Jagannadis Sarma v. Must] Veerabha- 
drayya, aa ae i m ie E 


Landlord, right ofTenant encroaching upon the adjoining waste of his Jand- 


lord ; See Tenant T Si T -- , one 
is ; 


Landlord and tenant— Land Registration Act (VLIB C. of 1876), section 91—— 
Bengal Tenancy Act (VIH of 1885), sectson 16—Parchaser. fiom a tenure- 
holder —Kabulial, construction of—'' On any ground.” 

. 


^ 


The provisions of section 81 of the Land Registiation Act are applicable to 


a case where one of the patties is a vendee of onc of the contracting parties. 


Section 16 of the Bengal Tenancy Act is a penal provision and should be 


strictly constrfed. It applies only to a person -who claims the rent asa 
holdét of the tenure, and not to a person who claims it by virtue ¥ pur- 
chase from the person to whom the rent accrued due. 


A kabuliat contained the following : ““ You shall never be competent to 


enhance the said jama on any ground ; nor shall we get abatement of We. 
jama on the ground of diluvion or any other ground”; - 


Ce 
DN 
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Landlord and fenaut—(Conta. IA Š 
Held, that the words “ on any other ground” plored to cases of like natura 


+ 


as diluvion. 


A person who has been deprived of possession of part of the demised premis- 
es Should not be held liable for the whole rent forever. This principle 
applies with greater force where the tenant is deprived of any portion of 
the leas@hold property by any act on the part of the landlord himseff. 
Mesbahuddta Ahmed Chowdhury v. Abdul Borkat Ahamadutla i 


— ——— — Putt lease— Land, whether included in putni—Sub- 
mergence—£Eniry in finallye published recor? of rights Incorreciness— 
Burden of proof—Bengal Tenancy Act (VIIL of 1885), section 103 B Sub. 
section (3)—Tenan?s acquisition. of title to limited interest by adverse 
‘possession—Fossesston, nature of. 


à 


. 
The burden of proof lies Arima facis upon the plaintiff to establishethe in- 
correctness of the entry made in the finally published record of rights 


which must be presumed to be correct until proved by evidence to be in- . 


correct under sub-section (3) of section 103 B of the Bengal Tenancy Act. 
But for this circumstance, it could not be presumed that hecause the de- 
fendants hold a putni taluk under the plaintiff, a particular tract in dis- 
pute was comprised within the tenure. But where evidence had been ad- 
duced by each of the contestants in support of their respective cases and 
the relevant facts were before the Court, the question of burden of proof 
was immaterial and importance should not be attached to the question on 
whom the initial onus lay. 


The land after submersion becomes derelict, and so long as it remains sub- 
merged, no title can be made against the true owner. 


The possession must be adequate in continuity in publicity, and in extent of 
area to take the title out of the true owner. 


The possession required must be actual, visible, exclusive, hostile and con- 
tinued during the time necessary to create a bar under the statute of limi- 
tation. This is specially necessary in a case between landlord and 
tenant. . e 


The tenant’s possession of ‘the lands encroached® upon can commence to be 
adverse only where the title adverseg to the landlord is asserted or the 
landlord becomes aware of the encroachment. This is essential to enable 
the tenant to acquire title to limited interest by adverse possession thereof. 
Jogendra Nath Saba Chaudhuri o Maharaja Jagadindra Nath Ray Chan- 


dhuri Me m T ie NET m 
Laud Registration Act, Sec. 81-—-One of the parties, a vendee of oge of the 
contracting parties ; See Landlord and tenant .. en y 


Lease, concur remt, effect of—Reversion upon existing term; Sae Intermediate 
tenure Poa we wae = sas E 


Lessee, concurrent, rights of ; See Intermediate tenure tee te 


Letters Pateht, Ci. EC s)—Order in theexercise of revisional jurisdiction—Order ` 
lf to be made, with jurisdiction ; See Appeal " an oe 


e 


se. 


LI * " 


License, refusal of—Licensed Warsehouse and Fire brigade Act ( I. B. C. of 
1893), sections 7,15—Order to be passed by whom— Order passed: by Vice 
Chairman, if legal—Delegation of power by Chairman—Bengal Muni- 
cipal Act UII B. C. of 1884), section 4g5~—Application not disposed of 
within thirty days, effect of : ` 

Refufal of an application for license to use any building or place as a warc-- 
house should H by an order i ip writing under the hand of tbe Chairman 


of the Commissioner. Where’ such order was passed by the Vice- 
GbRirman : 
„Held, that there was no refusal of the application under section 15 on the 
| icensed Warehouse and Fire-brigade Act. " 


A Chairmar*cannot by virtue of section 45 of the Bengal Municipal Act, 
` delegate to the Vice-Chairman his power under the Licensed Warehouse 
and Fire-brigade Act, $ t 


Under section 7 of the Licensed ware-house and Fire-brigade Act, if the 
application is not disposed of within thirty days from the date of its 
being received by the Chairman, the applicant is exempted from Hability 
so long as the application is not finally *refesed. Superintendent and 
Remembrancer of Legal Affairs Bengal v. J. S. Mull, E E 

Licensed Ware-house and Pirebrigade Act, section 7— Application not disposed 
` of within thirty days, effect of ; See License, refusal of w ien 
—, Secs, 7, 15—Order, passing of ; See ” 











License, refusal of P kis ii i i 

Limitation —Ad verse possession—Criminal Procedūra Code, Soc. 146, attach- 
ment under ; See Title, declaration of, ae wt 
—Adverse possession against purchaser at a Kareni Sale ; See 

Possession, suit for ie ie ves T Ka 


— ——- —Cause of action, when accrues—Tenant encroaching dpon the 
adjoining waste of his landlord—Landlord treating him as ‘trespasser ; 
See Tenant u sss am m "m m 

— —— — Civil. Procedure Code (Act V of 1908), Sec. 48— Time, when runs 
—Mortgage decree—Execution sale-—Mort gageo mot paid in full—Perso- 
nal decree—Insoluency of judgment debtor—Application by morigagee 
creditor to be entered in the lis? of scheduled creditors. 

Where the mortgage decree directs that if the mortgage debt be not satis- 
fied by the-sale of the mortgaged: properties, the balance be realised from 
the property and person of the mortgagor, the term of twelve years under 
section 48 of the Code of Civil Procedure runs from the date of the decree 
as fixed by order 20 rule 6 of the Code. : 


|^ debt barredeby €he statute of limitation is not provable in bankruptcy 
proceodings. 

A debt does not become barred by lapse of time if it was not so barred at 
the commencement of the bankruptcy. 


The bar of time ceases to run (or to further run) after adjudication——as the 
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Limitatlo nr Contd.) 
effect of the bankruptch is to vest the property of the bankrupt in the 


trustee for the benefit of the creditor, and all personal remedies against 
the bankrupt are also thereafter stayed. 


On the 3rd October, 1907, the respondent obtained a decree against the 
appellant in a mortgage suit. The decree directed that the available pro- « 

of the fale to be held thereunder be paid in satisfaction ofthe decre- 

al debt, but that if the amount due to the plaintiff (i.e. the respondent) 


was not satisfied by the sale of the mortgaged properties, the balance bee e 


realized from the other property and person of the defendant (i.e. the 
, appellant). The decree was executed and the hypothecated properties 
were sold, but a large sum was still. due under the decrde. On the 2and 
June, 1918, the appellant made an application under section 6 Of the 
Provincial Insolvency Act to be adjudged an insolvent. "The adjudication 
order was made under section 16 (1) on the 4th April 1919. On the arst 
May 1920, the respondent, as judgment creditor of the insolvent,” applied 
under section 24 to have his name entered in the list of the scheduled 
creditors : . 


Held, that as when the adjudication order was made, the decree had not 
become barred by limitation, nor had the right thereunder become extin- 
guished by the application of the rule contained in section 48 of the 
Code of Civil Procedure, the application ofthe respondent was not 





barred. Barasashi Koer v. Bhabadeb Chatterjee si wee 
— Criminal Procedure Code, Sec. 146, attachment under—Legal 
possession—lInterruption ; Sse Title, declaration of ra m 


—— Decree capable of execution ; See, Decree, execution of wi 
—— — Facts to be proved—Issue to be raised ; See Possession, suit for ... 


— — Limitation Act (1X of 1908), Sec. 15 (1)——Limitation, suspension 
of—Decres, execution of—Iinjunction—Rea Seika Linilan, plea 
of, nol raised at proper stage. 


Sub-section (1) of section 15 o£ the Limitation Act contemplates the stay 
of execntion of a decree either by injunction or by order; an injunction 
to stay execution may be issued in a proceeding other than the execution 
proceedings, while an order for stay of execution may be made by the 
execution Court itself in the course of those P proceedings. . 

Where a decree the execution whereof had been stayed, as regards one 
half ‘share of one of the four properties by injunction, ùndas regards the, 
remaining properties by an order of the execution Court itself : 

Held, that the decree-holder was entitled to deduct the time guring 
which the injunction and the order continued, the date on which the 
injunction was issued and the order was made, and the dategn which the 
injunctjon and the order ceased to be operative. ^s 


When the judgmentedebtor had notice of application for execution but 
omitted to object at the proper stage the order for the issue of the sale 
proclamation g 


ger 


205 
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Held, that the judgment-debtor was not competent, after the sale had 
taken place, to impugn its validity on the ground that the application for 
execution was barred by limitation at the time it was made. Govluda 
i Nath Chaudhuri v Basirdddin Mandal sis yi aw @ 063 
] — Limitation Act (XV of 1877", Sch. Il, dem 140, Iga 144—" 
s e Rights strictly not of remainder man——Dispossession—Deed of vind e 


. e import, construction of. a 


A deed of doubtful import is best construed hy evidence of the conduct of 
= 4 tho parties to iti : : eo g 
@. " " i 4 

A died lavin him. surviving a widow B and after giving her an authority to 
adopt a son or three song in succession. In pursuance of the authority to 
adopt, B adopted C, but when the latter had attained the age of majority, 
disputes arosÉ between them as to the management of the estate left by 
A. B sought to keep the management and control to the exclusion of C. 
These disputes were setiled by an ekrarnama executed on the 6th Septem- 
ber, 1865. C married the plaintiff D and, on his death, without male issue 
in 1887, D. as his widow "became bis heiress. The okrarnama gave B 
power to possess and enjoy the property for life. C thereby withdrew all 
claim to possession of the property covered by *he instrument except as to 
certain villages specified in it. B was to perform all acts of possession, to 
sue and be sued as owner during her life and to appropriate to her own use 
the profits, conditionally on her paying household and marriage expenses 
&c, C reserved the right to enter into possession only after her death and 
thereby created in himself the right of a remainder-man. But B had not 
the power of alienation, even of her life estate, and any accretions and ac- 
cumulations made during her life time were not to go to her heirs or 
heiress of s?ridhan but to her son and his heirs. 


B continued to be in possession in the same way as before A’s death, till her 
death in 1900 D then took possession of the estate left by her father-in- 
Jaw A and her husband C. During tho lifetime of B, the defendants or 
their predecessors-in-title had taken possession ‘of the disputed lands and 
their possession had lasted for more than Ia years before the institution 
of thé present suit : H 


Held, that the ekrarnama merely intended to five the rights and impose the, ' 
obligations of a Hindu widow, and to postpone the period of C's posses- 


IK 


aes 


sion until B's death. The estate was not a life estate and C was oot & re- «^ 


mainder-man strictly so called. B's right to possession under the ekrar- 
nama was also materially different from waat, right she had under the 
grerds i in the fowdt of adoption, 


Article 148 Sch. IT of the Limitation Act was applicable and tbe plaintiffs 
* suit was not tithe- barred." Articles 142 and 144 could not Apply as the 7 
. plaintiff (including any per&on or through whom the plaintiff derived her 


. right to sue) was not dispossessed and the possession of the defendants did e : 


not become adverse to her until B's death. 
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Article 140, Sch, " of the limitatign, Act, contemplates a sit by & remain- ' 


der-man or reversioner, for possession nf immovable property, when his , 


estate falls into possession. ' Promotho Nath Roy Chowdliurl v. Dinamani 
\ Chendhurani .. ace Hee - - sai 


— ——e — Limitation Act UX of 1908), Schedule l, Aris. 62, 109. tào—Suit À 
by one cotsharer landlord against another for share of rent collected. o 
Article 120, and not articles 62 and 109, schedule T of the Limitation Act o 

is applicable’ to a suit by a co-sharer landlord against another fora ise 
of the rent collected i in ‘the “supposed right by the’-latter, the rent being 


due in respect of land held by the co-sharers not separately but jointly. 
Bhubaneswar Bhattacharjee T. Dwarkeswar Bhattacharjee deo 9 iu 





1885), Secs. 184,185, Sch. IJI, Art 6— Limliction Aci (X of 1908), Sec. 1 19. 


Section 19 of. the Limitation Act i is applicable toa decree for rent valued 
less than Rs. 500, and hence an acknowledgment of liability, made by a 
Judgment- -debtor in respect of the decree-holder’s right to execute the de-* 
cree, gives the decree-holder a fresh atarting point for counting the period 
of limitation prescribed by article 6, schedule III of the Bengal Tenancy 
Act. ga ose ae 


Where the judgment-debtér expressly admitted that there was an instalment 
decree in favour of the decree-holder, that several instalments had already 
‘been made, that the instalment for Pous remained unpaid but as it had 
not become due, the decree- holder: could not proceed with the execution : 


Gus. Held, that wasa sufficient acknowledgment within the meaning of section 19 
of the Limitation Act. Paresh Nath Pal Choudhury | v. Ismall Sardar ` 


Limitation, plea of—Bar nader special, law; See Possession, suit for ' 





» plea of, raising of, in appeal ; See Possession, suit for 











sult for -- u ae EE m ki ah 
5 when -to be decided acia parties ; See Possession, but: for n Bt 

, running of—Payment , of mesne prpfits—Date of ultimate decree ; 

See Mesne ‘profits, . — w LE sa $5 


Limitation Act, Sec. 15(1)— Execution, of decree, stay of 3 See Limitation at 
ene ——-, Sec. 19—Acknowledgmerff — Rent decree, execution oi— Time, 











if extended., See, Limitation etu. te m we 

, Sch: J, Art, 46—Order under section 4001) of the Bengal Survey - 
so At; See Possession, suit for — . s a enge tw oom 
, Sch. I, Art. 91—Suit. ‘for possession, and. partition . -upon , dec- 
laration— Void instrument ; ‘See Pardanashio lady [ e m 
——— , Sch. I, Art. 120 — Suit by, a co-sharer. landlord against anosher 
for a kare of rent collected ; See Limitation — .., m " 

— , Sch. l,'Arts. 140, 142, 144—Elrarnama—Postession, after ‘dee ] 
termination of limited or particular estate ; See Possession, suit for Qo 


| =s —, Sch. I, Arts. 142, «44, applicability of ; See Possession, ‘sult fet. i 


„Statutes of, construction.of—Importation of words ; , See Pastsddlén, 


L Rent decree— Acknowledgment —Bengal Tenancy Act (vu of ` 
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Limitation Act, Sch. 1, Art, 182—Decrec absolute, incapable of execution * : 
Decree, amendment of-—Time, when runs ; See Decree, execution of — ... 397 
y Sch. 11, Art. 140— Estate not strictly life estate—Estate, pos- 
session of, postponed ; See Limitation M ^e 129 
, Sch. I, Art. 142, applicability of ; See Limitation m 139 
» Sch. If, Art. 144, applicability of ; See Limitation "1 7 
Limited estate holder, adverse possession against ; See Possession, suit for —  @ — 141 
e——~— interést—Adverse possession ; See Landlord and tenant .., Ln » 133 


. Llspendegs— Mortgage suit. 
Misdescription of property involved in a litigation is sufficient to render the 
, doctrine of Lispendens applicable in the case of a person having know- 
ledge or notice of the érue state of things T 
In the case of a mortgage sult-the Iíspendens does not terminate till the 
security has been realised for the satisfaction of the judgment debt. Bepin 
Krishna Roy e. Jogeshwar Roy e... E" bee 256 
Lispendens— Suit fr specific performance of contract for transfer of immovable 
property~—Final decree transferring title —Intermediate conveyance ; See 
Intermediate tenure - m m - - 79 
Lispendens—Trans/er of Property Act UV of 1882), Sec. sa! Contentions 
guit —Consent decree, 
In order to determine whether a suit is contentious within the meaning of 
section 52 of the Transfer of Property Act, onc has to consider whether 
it is contentious in its origin and nature: A consent decree falls within , 
the scope of the rule of lis pendens. 


A decree is none the less a decree as defined by the Code of Civil Procedure, 
because it is based on a compromise, and the legal effects of the decree 
contemplated hy order 23, rule 3 of the Code of Civil Procedure, do not 
differ from the legal effects of a decree where the suit has been fought to 
the end. When the Court makes a decres by consent, it performs not a 
ministerial but a judicial function; the Court must be satisfied that the 
agreement or compromise is lawful, and although the Court must record 
the entire agreement or compromise, it can pass a decree in accordahice 
therewith only in so far as it relates to the suit. Consequently, the fact 
that a decree is given in accordance with terms which bave been come to 
between the parties, does not prevent “the decree from being the formal 
expression by the Court of an adjudication on a right claimed or a 
defence set up, conclusively determining the rights of the parties with res 
gerd to all or any of the matters in controversy in the suit, within the 
meaning of the definition contained is section 2(2) of the Code of Civil 
Procedure. Bharat Ramanuja Das Mahaut v. Sarat Kamini Dasi m 96 
Madras Regulation XXY of 1802, scope of ; See Palayams " ME 6 
Manger of Court “of Wards, power of, to sue—Bengal Tenancy Act, Sec. 97— 
Estate coming under Court of Wards under section 9s(a) of the Bengal 





. Tenancy Act ; See Possession, suit for m - e 205 
. of joint family, when liable to account ; See Partition a. 56 
Mandatory—Provision of Civil Procedure Code, o. 2» R. 4 Sub-R (3); See | 
Guardian " -æ m te "^ w 7 1293 
X . 
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Mandatory tnjunctlon—Specific Relief Act (I of 1877), Secs. 54, 55—Roots of 
tree penetrating neighbours tand—Sacred ree Obligation. 

As every owner of land is under an ‘obligation “not ‘to allow the branches of 

his tree to grow so as to overhang, or the roots of his tree to extend so as 

to penetrate, his neighbour's land ‘to the detriment of the latter, in case of 


PAGE, 


breach of such an obligation it is open to the Court to grant a mandatory * 


injunctign for the removal of the nuisance, under section 55 of the Specific 
Relief Act. ; ‘ 

Obligation may be taken to be & tie or bond which coitu. a person to do * 
or suffer something.; it implies a right in another person to which it is 
correlated, and it restricts the freedom of the obliges yith reference to 
definite acts and forbearances ; but in order that it may be enforced by a 
Court, it must be a, legal obligation, and not merely moral, social or 
religious. : ME . ù s ; 

Refusal to grant a perpetual injunction to the plaintiffs to restrain Me exe- 

cution of a decree for the removal of a sim tree obtained: by defendant 


- 


No. t against .defendant No. 2, on the ground that the tree is a sacred : 


` one, duly consecrated..and worshipped by orthodox Hindu people of the 
locality and that its removal would be an invasion of their religion and 
would offend their, religious sentiments, will not lead toa breach of an 
obligation that is, of a duty enforceable by law which the plaintifis could 
compel the defendant to perform, within the meaning of section 54 of the 





. Specific Relief Act. Bhudeb Mookerjec v. Kalachand Mallik , E 
Malz-nl-maut, existence of, conditions for ; See Wakf "m i = 
| man , particular illness, if constitutes—Fact ; See Wake . E 
Material change of instrument, what is ; See Pardanashin lady ONG x 


Mesne profits Decret, interpretation at eder, validity of, Wi a 
Elements for determination in assessment of mesne profits— Revenus sale 
auction-purchaser— Estate, nature LZ taken —Adoerse possessor— Cívil 
Procedure Code (Act XIV of 1882), Sec 21 1—' Decree! — Time for Payment, 
running of—interest—Bona fide and mala fide trespassers. 

Reference may legitimately be made .to the judgment in the suit, oii if 
need be, to the pleadings, to interpret the giectee. 


The validity of an order made at one stage St a ditigation, unless forthwith 
challenged by an appropriate proceeding ina superior tribunal, is con- 
clusive between the parties and cannot be questloned or collaterally at- 
tacked at a later stage. 

+ The annual income, the period of time and the rate of interest are the elos 
ments which should be determined before the actual amount of mesne 
profits can be assessed, . é ie 

A purchase at a sale ‘for arrears of revenue does not derive his title from the 
defaultinglproprietor but takes the estate from‘ the Crown as it stood at 

, the time of its inception as a permanently settled estate. 

A person in, adverse possession who occupies the disputed land without 
paymeht of rent to the defaulting proprietor is bound to surrender posses. 

10 


.€ 
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Mesne profits—(Conid.). i Tn | œ 
^ sion, -of that land to the revenue sale purchaser when the sale is confirmed, 
and, if not só surrendered, is liable for mesne profits, as he unlawfully 


keeps the purchaser out of possession. š 


For the purpose of interpreting section 211 of the Code of Civil Procedure, 


* ot 1882, the term ‘decree’ means the decree of the final Court. » 


3 If the decree of the lower Court is reversed by the appellate Court, it is 
mbolutely dead and gone ; if, on the other hand; it is affirmed by the 
appellate Court, it is equally dead and gone, though ina different way, 
amoely, by being merged in the decree of the superfor Court which takes 
its place for all intents and purposes ; both the decrees cannot exist simul- 
taneously. ` 


The balance of judicial opinion is in favour of the view that when time Is 
fixed by theslower Court for payment of money and the decree of the ~~ 
lower Court is confirmed on appeal, the time for payment runs from the 
date of the decree of the appellate Court, though the latter decree does 
not expressly provide that the time for payment should be calculated from 
the date of the appellate decree. 


The period of three years for payment of mesne profits should be calculated 
from the date of the ultimate decree which is the only decree capable of, 
and brought in, execution. 


"In no case can the plaintiff claim mesne profits for any period subsequent te 
an offer by the defendant to restore him possession. 


Interest should ordinarily be allowed on mesne profits, though, inasmuch as 
tho interest forms an integral part of mesne profits, the interest is as much 
in the discretion of the Court as the mesne profits themselves. 


Alt trespassers, whether bona fide or mala fide, are liable for mesne profits ; 
the dona fide trespasser may be allowed to deduct collection charges, 
while no such concession is made in favour of the mala fide trespasser. 
Raja Sashikanta Acharyya v. Raja Sarat Chandra ‘Ral Chandhuri " 415 


Mesne profits, assessment of, principle of—~Elements, necessary to be deter- i 
mined ; Sve Mesne profits ar te m on 415 


— préfits, if plaintiff can claim subsequent toan offer by defendant to res- 
. tore him possession ; See Mesne profits 9 ae ave w 435 

Minor, if represented— Guardian appointed without his consent—Decree, effect 
of ; See Guardian on "- on e “ 293 


Mirasdar between scale and putnidar, if can recover rent from putnidar ; 

à See Intermediate tenure w m oe soe m 77 
Misappropriatiod, hofv proved ; See Jurisdiction - mo m 200 
Misconduct” vitiating award—Irregulacities i in procedure—No proper hearigg of 

matters in dispute ; ; See Arbitration... E Sis one 39 
Misdescriptlon—Dcfendant described as minoc— Guardian ad litem appointed 

-—Subsequent suit by defendant, if maintainable ; Sea Title, declaration 

of " ve m " y w 302 


Vot, XXXIV] - INDAX OF CASES, 

* 21 à ? ' 
Misdescriptión—ot property in dispute, effect ef ; See Lis pendens, “ -m 
——— to jary what f& ; See Jury trial T ve | ee 
Mistake, mutual, effect of—Mortgage deed—Mistake prodici i in decree— 
Decree not resulting in sale in execution; See Rectification ines 
, unilateral, effect of; See Rotification oe rd - 
Mortgage bond—Burden of proof —Recital as to payment | of consideration 
monBy—- Stranger to bond denying execution as well as payment of consi- 
dgration fnoney ; See Pardanashin lady wwe ^ 
—— bond—Recital as to payment of consideration money—Execution 
admitted by or proved against, Qi pP UE of prog! 3 See Parda- 





nashin lady one v on ES tre oe 
— 7 deed—Mutual mistake Mistake reprodecéd in dede Decree not 
resulting i in sale in execution ; See Rectification m m 
— — —sauit—Lis pendens, continuance of ; Seo Lis pendens — aad 





notified turning out to be invalid—Benefit, who gets— Judgment. 
debtor; if can claim the amount alleged to have been due on the mort- 
t gago ; See Pardanashin lady NT tos - T 
Mortgagee, rights of—Decree for sale—Form of decree altered by consent at 
the instance of mortgagot-—Central Provinces Tenancy Act, Sec. 42; we 


.  Estoppel vee te - one wet m 
Mother, if entitled to a share--Partition between the sons and the: purchaser of 
the interest of one or more of the sons ; Ses Partition iras TS 


Mother's share—Pa:tition between sons and the purchaser of the interest of one 
or more of the sons—Stridhan—Stridhan received from father ; "See 
Partition s : yan kas "m eae ae 


Murder—Penal Code (Act XLV of 1860), section 299, explanation—Person 
suffering from injury—Not Jalal to ordinary men, 

If & person was suffering from an Injury which would render injuries (which 
would not have a fatal effect to one ordinary man) fatal to that person, 
it does not nécessarily follow, as it would in the case of a healthy man 
that the person inflicting those-injuries knew it to be likely that. death 





would be caused thereby. Alauddi Chowkidar v. King-Emperor AE 

Negotiations antecedent to execution of moggage instrument ; See Oral 
evidence, ‘admissibility of "m eo oe ctor 
Notice, effect of—Knowledge ; See Notice ... S E n. 

,if knowledge ;' See Notice = "A i a 

— —À, legal conception of, when not required ; Sae Notice. es ass 


Notlce— Notice to purchaser by title deed. 


_ The conception: “of notice was introduced i in law and thé rules concerning ‘it 
- were established from considerations of policy and expediency based upon 
the common experience of mankind Notice, even whan actual, A not 
necessarilg equivalent to knowledge ; but the same affects must be atteis 
buted to it which would naturally flow from knowledge. It is treated as a 


representative of, or substitute for, actual knowledge, andi ig therefore in - 


its essential nature inferior to knowledge. 


333 


29 


m 
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"Notice--(Conid.). 


Whenever a party has obtained a full knowledge although not in accor« 
dance with the rules which define the nature of notice and regulate the 
mode of its being given and received, there is no longer any need of invok- 
ing the legal conception of notice ; the rules concerning it no longe? 
sbply ;.the very fact for which it is intended as E Substitute has beep 
more,accurattly accomplished in another manner, $^. 


PES 


LA 
* results must be necessarily and even in a higher degree, be attributed to 


—the very substance itself —which are, from motives of general policy, 
"httributed to notice gs its representative and subsfitute. 


Notice to # purchaser by his title papers in one transaction, will not be notice 
to him in an independent subsequent transaction, in which the instruments 
containing the recitals are not nefessary to his title; but that- he is 
charged coffstructively with notice, merely of that which affects the pur- 

. chase of the property in the chain of title of which the paper forms a 
necessary link. Bepla Krishna Ray v. -Jogeshwar Ray“  .. MA 


Notice, policy of ; See Notice ... 3 m S. s 





Presidency Towns Insolvency Act (III of 1909), Secs. 13, 1$—Omis. 
sion [o serve motice—lrregularity— Waiver —Burden of proof. 


Omission to serve the notice contemplated by sub-section 4 of section 13 of ' 


the Presidency Towns Insolvency Acct is nota formal defect or irregu- 
larity within the meaning of section 118. 


An order of adjudication should not be made to the prejudice of an alleged - 


insolvent till notice of the institution of the proceedings has been -served 
on him, Í 


The burden lies upon the creditor to establish that the insolvent bas waived 


the omission to serve the notice.  Nathumull v. Goneshmall Jivanmull ... 


Notice and knowledge, difference between ; See Notice a ‘a 
to be stuck up in the Collector’s cutchery, contents of ; ut Putni sale 
to purchaser by title deed, effect of; See Notice. T ies 
Omission to object execution of decree at proper, stage, effect ab ; See Limita- 








tion em m "- - we, - 
Oral evidence, admissibility of— Ne, egotation, ‘antecedents. 


‘Oral evidence is admissible as to negotiations antecedent to the execution 
of the mortgage instrument, showing what was intended to be offered 
and accepted as security was a certain ancestral share of the mortgagor 


in the ofiginal estate which at the time of the mortgage was part of the | 


separate secun Bepla Krishna Roy v. Jogeshwar Ray .. - 


Order, judicial Order according consent to withdrawal from prosecution— 
Criminal Procedure Code, Sec, 494 ; See Prosecution ET b 


=, legality of—Order under section 144 of the Code of Criminal Proce- 
dure Act V of. 1898)— Penal Code (Act XLV of 1860), Sec. 188. 


An application for revision against an order passed under section 144 of the 


Ifthe party has in any way obtained the full knowledge, those same . 


. 
PaAGR. 
* 


256 
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Order—( Conid.). 
e . 
Code of Criminal Procedure was rejected by the. High Court on the 
ground that at the time it was made the period of the order had elapsed 
and it was stated when the order was passed that the question of the lega- 
lity of the order could be raised at the trial of -the petitioners should 


they be prosecuted under section 188 of the Indian, Penal Code, The 


4 


petitioners were prosecuted under section 188. $ A 


; Held, that the legality of the order under section 144 of the Code of Crimi- 
nal Procedure could be questioned In proceedings under section 188 of the” 








Indian Penal Code. warata Mohammed v. King- Emperor m 

, when conclusive ; Sea Mesne profits Tm 9 m m 
—— in execution of a Small Cause Court decree patted by Small «Cause 
` Coùct ; See Appeal - 2e fF u m m 
= — in execution of decree-passed by Smal? Cause Court, transferred to 
, ordinary Court ; See Appeal pr ws, Td T 
passed by Vice-Chairman of Municipality, refusing license to use any 
builditig or place a3 ware-house,'if valid ; See License, refusal of seve 





under section 144 of the Code of Criminal Procedure, if can be ques- 

: tioned in proceedings under section 188 of the Penal ‘Code ; See Order, 

legality of Vis s T HS m oe 

Oudh taluqdars—Frimogentture sanads—Construction——' Successors’? mean- 

ing of—Limiled to succession ab intestate—Oudh Estates Act (1 of 1869). 

‘The ordizary form of sanad granted to the Oudh taluqdars provides that in 

the event of the grantee oc any of his successors dying intestate, the estate 

shall descend to the nearest male heir according to the rule of primogeni- 
ture. 


Held, that: successors” ‘in this connection is equivalent to heirs, is con- 


fined to those who succeed to the estate by virtue of the grant, and does, 


not include those-who take the whole or part thereof through alienation. 
Ghulam Abbas Khan v. Musammat , Amatul Fatima - Qm 

Ü ster —Non-participation in the profits by one co-sharer—Exclusive occupa- 
tion ; See Adverse possession we ie 

—, evidence of —Erection of substantial building on joint property 
one co-owner ; See Adverse. possesijon E» si 

Pelay aos in the Southern Districts of Madras—Their. Ae they are, 
alienable—Military service tenures—Abolition of such tenures by pros 
clamation— Police service teuure— Madras. Rejpilation XXV of 1802. 

In the Southern Districts of Madras sundry palayams were originally held on 
military service tenure ang subject to the payment of a tribute tohe para- 
mount power. But these military service tenures were abolished and defer- 
mined by a Proclamation of the Governor i in Council dated 1st December 
1801, and thereafter any character of inalienability ” attaching to the 

4 palayams by virtue of such tenure ceased. 


Police Service tenures were abolished In 1816 by the Government of Madras: 


. 878 
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but it was held In the present case that ít was got proved that the palas 
yam had in fact been held on such a tenure. 

Madras Regulation XXV of 1802 neither gives to nor takes away from the 
former owners of lands not parmanently settled any rights which they then 
bad. Melayand] Appayasaml Naicker v. Tae Midaapur Zemindari Co. 


Ltd. . ts Í oon D D [ID] Dare 


< Pelayan ; jn the Southern Districts of Madras, if alienable ; See Palayams su 





"In the Southern Districts of Madras, nature of ; See Palayams 


kang Pardannshin lady—Deed, execution vs Enidence Act (I of 1872), Sec. 110— 


w 


2002 faith — Burden ofe proof—Ferson deriving benefit under a desd 
—Independent. and competent advice—GSoint properiy—Nucleus— 
Separate estate—Limitation Act (IX of 1908), Sch. I Art 91— Account. 


The Court, when called upon to dea) with a deed executed by a parda- 
nashin lady, faust satisfy itself upon the evidence, first, that the deed was 
actually executed by her or by some person duly authorised by her, with a 
full understanding of what she was about to do ; ‘secondly, that she had 
full knowledge of the nature and effect of the transaction into which she 
is said to have entered ; and, thirdly, that she had independent and disin- 
terested advice in the matter. These principles fall broadly into two 
groups, namely, first, cases where the person who seeks to hold ‘the lady 
to the terms of her deed is one who stood towards her in a fiduciary 
character or in some relation of personal confidence ; and secondly, cases 
where the person who seeks to enforce the deed was an absolute stranger 
and dealt with her at arm’s length. In the former class of cases, the Court 
will act with great caution and will presume confidence put and influence 
exerted ; in the latter class of cases, the Court will require «the confidence 
and influence to be proved intrinsically. The fairness of the bargain is 
the crucial test. 


The Court should have regard to the intellectual attainments of the lady | 


concerned and will naturally be disinclined to set aside the deed where she 
is proved to have been of business habits, to have been literate and to have 
possessed a capacity to judge for herself. ; 

There is a grave risk of failure of justice, if these general pdhet ice are moul- 
ded idto inelastic formulas or crystallised into inflexible rules, and treated 
as of universal application, regardless of tH special facts and surrounding 
circumstances of the concrete case which requires adjudication, 


Independent and competent advice does not mean independent and com- 
petent approval ; it simply means that the advice shall be removed entire- 
ly from the suspected atmosphere and conveyed from the clear language 
af an independent mind, free from taint of interest, the party acting 
should kfow precisely the nature and consequences of the transaction. 2 


Where there is a question as to the good faith of a transaction between par- 
ties one of whom stands to the other in a position of active confidence, 


(VoL. XXXIV. 
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the burden of proving the good faith of the transaction ison the party , 


H 
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* Pardanashla lady —(Conta. Y m ] . E 
who is in x position of active corffidence. Whenever any person derives a 
benefit under a deed, if any confidential of fiduciary. relatión subsists be- 
tween the parties, the Courts so far presume against the validity of the 
instruments as to require some proof, varying in amount according to ae 
cumstances, of the absence of anything approaching to imposition, over. 


reaching, undue influence, or unconscionable advantage. E . 


D - 


There need not necessarily be misrépresentation by one party to the other to, 
javalidate the deed ; if there is any concealment of a material fact, any 
failure to disclose material information or any just suspicion of artifice, 
equity will interpose and" pronounce the transaction woid and as far as 
possible restore the parties to their original rights, for equity demands in 


s, 


Ll 


such Circumstances the most abundant good faith in the transaction be- ' 


tween the parties. . 


Where the family was joint and there was a’ nucleus of joint property, the 
buiden lies on the party setting up-a case of separate estate. 


Article 91 of schedule I of the Limitation Act has no application toa case" 
. where a suit is brought for possession and partition upon declaration that 
. an instrument under which the defendant claims is void. 


The burnen lies upon the defendant who obtained the deed bi misrepresen- 
tation, to prove that the plaintiff ‘acquired full information of the true 
state of facts at a time too remote to allow him to maintain the suit. 

In an ordinary suit for partition, in'the absence of fraud. or other improper 
conduct, the only account the 4arta is liable is as to the existing state of 
the property divisible ; the parties bave no right to look back and claim 
relief against past inequality of enjoyment, of the members or other 

' matters. But the karta is the accountable party, and the enquiry directed 
by the Court must be conducted in the manner usually adopted to dis- 
cover what in fact the property now consists of, not what the daria says 
itis Nibaran Chandra Mookerjee v Nirupama Debi ^ — ... sii 








- standing in a fiduciary character —Absol uge siranper— Burden of proof— 
Evidence adduced on both sides—Family agilement, | when ‘operative— 
Pleading—Fraud—Variance Wiesen pleading and proof. —Cuardian of 
Hindu widow. 


The Court, when called upon to deal with a deed executed by a gardanaskin " 


lady, must satisfy itself upon the evidence, first, that the deed was actual. 
ly executed by her or by some person duly authorised by her, with*a full 
~ understanding of what she was about to do ; secondly, that she had full 


—Deed, execution of—iIndependent legal advice— Person . 


knowledge of the nature and effect of the transaction into whith sfo is said ; 


to havegentered ; and, thirdly, that she had independent and disinterested 
advice in the matter. These principles will be found to fall broadly into 
two groups, namely, first, cages where the person who seeks to hold the 


lady to thé terms of her deed i is one who stood "towards her in a fiduclary ' 


character or in some relation’ of personal confidence ; and; secondly, cases 
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Pardanashin iady—(Contd.). : 

, Where the person who seeks to enforce the deed was an absolute stranger 
and dealt with her atarm’s length. Inthe former class or cases, the 
Court will act with great caution and will presume confidence put and 
influence exerted ; in the latter class of cases, the Court will require the e 
con&dence and.influence to be proved intrinsically. The fairness of the 
Bargain i js the cuucial test. dt 2 


' 


Independent and competent advice does net mean independent and compe- 

* tent Approval ; it simply means that the advice shall' be removed entirely 
from the suspected atmosphere and conveyed from the clear language of 

“ an Independent mind, free from taint of interest, thesparty acting should 
know precisely the nature and consequences of the transaction. 


It is not an inflexible rule thata pardanaskin lady must have independent 
legal advice. . 


The Court shouf have regard to the intellectual attainments ef the lady 
concerned and will naturally be disinclined to set aside the deed where she 
is proved to have been of business habits, to have been literate and to have 
possessed a capacity to judge for herself. 


There is a grave risk of failure of justice, if these general principles are 
moulded into inelastic formulas or crystalised into inflexible rules, and 
treated as of universal application, regardless of the special facts and sur- 
rounding circumstances of the concrete cage which requires adjudication 


Where there is a question of good faith of a transaction between the par 
ties one of whom stands to the other in a position of active confidence, 
the burden of proving the good faith of the transaction is on the party 
who isina position of active confidence. 


Whenever any person derives a benefit under a deed, if any confidential or 
fiduciary relation subsists between the parties, the Courts so far presume 
against the validity of the instrument. as to require some proof, varying in 
amount according to circumstances, of the absence of anything approach- 
ing to imposition, over-reaching, undue influence, or unconscionable 
advantage. A 


If a confidence is reposed and that confiffence is ahused, Courts of equity 
will grant relief. There need not Becesaarily be misrepresentation by one 
party to the other to invalidate the deed ; if there is any concealment of a 

„material fact, any failure to disclose material information or any just sus- 
picion of artifice, equity will interpose and pronounce the transaction void 
and as far as possible restore the parties to their original rights, for equity 
demands in such circumstances the most abundant good faith in the trans- 
action between the a parties. 


k 


To" secure g fair transaction, a full appreciation by the lady of the value and 
nature of her rights is essential, $ 
The question is one of substance and not merely one of burden of proof, and 
where evidence has been adduced by both the contestants in support of 
their respective cases and the relevant facts are before the Court, the 


~ 
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question of burden of proof is immaterial and importance should not be 
attached to the question on whom the initial onus lay. 


It is not necessary to insist in such cases upon a test which depends upon a 
clear ‘anderstanding of each detail of a matter which may be greatly i in, 5e 
volvef in legal technicalities ; it is sufficient that the general result of the cs, oc 
compromite should be understood and that people disinterested and com: 


petent to give advice should, with a fair understanding of the whole » * n 


matter, advise the lady that the deed should be executed. 


The absence of advice would pot hava. by itself necessarily vitiated the 
transaction, if it had been otherwise established to be righteous, d is, 
such asa right-minded person might be expected to do. 


To make a compromise of any value the partiqs must be at arm’s length, on 
' — equal terms, with equal knowledge and with sufficient advice and grotec- 
tion ; one side must not know more about the matter than the other, un- 


l 
less what he knows. cgüld. not possibly have affected the other DRE 
decision. : 


A family arrangement to be operative must be withont fraud ; ; it will not be 
supported if founded’ on mistake of either party to which the opposite 
party was an accessory. ; ; or if either party has been misled by the conceal- 
ment of material things ; for the essence of the matter’ is mutual commu- 

' nication of all relevant circumstances. 


The Court should not scan with nicety the quantum of consideration in a 
deed of family settlement. 


When & Hindu husband is deceased, his kin is the guardian of his childless 
widow ; it is only when the husband's family becomes extinct or contains 


, no male or is helpless, that the heirs of her own father are entitled to be 
her guardians. 


The determination ina cause should be founded upon a case either to be 
found in the Pleadings or involved in or consistent with the case thereby 
made. E 


A charge, of fraud must be substantially proved as laid, so that when one` 
kind of fraud i is charged, another kind of fraudecannot, upon failure of , 
proof, ‘be substituted for it. z 


Every variance between pleading and proof is not fatal; the Court must 
carefully consider whether the objection is one of form or of substance. 
The rule that the allegations and the proof must correspond, is intended 

> to serve a double purpose, oamely, first, to apprise the defendant dis- 

_tinctly and specifically of the case he is called upon to answer, qp fhgt he 
may properly make his defence and may not be taken by surprise, and, 
secondly, tb | preserve an accurate record of the cause of action as a d 
tection against a, second proceeding founded upon the same allegations, 


A Court can order amendment of a plaint to do that substantial justice 
between the parties for which algne it-exists, ! 
n | ` 
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When a case is based on fraud, the fraud must be proved,*and no relief can 
be given in the suit on any different ground. But the obtaining of pro- 
< perty, or of any benefit, through the undue and unconscious abuse of in- 
|| fluence by a' person in whom trust and confidence are placed, has always, 
been treated as a fraud of the gravest character ; and if such frauds are sett 
* alleged and pypved, the allegation that they were parts of a scheme very 
. early Conceived and deliberately carried out is, whether it be made oft or 
| * Bog, of no material consequence in such a suit, — ,'' f i à 
Per Buckland, J.: In a case of fraud, it will not suffice to find fraud other» - 
^ . wise than as alleged on behalf of the plaintiff, and even should the Court - 
find that fraud was prectised, if such fraud is other than the fraud alleged, 
the defeffdant is entitled to have the suit dismissed. This is a propo- 
sition which may be applicable in cases between mau and man or where 
a pardanashin lady is not concerndtl, But where a pardanashin lady is, 
involved, offer and equally well-kno wn rules have to be applied and con- 
formity with them has to be established. 


A pardanashin lady must have advice, that the advisor should have no 
adverse interest, and should be such a person as is capable of explaining 
to her fully her rights in general and in particular under the document 
which she intends to sign, if necessary, contrasting them with her rights; | 
if the circumstances are such that unless he has a knowledge of law he 
is not competent to advise her, then and in that case independent legal = 
advice is essential. Satish Chandra Ghose v. Kalidasi Darsi -— 529 

—Mortgage deed —Execution. of—Recilal as to payment of 

consideration—Stranger to deed —Burden of proof—Burden of proof, 

question as to, when arises—Morteage notified turns out to be invalid— 

Mortgage accrues in whose favour— Consideration not paid in full— 

Bond, validity of, if affected —Deed executed by purdanashin lady— 

Principle— Document, alteration in, after execution, when material— 

immaterial alteration—Court’s decision to rest on what. 





If an action to enforce a mortgage security is contested by the mortgagor 
and execution is admitted by or proved against him the onus lies upon him 
to prove that the recital as to the pmyment of consideration for the deed 
which he executed is untrue. When the claim is contested by a stranger 
who denies that the bond was executed d also asserts that there was no 
consideration for the mortgage, the onus is upon the mortgagee to prove 
his case. 

The question of onus of proof arises only where there is no: evidence one 
way or fhe other which will enable the Judge to come to a conclusion 
upon the question of fact to be determined ; but where evidence has been ~ 

* adduced by y both the parties and the relevant facts are beforo the Court, 
the question of burden off proof becomes immaterial, and impongance 
. - should not be attached to the question on whom the initial onus lay. 
. The validity of a bond is not affected by the fact that the consideration 
* recited was not pald'in full, the bond is operative to.the extent of the sum 


actually advanced. 


"E 
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Either party toa document may shéw that that there was in fact no consi- 
deration though consideration was recited therein‘or that the considera- 
tion was in reality different from . what was stated in the deed. . 


If the mortgage notified turns out to be invalid, the benefit is taken by the 
purchaser, and the judgment-debtor is nat entitled to, claim fram him a 
refund ofthe amount alleged to have been due on the mortgage ; and the 
purchaser is free to contest the” reality í or validity of the mortgage when . 
he is attacked by the mortgagee. 


The Court when' called upon, tp deal with a deed executed by a purdanashin 
lady, must satisty itself upon the evidence, first, that the deed was actually 
executed by her or by some person duly authorised by her, with a full 
understanding of what she was about to do ; secondly, that she had full 
knowledge of the nature and effect of the transaction into which she is 
said to have entered, and, thirdly, that she had independent and disinter- 
ested advice in the matter. i 7 


On examination of judicial decisions on the point, they will be ‘found to fall 
broadly into twe groups, namely, first, cases where the person who seeks 
to hold the lady tò the terms of her deed is one who stood towards her in 
a Gduciary character or in some relation of personal confidence ; and, 
secondly, cases where the person who seeks to enforce ‘the deed was an 
absolute stranger and dealt with her at arm’s length. In the former class 
of cases, the Court will act with great caution and will presume confi- ^ 
dence put and influence-exerted ; in the latter .class of cases, the Court 
will require the confidence and influence to be proved intrinisically. The 
fairness of the bargain ís the crucial test. 


The Court must have regard to the intellectual attainments of the lady con- 
corned and will naturally be disinclined to set aside the deed where she 
is proved to have possessed a capacity to judge for herself. 


Thess are only general principles, and it cannot be too strongly emphasized 
that theré is a grave risk of failure of justice, if they are moulded into 
inelastic formulas er ‘crystallised into inflexible rules, and treated as of 
universal application, regardless of the spécial facts and surrounding 
circumbtances of the concrete case which requires adjudication. - 


An alteration i in a document after its "exetution and registration made in 
good faith to carry out the original intention of the parties, does not: 
vitinte the instrument. , 


t 
. 


A material change or alteration of an instrument is one which causes it to 
speak a language different in legal effect from.what it originally speke. 
Accordingly any act which changes the legal effect of the instrument, that e 
is, which? changes: the legal identity or character of the instru- 
ment, either in its terms or in the relation, of the Parties to it, isa 
^ material change or technically an alteration. Iti is the effect of the ‘act 
' upon thy instrument and not the particular manner in which it is done, 
that is material, and hénce ap alteration to be material’ must be an actual ^ 
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alteration, whether by erasure, interlineation, addition or substitution 
of material matter affecting the identity of the instrument or contract ; 

it must also be in a material part of the instrument and must affect the 
tights and obligations of the parties thereto. To constitute an alteration 
matgrial, it is enough that, if the instrument were genuine, it would 


operate differently from the original. į 


What. alteration i is immaterial depends upon the nature of the instrument * 
* $ also upon the nature of the change. 


Though there may be ground for suspicion, though the conduct of the par- 
ties may engender doubt, the Court's decision, must rest, not upon suspi- 
cion buk upon legal grounds establisbed by,legal testimony. Krishna Kisor 
De v. Nogendra Bala Chowdhurani ^ T 


if to have independent legal advice ; See Pardanashin lady - 
Parties to be présent—Experimental test ; See Arbitration "T v 
— to be present—Inspection ; See Arbitration ..., sae ve 





——+ to be present when proof 1$ led by either ; See Arbitration m 
Partition—-Minors ; See Family settlement | Me us "S 


——— — Purchaser of son's share—Mother, if entitled to a'share—Stri- 
dhan received from father, if to be deducted. 


Though a Hindu mother cannot compel a partition so long asthe sons 
remain united ,if a partition does take place between the sons, she is en- 
titled to a share equal to that of a son in the coparcenery property, and 
she is entitled to a similar share on a partition between the sons and the 
purchaser of the interest of one or more of them. If the mother has 
received stridkan from her husband or father-in.law, its value should be 
deducted from the share received on partition ; but the stridhan received 
from the father of the lady should not be deducted. 

A member of the family cannot by alienation of his interest, prejudice the 
position of another member, because no owner of property is competent, 
asa general rule, to convey to any person a higher right than what he 
himself possesses. Jogobondha Pal v. Rajendra Nath Chatterjee ae 

~—Sudras in Madras mm Adopted son and after born son—Hindu Law 

Decision resting on discrefion—Fiduciary relationships in India— 

English irusiee—Daliaha Chandrika, is authority. 


The rules applicable to accounts between trustees and cestui que trusts in 





^ 


, England do not invariably apply in their entirety to fiduciary relationship - 


in India : e. g to the case of a manager of a joint family, who, except 
where direct misappropriation is proved or fraudulent and improper con- 


what he has actually received and not for what he ought to or gnight 
have received, if the moneys had been profitably dealt with. 


There are fiduciary relationships in India which do not involve all the duties 
which are impased upon trustees i in England. 


Among Sudras in Madras the adopted son shares equally with the subse- 


version ofthe@noneys to his personal use, is liable to account only for, 
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quently born Asrasc%on. The rule to that effect first propounded in the 
Dattaka Chandrika has been accepted and acted npon by the Hindus in 
Madras for over a century, and may now be regarded as established law. 

The Dattaka Chandrika has Ween long accepted in Southern India as a high 
aüthority on the law of adoption, but where its propositions are not based, 
` upfon authentic texts it is necessary to enquire whether they have i in tact 
e been dicepted and acted upon as law. 


, It requires very special and unusual circumstances to induce the Privy u^ 


Council to vary a decision resting on discretion, even though the view of 
the first appellate Court, differed from that of the primary Court as to the. 


way in which that discretion should be exercised.  Afmmllüi Perraza a 
Aramili Subbarayudu Em i 


rm rn ^! a 





between sons and the purchaser of fhe interest of one or more of the 
sons—Stridhan received from father ; See Partition ^. "T 

—— ——— between the sons and the purchasers of the interest of one or more of 
the sons—Mother, if entitled to a share ; See Partition 


Pariner, without the consent of other partners, carrying on business of the 
same nature as and competing with that of the firm ; See Partnership... 


Partnership—Jueproperly constituted abpeal—Civil Procedure Code (Act V of 

1908), O. 30, suit under—Names of partners disclosed —Death of one 

ı ef the pariners—Legal representafives, application by, for substituiion— 

Application barred by limitation —Limitation Act (IX of 1908), Sch. t. 

Art, 176— Pariners, other, application by, to make them co-respondents 

~ Inherent power—Account, reopening of— Partnership, dissolution 

'oof-—Nao fixed term agreed-upon for dissolution Presumption—Conti- 

nuance of parinership—Accoursts—Scope and exient-—Puriner carrying 

on business of same nature and competing with that of firm, liability 

of-—ContractAct (IX of 1872), section 257—Notice— Evidence Act (1 of 
1873), Sees. 66, 114 Iles. (g), 164. 


A suit to take the accounts and wind up the affairs of a, partership cannot 
proceed in the absence of one of the partners. or, in the event of his 
death pendenti lite, in the absence of his legal representatives : 

When an appeal has abated in part in respect of the heirs of a deceased 
appellant, the result of such abatement ° may be to make the appeal af 
imperfectly constituted appeal which the Court cannot proceed to hear, 
this depends- upon the nature and scope of the suit : 


* 

A suit contemplated by order 30 of the Code of Civil Procedure’ may 
be brought by or against" 2 firm in the firm name even though éhe firm 
may have been dissolved before the date of the suit, provided the cause of 
action atose before the date of dissolution. This may be®done, notwith- 
standing the position thata firm is not recognised as an artifici! or 
juristic person. The proceedings in a suit so" brought continues in the 
name of the firm, even though the names of the partners are disclosed : 
Order 30 rule 2 of the Code of Civil Procedure. * 

In the plaint although the suk was described asa suit by a firm against 


29 


29 
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three other firms, the names of the members gf the firms were disclosed. 
During the pendency of the appeal, one of the members of the plaintiff 
firm ' died on the 20th June 1920. On the 3rd January, 16921, the three 
sons of the deceased applied under order 30 rule 4 (2) of the Code of Civil 
Progedyre, as his legal representatives to be added as parties appel- 
fants. > This application was dismissed on the 2:st June, 1921, undgr 
article 176, schedule I of the Limitation Act. Three days later,’ the 
. supViging appellants applied to the Court to add as respondents to the 
appeal the legal representatives of the deceased co-appellant, who had, 
e through their remissness, failed to join as appellants within the prescribed 
time : * ; 
Held, that the Court had under the circumstances, inherent power to add a 
respondent to the appeal. z i 


An account oncedaken in the presence of the parties interested and ac: 
] i BE 


quiesced in by them will not be lightly re-opened. 


Where qo fixed term has been agreed upon for the duration of a partnership 
any partner may determine the partnership at any time or giving notice 
of bis intention so to do to all the other partners. But the dissolution 
takes place as from the date of the communication of the notice E 


Where persons who intended to retire from the partnership’ business did 
continue to take things from the business and to associate otherwise with 


its work, a presumption may be drawn in favour of the continuance of the ~ 


partnership. 

The accounts in a suit for recovery of money due on adjudication of accounts 
upon dissolution of a partnership business, have fo be taken for the bene- 
fit of all the persons concerned, the scope and extent of such accounts 
must be determined by the Court on the true state of facts disclosed in the 
evidence and cannot be restricted to the limited measure of relief claimed 
by the plaintiff on inaccurate allegations. 

If a partner, without the consent of the other partners, carries on any busi- 
ness of the same nature as and competing with that of the firm, he must 


account for and pay over to the firm all@profits made by him in such busi- ~ 


ness, and he must also make compensation to the firm for any loss 
occasioned thereby. The rule is not applicable to a really different busi- 
ness, though the same knowledge and information may be useful in 
both.” ; 

Section 2 57 of the Contract Act makes it obligatory upon each partner to 
render true accounts and full information of all things affecting the parte 
nership to any gartngr or his legal representatives, The occasion, in 
ceftain cages, however, arises after the preliminary decree. is made. At 


that stage each partner should be served with the notice contemplated by* 


section 66 of the Evidence Act to produce such accounts and papers as 
may be in his custody. If he omits to produce the books ‘and the books 


are proved tobe at the time in his custody or under his control, the pre- , 
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sumption recognised ia illustration (g) to section 114 of the Evidence Act 
may “be applied, namely, that evidence which could be and is not 
produced has been withheld because if produced it would be unfavourable 
to the person who withholds it In such circumstances, secondary evidence 
wiji become admissible, and the party who has withheld the documants® 
will nog be able to use the original document -as evidence at a *later stage 
*ywithout the consent of the other party or the ‘order of the Court, as pro- 


vided in section 164 of the Evidence Act. Pulin Behari Roy v. Mahendræ jg A 


Chandra Ghoshal Ax T - «ie m 


~mm, continuance of—Ihtention to ritire from partpership business— e 
Continuing to take things from partnership business and associating, other- 
wise with its work ; See Partnership ... is us ar 

————-——, dissolution of—No fixed term ageeed upon for the duration of 

partnership ; See Partnership "n en =œ © ax 

, dissolution of, how and when take place—No fixed term agreed 

upon for the duration of partnership. 3 See Partnership tis m 





, how dissolved —N o fixed term agreed upon forthe duration of 
rn ; See. Partnership “a RT is 
Party—Suit to take accounts and wind up the affairs’ of a partiendo) ; Ses 
Partnership... an — m e " 
—, if can appeal against a decree in his favour, solely for the purpose 
of attacking the grounds assigned in the judgment in support of that 





decree ; See Appeal ae “i or ose sis 
~~~ obtaining full knowledge ; See Notice - E s 
—-— dismissed from record, if can appeal ; Sse A ppeal, right of . ia 


— to a bond, if can show non-payment of consideration, though payment 

recited ; See Pardanashin lady zs ds us ns 
—— to a bond, if can show that the consideration was in reality different 
from what was stated in the dead ; See Pardanashin lady e ni 


Penal Code, Sec. 299, Explanation—Person suffering from injury, not fatal to 


ordinary man ; See Murder ies w ow æ 
Permanent settlement, lands included in—Question of fact; See Possession, 
suit for T m S? m - v 
Person, when is said to be In occupation of holdBg for purpose of assessmen 
of rates and taxes; See Assessment, .. á e im 
— —-holding adversely to the defaulting proprietor, liability of, after the 
confirmation of revenue sale ; See Mesne profits oie S 


Place of Public resori— Calcutta Suburban Police Act (41 B. C. of 1866) Sec. 
18—Stall in public road on which soda water is sold. 


A stall on which soda water is sold rot for consumption on the remises, 
is nota place of public resort within the meaning of section 18 of “he 
Calcutta Suburban Police Act. Hence a person commits no offence in 
selling soda water and other crated water and non-intoxicating beve- 
rages on a stall in a public road, without a license for the sale thercof, 
Hemanta Kumar Sen v. KingeEmperor D xu "i 
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Pisint, amendment of—Object ; ; See Pardanashin lady Jo m 529 
———— in collission cases ; See Collision |... e ý TA 178 
Pialutiff, if can claim mesne profits subsequent to an offer by deferidant to 

1 restore him posseesion ; See Mesne profits ' ws sie . 415 

\ Pleading and proof, variance between, if fatal ; See Pardanashin lady m 529 
Pollceofficer® investigating, statement made by relative of prosecutor to, if 
A can be ébntradicted ; See Evidence, admissibility of e es . 33 
E E e eR investigating, statement made by relative of ius to, if can 
. bó dosoborsisd'y See Evidence, admissibility of . is s 53 
~ — officers, evidence Gtesmtalemests made by persons ; odd Evidence, admis. 
sibffity of E @ we "EN 3s - i 53 
——— service tenures ; See Palayams aes ane rl m 6 
Possession, adverse, by tenant, nature of ; See Landlord and tenant WE 133 
— , adverse, continuance of ~Lan@ incapable of ‘ use and enjoyment 
by rightful ower; See Title, declaration of ve ae? Dm 302 
, adverse, nature of— Title ; See Landlord and tenant ... ons 133 
— 2, constructive, of land--I ntervention of public authorities for pre- 
servation of peace ; Ses Title, declaration of ... us E 402 
——— , delivery of, if necessary—Settlor appointing himself as first mut- 
wslhi; See Wakf m m we a 444 
Possession, lawful—Evidence ; See Adverse possession 432 


t 


me, suit for — Bengal Tenancy Act (VIII of 1885), section 95 (a), 97—~ 
* Rstate-—-Reformation—Aceretion—Fower of Manager of Court of 
Wards to sue—Suit barred by special law of limitation~Farty, if en- 
titled to deduct toa months for service of notice under section 80 of the 
Code of Civi? Procedure (Act Vi of 1908),—Limitation, plea of -—Limita- 
Hon, when fo be decided against a party—Bock, containing history of a 
district, admissibility of— Presumption of continuity, applicability of— 
—Rennall’s map-~Presumption of accuracy—Evidence Act (1 of 1872), 
Section 83. . 

When the Bengal Tenancy Act gives the District Judge the power to direct 
that an estate be managed by the Court of Wards, in such case that body 
has the same powersasit basin gegard to other estates directly 
coming within the provisions of thq Court of Wards Act. In the latter 
case, there would be a power of suit in the our of Wards. 


Section 97 of the Sengal Tenancy Act gives the Court of Wards power to 
sue in the case of an estate which comes to it under the" provisions of 
section 95 (a) of the Act. 

The word ‘ estate’ in section 95 (a) of the Bengal Tenancy Act, means all 
that the holdeg is gntitled to by way of reformation or accretion. The 
lands which were handed over to the Manager of the ( ourt of Wards and 
the lands which were subsequently reformed, are the whole estate. ' 8 

ii . “Th the case of a suit alleged to be barred under a special law of limitation, 
the party is not entitled to deduct the period of two months for service of 
notice under section 80 of the Civil Procedure Code. 


Possession — (Conta: » d 
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, It is necessary that limitation T be pleaded in all cases. But particu- 
larly this is so where the bar is alleged under .some special law. 


The general rule is, that points’ of limitation should not be allowed te be 
raked for the first time fo 'appeal. whete they, involve a decision upon 
qugstions of fact. ae ae E eu p . 


Points of¢imitation should not be decided against the parties unless atten. 
"tion hag been drawn to the question ot limitation and an opportunity given, e 
them to meet it on the evidence, 


If limitation is urged as bar, the facts,on which it is barred, must be peeved 
after an issue has been framed. aise Ge ed TE as 


‘ 


The mere fact that a book containing the history ofa certain district was 
not referred to in the'lower Court, may ‘not be, of itself,’a good objection. 
lf, however, the book was used to establish the’ existence of facts which ` 
the party had no opportunity of meeting and which he desired to rebut, 
the admission of the book rin the. appellate Court might involve a 
remand. ' — A Kai ` i E . 


' 


The presumption of continuity varies ‘with the circumstances ef the ease 
and is applicable to things which are’ continuous im their nature. If 
they are that, then the Court may presume that ‘they continue in the 
state in which they were last known in the absence ef evidence te the 
contrary. 


Renuell's map was made some as years 'or so before the decennial settle- 
ment on which the permanent settlement proceeded. If it be referred te 
as evidence there is a presumption ‘of its accuracy under section 83 of 
the Evidence Act in respect of such matters as to which it is admissible 
in evidence. ‘Secretary of State for India in Council v. Annada Mehsa 
Roy : a CC owe pn ane E 





, suit for—Limitation—~Dispossession by landlord—Ben gal 
Tenancy Act (VIII of 1885), section 148 A, schedule Ill, Art 3— 
' Arrears of rent, recovery of. : 


Article 3, schedule III of the Bengal ‘Tengacy Act is applicable, whore the 
dispossession is effected by the tenants settled upon ‘the land by ‘co-sharee 
landlords with the help of their naib. ' 


A suit under section 148 A ‘of the. Bengal Tenancy Act should be to rece- 
-ver the whole of the arrears due and not the entire rent payable fer the" 
holding. Profulla Chandra Ghose v. Baburam Mandal ZA 


aw 


"m ull form Limitation Act (ZX of 1908), Sh. I, Art. 46—Limita- 
tion law, rule. of construction. of—Order undar sectionego(m of the 
Bengal Survay Act (V.-B., Cu :of 1875y Suit, when - instituted —Cónil 
Procedure Code (Act V of 1908), O. 2 R. 2—Survry and thak maps, pre- 
Terence between— Thak map, evidence—Adverse possession — Lond. after 
submergence— Su bnergence, seatonal- Wrong-doer—Consiruckve. pos- 
Session. . 
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Possession—(Conid.). 
A possessory order under section 40(1) of the Bengal Survey Act, bears an 


analogy to a decision under section 34 of Regulation VIII of 1822. The `; 


order, until reversed or modified by competent authority has the force of 
an order of a civil Court declaring the parties to be in possession of the 
land in accordance with the boundary as determined by the Collector. 

It is contgary to Sound canons of construction to enlarge the scope of ghe 


pyovisions of a statute of limitation, by importing into it words which are 
fotto be found there. 


A suit instituted more than three years had elapsed from the date of the 
offer under section 41eof the Bengal Survey Act, if not barred by limi- 
tation under article 46 schedule | of the Limitation Act. 


A suit is instituted on the date when the plaint is filed and not on the date 
when it is ordered to be registered.” T 


If the cause of action in the subsequent suit is different from that in the first 
suit, the subsequent suit is not barred under order 2 rule 2 of the Code 
of Givil Procedure. What the rule requires is that every suit shall in- 
clude the whole of the claim arising from one and the same cause of ac- 
tion and not'every.suit shall include every-claim or every cause of action 
which the plaintiff may have against the defendant. 


There is no inflexible rule that a survey map must have preference Over a ' 


thak map. ‘There is no general or definite rule making it incumbent 
upon the Courts to follow either the one or the other; the Court may, if 
it considers that the thak map is more reliable, follow that in preference 
to the survey map. : 


Where the thak proceedings and the decision of a dispute , took place in the 
presence of the predecessors of the parties to the suit, the thak map isa 
valuable evidence in a suit between the successors of the persons who 
were present. 


. Land after submersion becomes derelict, and so long as it remains submer- 
ged, no title can be made against the true owner. This principle is ap- 
plicable where the reflooding i is seasonal and occurs for several months in 
each year. When the land is re-submerged, the possession of the adverse 
holder ceases and the possession 8f the true owner constructively revives, 
so that while the land remains submerged whether for a year or a month, 
no,possession can be deemed to continue in the wrOng-doer so as to be 
available towards the ultimate acquisition of title against the true owner. 


The possessipn must be adequate in continuity, In publicity; and in extent 
of area, in order that it may be ‘effective to destroy the title of the truc 
owner. Possessimn to be adverse must be actual, visible, exclusive and 

hostiley and a distinction must be made. between continuous adverse eg 
pation and isolated acts of trespass. 


— I 
The doctrine of constructive possession cannot be applied in favour of a 


wrong-doer, whose possession must be confined to actual possession, that 


isto day, if he relies on adverse possession, he tan succeed, only as re- 
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P oxsesslon—(Contd.). e 


gards the portion of the land "in suit of which he proves actual posses» 

-sion for ‘the statutory period. H, H. Maharaja of Cooch Behar v. Raja 

Mahendra Ranjan Rai Chaudhuri ie wi iyi - 
9 - d = 


Sefilement —Burden of proof—Quinguennial papers, evidenaiary value 

ef — Hdhà shetches—Boundaries including area greater than referred to. 

in return—Land after submergence, right to—Adverse possession-e " 

Possession, nature of—Submerpence of reformed land— Re-floodino sea» 

sonal—Revenue sale, what is sold—Limitation Act (IX of 1908), Sch. 1 

Aris. 140, 14%, 144—Estate Salling into possession —Ndoerse possession " 
^ against limited estate holder. 


It cannot be piesumel as a matter of law that the state of things described 
in the thak and sutvey maps existed at the time of the Permangnt Settle- 
ment. The question, what lands were included -in the Permanent Settle- 
ment, is a question of fact and not-of law which may or may not be satis- 
factorily proved by subsequent survey maps. — - E 

The onus of proving that any "particular lands‘ were included in the Perma- 
neüt Settlement of 1793 is on those who affirm that such was the case and 
the burden of proof is not necessarily shifted by the production of the 
thak and survey maps showing that specific lands are included in 2 parti- 
cular estate. The ¿kak and survéy maps are valuable evidence of the 
state of things at the time they were made, but it does not follow that 
they show conclusively what was the,state of things at the time of the 
‘Permanent Settlonient. - 


Quinquennial papers prepared by the revenue authorities from 1795 to 1799- 
under the provisions of Regulation XLVIII of 1793, are admissible in 


evidence. 


Reliance can be, placed upon hand sketches drawn up by the parties on the 


, basis of the Information derivable from the quinquennial papers and the 
Hakikat Chauhaddi: papers. 


If, in fact, the boundaries are proved to incide an area far greater than - 
that referred to ih the returns, such miscalculgtion or misrepresentation T 


cannot defeat the title to the estate. -- 


Tho land after submergence becomes derelict, and so long as it remains sub- 
merged, no title can be made against the true owner. ,: 

The nature of the possession required in an adverse possessor of waste lands 
sufficient to take the title out of the true owner, is that the possession 
must be adequate in continuity, in publicity, and in extent of agea. e 

No rational: distinction can.be drawn between cases where reformed land id" 
after a fe% years again «submerged by the flood for A time, and cases 
where the re-flooding, is seasonal and occurs for several months in each 

In 4 gale held under Revenue Sale‘law (Act XI of 1859) what is sold is not 


, suit for— Thak and qurvey maps-—Lands included in Parmanent 


, 


46 


4 
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Porsession—(Conta.). . 
the interest of the defaulting owner which is determined on the failure to 
pay the Government assesment, but the interest of the Crown subject to 
\ the payment of the Government assessment, and, therefore, the period of 


limitation for adverse possession against the purchaser at such a sale only 
«omi mefices to run from the date of the sale. 

e, Undera deed of aotocuiunts the mother-in-law of the plaintiff was to emoy 
~ = tht properties of her adopted son-for life; she was also to enjoy for life 
aueh immovable properties as she might acquire out of the profits of the 
properties of her adopted son in her possession, and the mother-in-law of 
the plaintiff purchasedecertain properties out of such profits The hus- 
band of the plaintiff died on the 27th April, 1887, and her mother-in-law 
died on the 26th February, 1900. The present suit for possession wai 
instituted on the agth March, 19 10:6 


n 


Held, that the plaintiff became entitled to possession only after determina- 
tien of the limited or particular estate held by her mother-in-law and that 
estete did not fall into possessjon until her death, which took place with- 
in 12 years before the suit. To such a suit article 140, schedule I and 
net articles 142, and 144 of the Limitation Act were applicable. 

Artiele 142, schedule I of the Limitation Act could not apply as the plain- 
$i was never in fact dispossessed ; nor could article 144 apply, as posses» 
sion of a trespasser could not be, deemed adverse against a person not 
entitled to be in possession at that time. The Secretary of State for 
India in Council v Moulvi Wazed All Khan Pani . ie id 


of tenant of land encroached upon, when adverse to landlord; See 
Landlord and tenant - - - wo! i» 
—— of wrong-doer, if continues —Sab-mergence of land, either for a year 





ex for a month ; See Possession, suit for i See - 

Possessor, adverse — Possession, nature of ; See Possession, suit for ‘ T 
Posthumous son, it bound by deed of relinquishment executed by Hindu widow. 

in possession ; See Family settlement — - m m as 

son, if bound by an alienation by his mother, of his paternal estaté 

before his birth ; See Family settlement Ne s us 


—— — —— son, rights of, how to be determined ; See Family settlement oen 
ue son, title when commences ; See Family settlement — .,, a 
Powers of several executors, if can be exerciseft by any one of them ; See Cene- 





rál grant E E - =, w ine 
Prescription —L«nd for use «s burial griund—Acguiescence—Lasement, 


new species oj— Customary right—Fi leading—Custom, requisites of— 
Cusiom and prescription, difference Ueimeen— Remand on dssue- not 
© zaised in pteadħhgs. | | l 
Land for use as a burial ground may be acquired through-“purchase or 
‘ ans cation., But law does not recognise that an easement-by prescription can 


. be created by the mere fact that dead bodies as are placed in graves on'the- - 
e land of another and permitted to remain there for the Pierre : 
t T D * 


ferm. E m" n 
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Prescription—(Contd, D» ; 


The right to bury in a given tract of fand cannot be deemed a right’ imposed 

$ for the beneficial enjoyment of land. There is ho such thing as a domi- 

nant heritage to which the easement right can attach andthe right to 

ME bury upon a tract of land fn no sense falls within the general definition of 
thesterm “ easement.” — * begu . ° 

Where the owner of land has acquiesced in the burial of dead bodies on his 

“property, apart from all questions of acquisition of title by adverse posses- 
sion, a Court of justice may prevent the desecration of the graves. C 

The Court will not create a new species of easement ‘specially, if the 


casement claimed, constifutes a nuisance. . i . 


- When a customary right is claimed, it should be specifically pleaded; all 
the essential requisites to its validity.and binding effect must be averred 
and the custom so pleaded must when pug in issue, be proved as laid, 

, When a plaintiff sets up a prescriptive right, he cannot in fairness jp the de- 
fendant, be allowed to succeed on the basis of a customary right. 

A custom must be immmeorial, reasonable; continued without interruption 
since Its immemorial origin, certain in respect of its nature generally as 
well as in respect of the locality where it is alleged | to obtain and the per. 

' + sons who i it is alleged to affect. 

Custom differs from prescription in the "fact that spsicdo dol is the making 
ofa right while custom ‘is the making of a law. 

Even if an appellate Court be deemed competent to remit a case for re-hear- 
ing on an issue not raised in the pleadings nor even suggested in the trial 
Court, this ought only to be done in “exceptional cases, for good cause 
shown, and on payment of all costs thrown away. (opal Krishna Sil s. 


i 











` Abdul Samad Chaudhuri - - we a 
Prescriptive right, setting of—Customary right ; See Preacriptlon ^ 
Presidency Towns Insolvency Act, Section 13, sub-section (3:1—O mission to 

serve notice, effect of ; See Notice — ... MR a m 
A sma , Section 36—Order for discovery, if dis- 
obeyed, effect of; See Discovery, - m a ow - 


Presumptlon—Adoption took place long before—Treatment by members of 
family and in public transactions ; See Adverse possession ws " 
‘means — —Continuance of partnership—latention to retire from part- 
nership businese--Continuing to take things from partnership business 
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' and associating otherwise with its work ; Sea Partnership d ái 
Declarations of wakf not acted upon by settler and its objects 
, | are not given effect to; Seo Wakf u m m m 
mrt! rn Easement of necessity—Part of tenement retained by “grantor 
after disposing ; ; See Easement A. quw p dno €t os. on 
— > — Entry inc ` vecord-of- rights Non-agriculiwral Yand—Bengal è 
ah Tendheg Act (VIII of 1885), See. 103 (B) Sub-sec. (3). p 


, Ifan entry has been made i in the rečord-of-rights "with regard:to land which 
. = does not come within the scope of the Bengal Tenancy Act, and with 


ndara to which! the revenue, officer. Bad no jurisdiction to make the eni - 


m 
a 


LÀ 
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Presumption--(Co ntd. 
the presumption under section 101 B (3) of the Bengal Tenancy Act is not 
of such great weight as would be the case if „the entry were with 
regard to matters which aro rightly and properly included in the record- 
ofrights. Raja Sasi Kauta Acharjya Bahadur v. Sandhya Moni Dasya "IL 


5 — Possession, lawful or unlawful—Evidence ; See Adverse posses- e 


. 
. e 
sion ¢ * s zm " os Bm 


s z -Thak and survey maps—State of things at Permanent Settle- 





* 
ment”; See Possession, suit for en awa we ANS 


—— —— of continuity— Applicability ; See Pessession, suit for ^ 
Primogeffiture sanad, constguction of—'' Successors,” meaning  of--Person 
taking by alienation ; See Oudh taluqdars - E " 
Privy Coancil—Decisioa resting on diseretion—Varying views of lower Cowts; 
See Partition .. - Lay m one we 
Proceduce—Statememt in judgment as to admission—Litigant aggrieved ; See 
Title, declaration ‘of Mea eis is iss m" 
Proof, nature of, to establish a will ; See Will e - » 
Prosecutlon— Withdrawal from—Criminal Procedure Code (ActV of 1898), Sec 
494, order under, effect of —Charges, addition of-—Criminal Procedure 
Code, Secs. 226, 2327 — Penal Code (Act XLV of 1860), Secs 297, 498. 
An order by which the Court acting under section 494 of the Code of Crimi- 
nal Procedure, accords consent to the withdrawal from a prosecution, is a 
judicial order and for every such order the reasons should be given so that 
High Court acting in its Revisional Jurisdiction may be ina position to 
examine into the matter and determine whether the discretion vested in 
the Court has been properly exercised. 
The Court of Sessions may add charges under sections 497 and 498 of the 
Indian Penal Code, in the manner indicated in section 226 and the fol- 
lowing sections of the Code of Criminal Procedure, when the complaint 


of the husband was not merely of offences involving the use of force 


but was also a specific complaint of the offence punishable under the 


aforesaid sections of the Penal Code. Rajani Kania Shaha v. Idris ` 


Thakur mS m s w 


Purchaser, notice to, by, title deed, effect ab) ; See Notice 2n ass 
— — af a sale for arrears of. fevanue-- Tiile, whose, is acquired ; See 
e 


Mesne profits w - - in 
— —— gt à sale for arrears of revenue, rights of—-Person holding adversely 


to the defaulting proprietor, liability of, after the confirmation of revenue 

sale; See Mesne profits „e ie sae es ' a 

Putni lease containing no stipulation'as to rent payable for chakran land— 

Caqukidarl chakra’ land resumed - Rent payable to Zemindari; See 
Chaukidari chakran land .. ate oe T 

e Pria] Regulations, Secs 8,10—Strict conformity with the ea ; See 


e Putni sale P " ee T s €: 
a A — —— , Seco 10-—Self-contained notice ; See Putni sale um 


Putni sale— Paint Regulation (VIII of 1819), section# 8, clause (2), 10— 


* 


tee m 


` Paar. 


415 


275 
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Putnl Sale—-(Conid.). i 
Notice to be stuck up in Collector's cutchary—Requirements of Putni 
Regulation to be strictly confirmed— Forms, observance of. - 

j Section 10 of Putni Regulation contemplates a self-contained notice, which 
comprises not ‘only ‘a specification of the arrears and notification that the 
salg will be held on the sst Jaistha if the amount claimed be not paid 6 
before that date, but also a statement of the lots proposed tobe sold „in 
Rhe order in which the sale will be held. 


The notice to be stuck up in the cutchery of the Collector, like the petition,” 
must contain specification of the balances that may be due to the zémin- 


dar concerned from all thé putnidars under him and a cgpy or extract of e 


such part of the notice as may apply to an individual defaulter shgll be 
. sent by the zemindar to be similarly published at the cutchery or at the 
principal town or village upon the land olsthe defaulter. - 


Strict conformity with the requirements of the Putni Regulation iff respect 
of the contents and service of the notice mentioned in sections 8 and 10 
is essential to secure, a valid sale. 


The zemindar is exclusively answerable for the observance of the forms 
prescribed in section 8, clause (2) of the Putni Regulation. Raja Bhupes- 
dra Narain Singh Bahadur v. Madar Bux Sheikh - 


Quinquennia! papers prepared by revenue nuthorities under the provisions of 
Regulation 48 of 1793, admissibility i in evidence ; See Possession, suit for 
Ralyat at a fixed rate, if can acquire a right of occupancy—Bengal Tenancy 
Act, section 20 ; See Ejectment ai RA - = 


Recelver—Civil Procedure Code (Act Vof 9 8 , O. 40, R. 1, (2 —Finding as 
to allegaiions necessary Receiver, if can enquire into claim of title— 
Court, if can delegate power of enquiry to recewer. 


The Court, on an objection being made by persons who are no parties to` 
thé suit, claiming the properties to be theirs aad in their possession, is 
bound by clause (2) of the rule 1 of order 40 of the Code of Civil Proce- - 
dure, to come to & definite finding as to the truth of these allegations be- 

" fore it can make an order directing the regeiver to take possession of tho ` 

' properties. Such allegations ia the petition annot be disposed of on the 
ground of a discrepancy between them and the contents of earlier peti” 
tlons filed by one of the petitioners “nd others when they applied to be - 


399 
141 


233 


added as parties to the suit | S .. 


It is not the duty of a receiver of a property to enquire into the claim 
of title made by third parties, and the Court has no power under the 
Code to deligate an enquiry on this ie to the receiver. sid Raha- 


, man v. Jamila Khatan — .. we - tus jaw” 123 


Receiver, it San enquire into claim of title by third parties ; See Receiver d 


Rectification —Moripage deed — Misdescription— Specific Relief Act (4 of 187, D, 
Section g1—What to be proved— Reformation—Mistake in mortgage 
deed reproduces in decree, ifecan be rectified — Unilateral mistake. 


^ 


° and common to both parties.’ In other words, each must labour afiko’, E 
a 2 gåder tho same misconception in respect to the terms of the written 
' instrument. : i 
‘an ager, to justify ; rectification there must be pidak of ea common intention 
different from the expressed Intention and a common mistaken ' supposi- 
tion that the intention is rightly expressed in the instrument ; H dt matters 
not by whom the actual oversight Qr error was made, which caused the 
expression to, be wrong. 
A Where the defendant is shown to have been ! aware ant only that the ‘instru: 
"ment did not express the real agreement but also that the plaintiff was 
ignorant of the discrepancy between the instrument and the agreement, 
the case is one for reformation. : t 
Where there i is unilateral mistake, rectification i is refused. 
è If there is a mutual mistake in a mortgage deed in the destiption. dl pro- < 
perty and the same mistake is ` repreduced - in the decree which Is not ^ ' S 
, tesulted i in sale in execution thereof, equity may go back to the original 
‘transaction and reform both the mortgage deed and the decree 50 as to 
make them conform to the intention of the paities concerned. 
Misdescription: of property | involved in a litigation is aufficfent to eevee the 
doctrine of lis pendens applicable i in the, case of a person having know- , 
ledge or notice of the true’ state of things. metu Krishoa Roy v. Joges- 
war Roy ^ e; . wm war n eee gov of St ss 256., . 
Rectification, conditions for ; See Rectification P SU mS 256 
Reference to argument of defence pleader, -if sufficient';: See Jury trial MN 512: 
Re floodiog seasonal—Occurring for several months in each year ; See Eonar 
sion, suit for e. . X et am m e 75 7 141, 
Reformation, case ‘of ; See Reet featiog n T AN - e 256 
Regularity of forms, minute observance of—Persons not familiar with legal ; 
procedure— Justice, principles of ; See Arbitration PEE € 5 39 
, Regulation VIII of 1819, Secs. 8 cl. (2), To ne eM 74. 399 
Rellef against forfeiture— Decree passed on compromise— Jurisdiction of Court E oC 
See Ejectment , . E —( 1 w oe 157 
Rennetls map referred to as KENAN of accuracy—Evidence , 
“eat Sec. 83 z, See Possession, suit for P So t a8 7 208 
Rent—Putni lease containing no stipulation .as to tent .payable for chalfan T : 
* ume: lands; Sse Chaukidari chakran land . w ae - 0. 875 
° I; —abatement of— Case . before , Bengal Tenancy “Act came inta. force : E 
oy No agreement--Diluvion ; “See. Burden of proof se : we we 35 
. 
. 
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4 
‘The plaintiff who seeks the assistance of the Court under section 31 of the 
Specific Relief Act for the rectification of the written instrument must 
clearly prove that there was a prior complete’ agreement which according 
to the common intention was embodied in writing, but by reason of mis- , - 
take in framing the writing, this did not express or give effect to the 
* agreement. The mistake must be mutual that is, a mistake reciprocal * 


n 


. 


a 
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Rent, liability for-—~Porson deprived of possession of part of demised premi- 
ses; See Landlord and tenant, .. ep 
——, liability for— Tenant deprived: of part’ of leasehold € See 


Landlord and tenant es ave - ey 6 
~=, suite for—Intermediate tenure-holder between putnidar and durpùtni- 
dari if can sue durputnidar ; See Intermediate tenure oat ^. 


— huit. fors~Mirasdar ‘between Zemindar and putnidar, if can retover rept” 


fom putnidar ; See Intermediate tenure ki ns ie 
—— suit—Representation ; ; See Title, declaration of . E ES M ^ 
Represeatation-—Decree for rent, when binding against ail persons interested i in 
terlancy—Decree against same person interested in ie See Title, 


declaration of ... ‘wee s : 
Res-judicata—Notice of application for execution Omission, to object at pro- 
per stage ;, See- Limitation. ES se 


med 





Suits for damages—Suits tried togetker—Ssparate fdggente- 
Issue sama-—HEarlier decision operating as res judicata; 

Suits for damages were brought first by A against B and then by B against 
A. They were tried together upon the same evidence, the question at issue 
was common to both, but separate judgments were pronounced. The suit 
by A was dismissed, but the other suit was decreed. A appealed against 
the decree in the suit brought by B but did not appeal against the decree 
in the suit instituted by him: 

Held, that the decision in the suit brought by A not having been appealed 


against, operated as res judicata in the other suit. Gangadhar Kalwar v. 
Sekali Telini ... 


Revenue Sale Law, Sec. md Settlement. —Contract-—Bajsapti talug ; See 
Ejectment... as as ie ae 


— — at — —, Sale under— What is sold ; See Possession, suit for 

Revenne-sale-purchaser’s title ; Sse Mesne profits ^ Qs 

Right, customary, to be specifically pleaded; See Prescription .. 

——— to` bury in a given tract of land, if easement; See Prescription 

Rights to be sold—Cultivating rights, question as to ; See Estoppel 

Sale valid—Strict conformity with the requirements of Putni Regulation, Sees. 
8, 10; See Putni sale a E. Ladi ivi a 

Sanad, primogeniture, construction of—'* Sucgessors”’, meaning of— Persoa 


; taking by alienation ; See Oudh taluqdars en is - 


. Scribe, if x competent attesting witness ; See Attesting witness ... us 


Sessions Judge, if to repeat everything sail by defence pleader in his speech ; 
See Jury trial n E ^ ‘as ey 

Severance —Part retained by, grantor-—Presumption—Easement of necessity ; 
See Easement m oo E m © o 

“Shebalt, grounds for removal of ; See Shebait, office d 

, office of —Grounds fer removal—Incapacity of trustee " Phrchas 





trust estate, ‘not confined to case of trustee for sale—Basis of the rg 


Secret plirchases by trustee never permissible. 
The grounds for removing a shebait from office may not be identical with 
those upon which.& trustee would be removed in England, but if a shebait 
in thb exercise of his duties hae put himself in a position which precludes 
I3 n + n » 
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Shebait—(Conid.). í . 


him from faithfully discharging the obligations of his office, that is suffi- 
cient ground for his removal. ° 
A trustee, if not a trustee for sale, can acquire an estate from beneficiaries | 
whg are sui juris, but only if he has made the fullest disclosure to them 
è “of all facts within his knowledge as to tho value and condition of the * t`- 
. estate and the parties are at arm’s length : otherwise the purchast is 
a * df, The basis of the rule is that a person occupying a fiduciary rela- 
tion may not use for his own benefit Information which he has acquired 
. as to the trust estate. X "X ? 
Even if a person in a fid&ciary position is otherwise entitled to purchase, 
yet if he effects the purchase secretly in another person's name, such 
purchase can never be allowed to Sand, Raja Peary Mohan Muker]e o v 
Monohar Mukerji m" d ae s vi . 89 
Signature, person’ s, character of 3 Seó Will... iss ià as 373 
, unproved, effect of; See Will ... 
Signatures, two, identical—Effect of ; See Will E i n 373 
— =, two, resemblance of See Will m € TN 373 
Small Cause Court decree transferred to ordinary Court for execution—Order 
passed in execution ; See Appeal  .. m 477 
Son, posthumous, if bound by an alienation by his ones of his patema a 
estate before his birth; See Family settlement a. = isse 323 
—-, posthumous, if bound by deed of relinquishment executed by Hindu 
widow in possession ; See Family settlement m WU x m" 3235 
Specific perlormance—tontract to lease—Suit brought within limitation 
period —Limitation Act (LX of 1908), Sch I, Art. 113—-Delay—Status 
quo— Material alteration in value of troperty. ' 


a” 





The proposition that delay, which is short of the period prescribed by the 
Limitation Act, which is of such a character as to give rise to an infer- 
ence of abandonment of right and which is shown to have prejudiced the 
defendant, ‘is a bar to a suit for specific performance. 


Where the plaintiffs delay in filing a suit for specific performance of ‘a con- 
_ tráct to grant a putni lease to hin? though three days before the time 
specified in article 113, schedul@ J, of the Limitation Act, has caused a 
material alteration in the value of the pgoperty because it led the tenants 
to hope that the lease would never be given and to agree to pay en- 
hanced rent in order to prevent it from ever being given, the matter is 


not status quo at the time the suit was brought. Mahara] Bahadur Singh 


v. Suresh Chandra Roy .. A ` 364 


Specific Rellef « Ach Sec. 31—Proof-—Mistake, nature of; See  Rectifica- 


m m " e oe m 256 
—— —, Sec 54--Roots of a sacred tree. penetrating neighBour’s 
— land ; See Mandatory injunction " € - ʻi 315 
" » Sec. 55— Branches of a tree overhanging neighbour's land ; 
See Mandatory injunction E ws "e ! *. 315 
mee, Sec. 55—'Obligation!; See Mandatory injunction "T 315 
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sede: Relief Act, Sec. Re ofa - one penetrating neighbonr's land ; 
See Mandatory injurfttion As w on we as 314 
Statement in judgment as to àdmiston—Litigant aggrieved—Procedure ; See 
Title, declaration of tes “ene 302 o 
— in judgment us to sdn how to be. rotated ; KEN Titlo, | 
declaration of c n "w 7 ‘as Do v» 30 
—-—o— mado to investigating Pollce officer ‘by-relative of grorecutor— * g n 
a CorroBoration ; See Evidence, admisatbility of Pru E s? 
——— made to investigating Police officer by relative of prosecutor, if cap * . 7 > 
be contradicted ;- See Evidence, admissibility of Eoi di 53 
Submergence of reformed land—Re-flooding seasonal —Occurriag for several. te 
months in each year ; See Possession, suit. for. b m. des 141 
Submergeace of land,-effect of 1, See Possess? on, suit for "S. s 465 
Substitution —Application rejected —Application to be added as respondents 
legal representatives of the deceased co-Éppellant—Suit by a a against . 
anothef firm ; See Partnership "e dee ies E 405 
_ Sut, máintainability DE Defendant being major, misdescribed as minor and 

guardian ad litem ‘appointed—Suit asi aa E suit by. 

defendant 3 See Title, declaration of w — . - ses (wee +) 302 
—, stay of—Indian Arbitration Act Ux eft 899), Gane 19— Mater agreed, 

pri fo be referred. ER: 
Before an order'for stay of suit can be made under ségtion Ig of i the Indian 

Arbitration Act, it must be Yestablished that'the suit has been instituted in 

' respect of a matter agreed to be referred. . Jusnendra Krishna - Bose v. 

Sinclair Marry & Co. u- eae s ae: 173 
— , when instituted ; See Possession, suit oe ses sie "m 465 
—, by a firm against another firm—Names of the members ofthe defendant 

firm disclosed —Death of one of the members of the plaintiff firm—A ppli- 

* cation for subetitutlon after time— Application by. surviving- appellants 

to add as respondents legal, representatives of the. deceased sosappellant 

—Inherent power of Court to add ; See. Partnership Em "^ 405 
—— for specific performance—Delay, short of the period prescribed by the 

Limitation Act, when a bar ; See Specific performance — .. is 364 
m to take accounts and wind up: the affaire of a partnership—Party ; See 

Partnership ‘ss $i i E - dis 405 
Survey and thak maps, preference between 5 See eat suit for ET E 465 
Talak-I-bain—Divorce, when takes effect ; See Divorce. M AO. IA «e 7 524 
Talak-hasan—Divorce, when takes effect; See Divorce - wm e ^ s4 
Talak-ahsan—Divorce, when takes effect’; See Divorce ` ' - m 524 
„Tenancy | created under decree on consent-—Leility ot ac provision for eject- - 

ment how tested ; See Ejectment — - w-- > ^ 157 
Teasat—Sncroachment—Kabuliat—Rent to be paid “for KE "land usum" 

Land, {f to bo annexed against the wishes of landlord, 

\ If a tenant encroaches upon the adjoining waste of his landlord, the latter is ^ t o 


y 





entitled to treat him either as a trespasser or as a tenant. If the landlord 
treats him as a trespasser, he js entitled to sue him in ejectment within 12 


ki, years from the date when he becomes aware of the encroachment. . If he‘ - -_ 


*e 5. + . 
e». ' ar) : 
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Tenant—(Contd.), : . | 
treats him as a tenant, then he becomes ligble to de additional rent. 
A kabuliat in favour of the landlord contained the following : —'* If the R 


lands in my possession be sutveyed at the instance of the landlord I shall 
abide by the same and I shall take settlement at the rate then prevailing " 
s eof án ekcess lands of whatever kind, found to be in my possession as. ae 
result of that suivey, whether lying inside or outside the boundaries ngen- 
-~  , tiened in the kabuliat and shall also pay the rent at the aforesaid rate for 
the period during which lands in’ excess of the lands mentioned in the 
, kabuliat have been enjoyed'secretly:?? - 2 


. : .. 
Held, that me clause did not entitle him to'annex the adjoining land and 
retain possession thereof against the wishes. „of the:landlord. Abdul 


Hogsain v. Afsaruddia — .. tee «ie «te 481 
Tenant , encroaching’ upon the adjotaing waste of bis landlord—Landlord, 

tight of ; See Tenant use ‘see san ase So ç ABI 
Teuaut’s possession of land encroached upon, when adverse tg landlord ; ae 

Landlord and tenant BY ae Ps i w 133° 


Thak map, evidenciary value of—Taak pro ceedings and decision of dispute took 
place in presence of predecessors-of parties to suit ; See Possessien, suit 


“for ^ M ʻi m E as D m 465 
— — and survey maps—State of things existing at Permanent Settlement— 

Presumption ; See Possession, suit for Y^ - AP ae 14 1 

———- and survey maps, evidebciary values of ; See Possession, suit for "n 141 


Time, bar of, when ceases to run—Bankruptcy—-Adjudication ; See Limi- 
tation P Pas iy a. ES T - 167 
—-, bar of, when ceases to run farther —Adjidication—Bankruptey ; See 
Limitation ^ .. m E w - ae 167 
——, deduction of-—Injunetion and order for sfay of execution —Stay of exe- 
cution of decree as regards one half share of one of four properties—Stay 
of execution as regards remaining properties hy order of Court; See Limi- - 
tation MD i i i a PE e ol 163 
—— for payment óf money—Time fixed by lower Court—Decree of the lower 
Court confirmed on appeal—Appellate Cone fot providing for time for 


p ayment ; See Mesne profits rtu is " TE 415 
Title— Land under submergence—- True owner ; See Possession, suit for - m up 
— —Submergence of land—Reflooding seasonal and occupying -for several 

months in each year ; See Possession, suit for: uut tS 465 
—— -True owner—l.and submerged ;' See Landlord and tenaat .. M 125 


—— , declaration oí —Liímitation-—Allachment under section 146 of Code of 
Criminal Procedure (Act V tof 1898) —Adverse possessión— Misdescrip- - 
of defendant as minor—Cerivicated guardian proposed as guar- 
, dian ad litem—His consent, if mecéssary—Cioil Frocedure Code 
e —X X/V of 1882), Section 443—Rent suft—Representation—Decision of 
. Court, to rest on what—Statement in Judgement as to IE HEIONS how to 
be refuted. E ` 
When a property is attached aider section 146 ‘df the Code of Criminal” : 
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Tite Conti) - 
Procedure, it passes Pinto legal custody, and during the continuance of the 
attachment, stich custody is for the benefit of the true owner. If the true 
owner was in fact in possession when the attachment was effected, his 
possession in the eye of the law is not interrupted If, on the other hand, 

‘the wrong-doer was in possession at the time when the attachment „took " 
Place, the effect of the attachment is to interrupt his possessjon, and from ° 

® the moment of attachment the possession of the rightful owner revived in. e 

the eye of the law. - * 7 
The intervention of public authorities for ‘the preservation of peace, opara: 
tes in the game way as, the.ois. major of the floods, and the constructive 


possession “of the land, is thereafter, if anywhere, in.the true owner, 

There can be no continuance of adverse possession when the land iff not cap- 
able of use and enjoyment by the rightful owner, . 

Where the defendant was misdescribed as'a minor and a guardian ad litem 
was appointed, although he had in fact attained-majority, “a? suit subse- 
quently instituted by him to set aside the decree should be dismissed, on 
the ground that he was bound by the decree in the former suit,. inasmuch, i 
though aware of the suit and the execution proceedings which resulted in 
the sale, (as order for the appointment of a guardian ad litem was made 

' after notice to the alleged minor and the proposed guardian), he still 
allowed his guardian to conduct the defence and the proceedings on his 
behalf as guardian for the suit. 

In the absence of a provision in the Code of Civil Procedure of 1882 corres« 
ponding to order 32 rule 4, sub-rule (3) of the Cote of 1908, where a 
certificated guardian was proposed for appointment: as guardian ad litem 
the Court might, unless he deelined the Apost eth presumes his con- 

« sent. ed m Pus 

À person can, under certain circumstances, represent the tenancy so as to 

entitle the landlord to obtain in a' suit brought against that person, a de 
crea binding upon all the persons interested in the tenancy. . 

The decision of a Court should rest not upon suspicion but upon legal 
grounds established by legal testimony. 


A statement in a judgment as to an admjssion -made before the Court of 
first instance should not be doubted lightly by the appellate Court, spe- 
cially In.the absence of an. affidavit by the vakil who appeared. in the 
Court of first instance. In cases bf this character, where a litigant feels 
aggrieved by the statement in a judgment that an admission has begn 
made, the most convenient..and satisfáctory: course to follow, wherever 
practicable, is to apply-to the Tudge.without delay and ask for recti- 
fication or review sof, the. judgement; Sarat: Chandra. Malti v. Bibbabatl — . 


_ Debi . eris - T € e a "T 302 
— » notice to purchaser ds. effect of; Seo Notice ', = ai — a56 
—— to estates—Boundaries including area for greater than jM referred to in 

the returns ; See Possession, sult for Ut m e m aro 


Transfer of one part of tenement hy ‘owner: of two tenements, effect of ; See 
Easement — .. ^ - on omes oe si 
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Transfer of one part of tenement by owner of two tenements—Condition of uche = * 
land, how to be determined ; See Easement: T eon es 518 
of one part of tenement by owner of one tenement divided into two 
parts—-Condition of such land, how to be determined ; See Easement 518, 
~~ of One part of tenement by owner of one tenement divided into two parts, 
effect of ; See Easement i. ese ss ae wef: “818 
— — of Vrogerty' Act, Section y2— Contentious ^; See Lis pendens ` ~e 95 
Trespasser, bona fide «nd mala fide, difference between, as to payment of 
. mesne profits ; See Mesne profits oe we m - * (15 
e  Trüsfee, if amd when can acquire estate from bêdeh sanes 3 See Shebait, office 
of tia w b be i 86 
me, incapacity of, to purchase trust estate, not confined’eto case of trustée 
for sale ; See Shebait, office of "T - " - 86 
—— —, Secret purchase by, if permissible ; See Shebait, office of ... ^ 86 
Unborn child, for what purpose treated as born ; See Family settlement a 323 
Unilateral mistake, effect of; See Rectification laki TE 256 
Unlawful obstrucdon—Removal of—Criminal Procedure Code (Act V of 1898), 
Section 133— Fixing arbitrarily time for cross-examining ~ Finding as 
to bone fides of claim. í 
The Sub-Divisfonal Magistrate in a proceeding under .Bectlon 137 of the 
Code of Criminal Procedure for removal of unlawful obstraction to a 
water channel, fixed five minutes for the cross-examination of the wit- 
nesses. He also did not come to any clear finding as to the dona fides of 
the claim set up by the party against whom the order was directed : : 
Held, that the order passed under section 137 of the Code of Criminal Pro- 
cedure, was bad. Emperor v. Abed AH Tafaal a. - €" 5 172 
Valuation for assessment of Courteto Naluahon for purposes of jurisdiction ; ; 
See Jurisdiction m s as 94 
Variance between pleading and proof, if fatal ; See Pardanashin lady ` ^ ^ 529 


Wakt—Zanafi law—Wakf Validating Act (VI of 1013), , Section 3(5)—Pay- 


ment of debts out of rents and profits of Walf property—Martgage, exis- ` 


tence of, at the date of wakf—Valid wakf, how crealed—Iniention 1o 


ereate—Setilor appointing himself mubwalli—Dellvery, formal, of pos 
session, if necessary—Mars-ul-maut—Death-ilness, existence of 


Question of fact—Health of sattlor, atate of, at the date of wahf—Direct ' 


evidence not available—Antecedent and subsequent conditions of settlor 
—Statemenis in the report of the Commissioner and in the cortificate 
given by Kabiraj, admissibility of. . 

Under section 3 (5) of the Wakf Validating Act, it is lawful for a person 
professing the Mussalman faith to create a wakf for the payment of his 
debts out of the rents and profits of the property dedicated. = 


The existence of a mortgage at the time-of creation of the endowment, does 


not render the exdowenent invalid under the Mahomedan law. 
Under law, a valid wakf is created ` by declaration of endowment by 
the owner and delivery of possession is not essential. Appointment of a 
emit walli is not essential to the validity of a wakf. 
* A mere intention to set apart property for charitable purposes is not suffi- 
cient to create a valid wakf, * 
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Waki—(Centd.). . Bed P A 


=, valid, if created— Intention to set t apart Stopery for charitable purpos- 


Where the settlor ‘appoints himself as a fist mutwalli, no formal delivery zof 


possession from himself to himself i ig necessary even according to Imam 
Mohammad. E 7 


“Where the declaration of a wakf is not acted upon by’ the settlor and its 


olflects are not given effect to, it may be presumed that the wakf was ‘not 
ecomplded or the settlor had no bona fide intention to create a wakf." 
Gifts made by a Mussalman during mars-ul-maui or death-illness canng *. 

take effect beyond .a third of the surplus of his estate, after payment of 

funeral expenses and debts unless the heirs give their consent, after the 


death of the donor, to the excess taking effect; nortan such gifts take" 


effect if made in favour of an heir, unless the other heirs consent “thereto 
after the donor’s death ; similarly, a wakf made in death-illness is valid 
only to the extent of a third of the net eState left by the deceased, un- 
less the heirs consent. 

A Muslim who is in mars-ul-maut oc death-illness cannot make a valid dis: 
position of more than. one-third of his: property, and if he purports te 
make a wakf in such illness unless his heirs consent, the wakf will affect 
only one-third of his estate and will be invalid in respect of the excess ; it 


operates, notwithstanding that possession of the entire property dedicated 


has been delivered to the person nominated mutwalli. : 4 

In order to establish the existence of death-illness, there must be at least 
three conditions with regard to the illness which has caused death, 
namely, (a) proximate danger of death, so that there is a- preponderance 
of apprehension of death ; (b) there must be some degree 'of subjective 
apprehension of death in the mind of the sick person, and (c) there, must 


be some external indicia, such as inability to attend to ordinary avoca- 


. tions. 

Whether or not a particular illness constitues mars-wl-mast is primarily a 
question of fact; but it may sometimes be a mixed question of law and 
fact, as where the question prises whether the facts found as to the phy- 
sical condition of the deceased at the date of execution of the deed 
constitute the essential elements of a mars-ul-maxt as formulated by 
Mahomedan jurists. b 

When direct evidence of the state of health of the sitio: on the date of tbe 
deed of wakf is not available, the evidence of antecedent and subsequent 
conditions of the settlor should converge to that point of time. 

Where neither the commisslonér nor the kabiraj has been examined as &. 
witness, the statements in the report by the commissioner to the Court 
and in the certificate given by the kabiraj are not admissible in ipee 
Bibi Jinjira Khatun v. Mahomed Fakirulla Mea. 


444 


—, declarations of, not acted upon by settlor and its objectat fare Ye" cin” 


“efedhto—Presumption ; 3 See Wakf wi >o a pe 


=, valid, how created under Hanafi law—Delivery of possession, ‘if neces 


sary; See Wakt - s P - ^ 


ses; See Wakf € 
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Waki for the payment of debts out of the rents and profits of the property 
dedicated, if valid—Wakf Validating Acts, Sec. & (b); See Wakf tse 444 
. — made in death.illness, effect of ; See Wakf — .. i ET 444 
4 Wih—-Genstneness of disposition—Frovisions prima facie reasonable—~ Wit- 


ness, veracity of —Means of contradiction to be produced— Witness, not 9 
wealthy it trustworthy—Standard of proof to establish a will—Forgery, 

* Q0 question of, in Civil ‘suit—Burden of proof—Party propounding & 

- pill-g-Suspicion—Attesting witnesses to will, if all to be examined— 2d 

P. InidyfeTence with findings of facts by the appellate Court. 

° Where the provisions of a will can fn no sense be deemed inofficious or un- 
natural, but, on the con , are Prima facie reasonable, as not dis- 
regarding the,moral claims of the relatives of the testator which the ties 
of kinship suggest, they do not excite suspicion as to the genuineness of 
the disposition. 2 | 

It is not enough tœsuggest doubts as to the veracity ofa witness; if the 
means of contradiction are available to the party who challenges his s 
truthfulness, these should be produced before the Court. 

It cannot be affirmed asa general rule that a person is not trustworthy be- 


cause he is not wealthy. . 

The standard of proof to establish a will required by the Indian statutes is 
that of the prudent man and not an absolute or conclusive one. The 
Indian Evidence Act, while adopting the requirements of the prudent 
man as an appropriate concrete standard by which to measure proof, is, 
at the same time, expressed in terms which allow full effect to be given to 

circumstances or conditions of probabiljty or improbability, so that where 
forgery comes in question in a civil suit, the presumption against miscon- 
duct is not without its due weight as a circumstance of improbability, 
though the standard of proof to the exclusion of all reasonable doubt 
required in a criminal case may not be applicable. 

The onus probandi lies in every case upon the party propounding a will to 
satisfy the conscience of the Court that the instrument propounded is the 
last will of a free and capable testator; in other words, wherever a will is 
prepared under circumstances which raise a well-grounded suspicion that 
it does not express the mind of the testator the Court ought not to pro- 
nounce in favour of it unless the suspicion is removed, The suspicion 
must be one inherent in the transaction itself and not the doubt that may 
arise from a conflict of testimony which becdtnds apparent on an investi- 
gation of the transaction. 

Though it is desirablo that all the attesting witnesses capable of being 
called, should be examined to remove all suspición of fraud, it is not 
absolutely necessary that where there are many attesting witnesses, the 

‘ ce of evomy ont not called, should be -specifically explained. 

n ofa judge trying the case should not be lightly disregarded 
where the issue is simple and straightforward and the only question i 

Thich set of witnesses is to be believed. But it is otherwise, where the de- 

termination of the question of genuineness of a will depends not merely upon 
assertions of witnesses but upon surrounding facts and circumstances whose * 


t 
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Will—(Contd. » 3 
existence is either admitted or {ndisputably proved, and the judgment of 
the primary Court is vitiated by his failure to test the voracity of the 
witnesses by referenco thereto, Prasanmamayi Debi v, Baikwstha Nath 
Chattaraj — M 384 


— Pasparation—Suspicious PEN neri OMA ion — Acquiltal Conti? . 


e 06 Evidence — Imprebability — Will, construction of, rule yor—Hand- 

] * writing, Proof of —Eoidence Act (I of 1872), sections 47, 73—Compari- o 
son of hand writings—Signatures. T 

Wherever a will i$ prepared under circumstances which raise a well-ground- 
ed suspicion that it does" not express the mind of thg testator, the Court 
ought not to pronounce in favour of it ‘unless the suspicion is removed. 
But this suspicion must be pne inherent in the transaction itself, and not 
the doubt that.may arise from a confit of testimony which becomes 
apparent on an investigation of the transaction. . 

Where there has been acquittal the acquittal is conclusive. 

In order to'prevail against such evidence as has ‘been adduced, the es 
ability must be clear and cogent and must approach very'nearly to, if it 
did not altogether constitute, an impossibility. The objection that the 
witnessea might have been of a better class is at an end when execution 
and attestation are proved. 

In the case of a will reasonable, natural and proper in its terms, it is not in 
accordance with sound rules of construction to apply to it those canons 
which demand a rigorous scrutiny of documents of which the opposite can 
be said, namely, that they are unnatural, unreasonable or tinged with | 
im propriety. 

~ The ordinary methods of proving hand-writings are (i) by calling as a wit- ‘ 
ness a person who wrote the document or saw it written, or who is quali- 
fied to express an opinion as to the hand-writing by virtue of section 47 
of the Evidence Act; (ii) by a comparison of hand-writing as provided 
in section 73 of the Evidence Act ; and (iii) by the admission of the per- 
son against whom the document fs tendered. : 

A document does not prove itself, nor is an unproved signature proof of its 
having been written by the person whdke signature it purports to bear, 

The provision of section 73 of the Evidence ict does not sanction the com. 
parison of any two documents, butgrequires that the writing with which 
the comparison is to be made, or the standard writing 25 may be called, 
shall bo admitted or proved to have been written by the person to whom 
it 1s attributed, and next the writing to be compared with the standard or, 
in other words, the disputed writing, must purport to have been ‘written 
by the same person, ‘that i is to say, the writing itself must state or indicate 
that it was written by that person. The section does not specifically sytem” 
by whom the comparison may be made, though the second paragraph of 


the section dealing with a related subject expressly provides by way of sp =m» 


contrast that in that particular connection the Court may make the com. 
parison, A | 
A comparison of hand writing is at all times as a niodo of proof, hazardous 
14 , 4 
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is the intereüce ilat à pacticulàr signature is? not génulne Bétàuse it 7 


i - from an admittedly genuine aignatuie, yet resmblance | of two sig- C 
x we ; ultordé t né Sake” ‘foundation that one ae of; thei, is, genuine. nF fice © 
If two Sigdatüres. aie | Kai ideiüical, there “is” “feason tor suspicion‘thit “^ 

the ond ‘it fiacitión may “be a 2 ‘copy or careful ‘imitation "of = Eom genine- 
sigêkuké. l P P DE Dine. bi ME 

The chirdctér of d below signature fi generally” of üniform ^ appeátance; 

- and the resemblance between one and another sigrnturà of the : seme per: 
son ‘is thos apparent, | ‘but’ "tid coincidence ` is seldom known where a 
getittine sifrdature ofa Berson ‘ superposed’ ‘ver another genuine signature - 
of the saihe-pérson is 1 such a fücsimile that c one is & a pertst maith to the i 
other in very respect. a S 2a 

It is Hot diflichlé to forge the liand-writing of almost ‘any person éo'that it 
may be impossible for even the most acute and experienced judge to 
dusttiitinate betwen the false’ ahd the true.: Sarojlai Dasi ki ‘Haridas 


` Giai oe ia - 7 UO rus on 
Will, construction òf; See Win ` ve. t “rs P M . 
A A 
—, preparation "ot ~Stispicion nature, of; See Will. " vo 
——, preparation of Suspicion, nature of ; „See Will . 20€ m 


— when does not excite the Suspicion as to the’ genuineness: of the” disposi. 
tion ; See Will 
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Zomindar, if can interpola "bein “I *hinisel® and his tenani, aad” ile 
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» rights ahd’ duties 'of—Zemiddar inferjosinir "Between. tists ahd his” 
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by his ócigipal tnnt i See Inter mtdiate tenure € DEL Re aa 
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_ UNROBED MAGISTRATES: = 


Magistrates, whether I. C. S. or B. C. S (Executive Branch) TUN T 
not hitherto been permitted to wear Court-robes. No Magistrate can 

| therefore insist on any Barrister, , Vakil: or Attorney wearing gowns 
when appedring before them. , Vakils. and” Barristers do not wear , 

_gowns before High Court Judges when, unrobed, e.g. as in Cham- 
bers ; nor before the High Court Registrars (of the Appellate and 
Original Sides), who,are, not entitled to'wear Court. robes. In 1917 
Sir Edward Chamier, Kt K. C; Chief Justice ‘of the. Patna "High 
Court, told the’ writer not to wear his gown, when required to do sq 
-by the L C. S. Sub:divisional Magistrate of Dinapore. 


‘In the High: Court- there is &bsolutely no difference mM 
"Vakils and ‘Barristers as to rules for. wearing gowns. But at this 
late hour some of the subordinate Magistrates who are themselves 
clad in light. summer suits are making. an invidious distinction 
between Barristers and Vakils by insisting on: High Court Vakil 
practitioners wearing gowns when appearing before them, 

. After the. privilege of wearing.gowns, was granted to Vakils the High 
5d Court ordered'subordinate Civil Courts also to wear robes, - District 
Judges alone-having the privilege from - before, The” universal Rule 
for the Bay is. the well-known one requiring the Bar to wéar gowns only 
- before robed Courts. But the Barrister "Chief Presidency Magistrate 
' of Calcutta and, under his orders, his subordinate Presidency: Magis- ' 
` ‘trates both stipêNdiary. and honorary, insist on all High Court prac- 

, litioners, except Barristers and Attorneys, ‘being robed when appear . 
“ing before? them, although these . Courts themselves are nôt rébed. ^ e ' 


Ci Does not this agtion' really. amount to ' the: subordinate Courts intro- 


ducing. a ‘further. -disability with regard to. Vakils: not existing in the po 
High Court ?. Tti is needless to ida if this is done. on.the ground of 
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f racial distinction it is out of place i ina Court of - “Justices m ants if asa c 
' distinction between’ the English. and the ‘Indian’. Bar, it would an 


anachronisnf to-day when ‘all such distirictions. are. Beis : done: QUI 
with. 3 


Meeting 


l impunity ? The svriter has filed. a staniped petition  befóré Mt. Swin- 
» hoe, Bar-atJows, Chief. Presidency, ;Mágistinte; ; (Calcutta, - asking*him 
to fnake 2 reference to the’ "Honourable High Court, enquiring if ' 


Yakils- should- Wear gowns? before unróbed `; Courts. : 7 "Thé: iV; dor 
(Indign Bar)/are sure-to get relief nowdiróm: the High Courter! tg! ios 


“This” anoriialy- of Vakils; i; é Indian Baiías: Opposed: ‘hte Bigs 


‘Bar (or Barristers andvAttorneys), faving! fto Wehr gowns Before Cihtinal; ` 


Courts who aré clad in: ‘white “summer: suits -is: plished™ at: timés,’to: 
"still furthér ludicrous: “situations. ‘Recéhtly‘one ‘Sabdivisionak Magistrate 
regularly. used’ to-have' his iispirdition’ ror lighted: ‘cigatettés- “between 


“his lips while ‘holding’ ‘court: ‘In a similà£ situation! ii dnothet 7 Códit. 5 
an ‘anrobed’ Barrister’ also ‘lit-his! cigatétte’ awhile! aaréssirig a eto | 
Ang, Magistrate, but the untortitiiate "Vakils' ‘having: their: gowns $ GHAaHeir i 


. backs could not; wary. ‘well Amitate the. Magistrate, of: tlie. ;Bartistér, 


Very recently: another. 'Subdivisional; Magistrate. qwedtingaan imma- nka 
culate’ white, coat kept on, smoking his ‘pipe+in Court wwithsperfect: noh- . 7 
chalance even when hearing a case.in.which both érparties were Eng- 
lish ladies; Of} course he did: not : ask. : theirs perinission: to «continue. E 
‘smoking. ., All the-w hile the- writers è opponent), à Wakil with his blue ` 


gown lent a touchi. of .colour tothe, iscene-3truly; i &;isiglit worthy of: 
the gods 1---All these: Magistrates’ } Cotirts: were: within Z6cmiles. of. 


' Caléutt& , Carkariy Oper guess.whéthet | they véré^-Lüwyercor Service. , 
‘or, Laymen., ‘Magistrates (European 6% indian)? EC is :n&édless-tó | 
add that: notobed:, Court swoild have ; Yéen-</s00" Sübinindfuls- of’ 
the dignity «of: ithe", Gourt; „which, ‘nshouldi,be, ‘hainiained mot 

v -only in^ | ther benighted: ` provineei- iofs, Madras: y butir also, in, . 


Bengal ; wl cce yarn. Dus evi dt. coy. 
n AS colour effect; ; shortly": rafteke the :establishment, ;ofithedPatria: 


~ High Court: (which;isin: off-shoot:of the:parent: Calc High- Court) Nb 


its first Chief: Justicė, thé Horiouyable Sir Edwardi ¢ Chaimiér;gaye:hís ; 


l Vakils -blackigowns,>.,F the, Bite gowns.. of; dn and: SAssart: Vakils 


| Surely their EUR of; the Hontiurable ‘High Court dia id ? 

' mean (in fact could Je ‘have; meat). to order . High Cont 7 Vakils,’ 

` (India. "Bát to! y Wear gü igowis Jibetóret. Airobed s Berbice illaiet and - 
(Laymen Magistrates, while | Barristers ‘and Attorneys (English Ban); 

~ Are noi to be robed i in their” presence; = < Perhaps" these Mffgistrates are 
anxious to wear Sawi. PERDER , But are they entitled W, 140-903 


to: a 
(n 


è: 
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were also Banged to Black, Specht Criminal: Court Magistrates i in 
these two "Provinces might at last begin, to comprehend that High” 
` Coutt Vakile’t tug iri no way iferidr ins statis 8" “Barristen Seven - if 
gei former ‘have. the ‘nisfortung’ to appear an! ‘subordinate Cours. ~ 


1 i? Mn 6 wu My ‘a: alee 
ant t dang Der AR OG A say G" Sigrar (Lieutenant), we 
El s (ane TNNT vds Wu RUM Vakil, High Court. | 


NDAN, AP TA amet owas gett Pag ese w F 


Án 2 25 dd 
Eo x-gep.dbogr ‘ ———ÀÀ. ft 4 y t D nt EDT 
dud oen; oi io Oe asana ja aki E MAH Sees yh ACRES ba 
üd ý E af * 
5 iz " 2 " 1 at's s " "n 
5o, baja NG uga ds sl ai let Qi 1 VOLLE S dus 
CASA DAL E M ! D tse havimo 6a 4I) ul 
‘ How KANE eng m os 
ds fie EO UU Gt Ex "Moris ON CASES X TPO re ER T 
Lionta BE cet pedo Eye aS weasel cn a io 1 


`, Breach ofic: niract ins sof. Canned ia P4 packing; bt a 


gui gees RINA nda, HIE UN "y virnsa 


7? 1 Inía contract fór- thë sale. of a large number. -of utins of canac t 
L fruits; therë wàs'alstipulation-'to^ thé effect- that- the tins are to'be 
#packed'in cascs,-each/ease to contain- thirty tins, “the + “price being 
“payable” at- per dozeh tins. ^! Wheh'the 'goods"arrived;: it- turned 'out 
' “Kat àboüt'or& Taf of^ the ‘case 'sitontained: twenty für: tins^ only 


instead of th' rly. The (question arose whethier thé'buyers'are"entitled 


` Sto reject the whole: 'cónsigriméntzor" only. the cases containing. twenty 


: four fingi? fce t aa PRU eat xu E EL QU XA eS Oa 


vb Bed that: ‘the! buyére were" éntitlód ‘to aay: > fwel must-have 
“ihe goods ‘packed i in/the' way’ “we Have colitracted for?” a ‘that’ théy 


d 
“arè also entitled to, reject’ ‘the ‘whole consignment: Aae devi 
ER jg MUS unn f aie auy | re tex bein wey 2 S 
vad oh sta zm i Mes "n Ht RIS OL ome cxi a 5 
epuat LÉS aes. b wm. i Pandan 


Substantive offence ty tried” By gue i jun Charai of being. a Atilia crim- ` 


nal tried by another jury, Setan trial if proper ud o 
-H was, convicted by a‘ jury of office, breaking dud jabang 
and afterwards another jury found that he was, 2 habitual criminal 
_ and: sentenced bim to 3.years penal seryitude..- Against the second 
conviction" “thera was an’ appeal and question arose ' whether the 
trial by another j jury of the “charge. of being a habitual criminal 

+ was proper and with jurisdiction. >“ : 
22 Held, that the charge « of being a. .Eabitdal ‘criminal can only 
be'tried by ‘the same jury: as convicted: the accused of the substan- 


tive charge aad {pat t the trial by another ale was pains and: 


bad in law.:. : : ; 
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' , The Indian. Digest A 1909. 1920. ioe v. yi |: Chitale, =. an Èi. B., 
Commercial Press, Madras, 1921 We have received all the four 
volumes of: the above” digest and We: are now able to form an 
opinion, ef^ i sàtisfactory character. It. covers a period of twelve 
yeatd“‘and * “$0 fari as we have been able t0. test, it; „embfaces , CAOR 


fom all the reports published ‘throughout ` India. "The abstracts , 


hre accurate and concise and~the- arrangement of the tópics-is com- 

mendable. We have no“doubt the digest will bo* foundyuseful’ by a 
large circle of practitioners. 

‘The Working. Constitution , An. India by S. M. Bos6, M. A, 

| LL.B., 4, "Oxford: University - "Press fo2i Mr Bose :has.inherited a 

tfreat name ahd isv'Himself*a “distinguished member: of tlie legal pro- 


- fession and of the Bengal Legislative. Council. This volume cgntains 
` the, Government}.of India. Act, the, two reports of the joint Select 


ERE y anya? 


«Gonimittee;; the: zepoit of the, Meston, Committee; and a large’ body of 
relevant, rules. appertaining - “tO the, new constitution, No public man, 

scan do, without the, volume if he wishes to take a real interest in. the 
i „yorking:and the development of. the.new. „constitution * and we. have 
[no doubt it; will have a, deservedly. large: ‘circulation. Ae : 


onia we ‘affecting: the^rights 'and.. liberties of the Indian 


people by A. K. “Ghose, Bar-at-law ; Mohun Brothers, , College 
Street, Market, Calcutta, Rs, 7-8, as, This book i is indispensable to 
„every intelligent member, of the; ‘public’, at. the- present times.as the 
liberty of the ‘subject, may. be, Affected at any moment by reason of 
the, most unexpected events ` Mr. Norton who has done this full 
share i in’ public life as “a` defender of the liberties of the people has 
very appropriately, fu ‘furnished an interesting introduction. - We; know 
“of no other book Which in. ah ' equal" compass” furhishes information 








“of such vital interest and importance to the ‘public. ` eae 
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, DEPOSIT OF RENT UNDER SECTIONS 64 AND 149 ° 
OF THE BENGAL TENANCY ACT. 
In the Bengal Tenancy Act (Act VMI of 1885) “ tenant” has _—— 


* been defined as a " person who holds land under another person and 
is but fora special contract would be liable to pay rent for that 
land to that person” and “rent” has been defined ` as “ whatevér 
is lawfully payable or deliverable in money or kind by a tenant to 
his landlord on account of the use and occupation of the land held 
b a tenant" There are certain provisions in the act which enables 
atenant to deposit ihe rerity arid amongst those ate sections 61 and 
149. Under section 62 the Court shall receive the rent-and’ under 
that section as well as under sectionr52 the Court shall grant a receipt 
to the tenant and such receipt shall operate as an dcquittance. One : 
` -going through the language of the sections 61 and 149 will find that 
these sections provide.'for the deposit of“ money on account of 
terit.” ‘Rent’ includes both rent in money afd rent in kind. 
Now the question arises’ whether a tenant who pays his rent in 
-kind can deposit under sections 61 and r49. It has been observ- 
ed by Mookerjee, J. in the case of Saski Bhusan v. Umakanta, 
20 C. L. J. at page 160, that no depogit can be made of rent in 
kind under sections 61 of the B. T. Act. dt has also been held in 
the same case that section 61 of the,B. T."Act is applicable to a 
case where the parties agreed that upon failure to deliver the rent 
payable in kind a fixed sum is to be paid in lieu thereof. In view 
of the above observations section 61 does not embrace a poor 
tenant who pays his rent in kind and there is no contract between 
him and his landlord that a fixed sum is to be paid in case of failure ” ° 
to pay thegent in kind. Ifthe market value of the rent in kind 
be deposited in Court which the wordings of the section6: do not » = 
allow the Court may refuse to take cognizance of such plea and 
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a | very well be applied to the case of ‘a -tenant paying rent,,in kind, : 


. 
the landford too, as the case may be, will not be bound to, accept thé 
. sum or to act upon such depesit.. Section 6r of the B.'-T.' Act is 
an enabling section and if a tenant paying erent in kind be deprived 
' of the use of the section. .how does fe 1 meet the difficulties.for which 
the provisions of sec ion 61 has been made ; , by, the Legislature. 
This can only be met with if the tenants ‘be éntitled to deposit. the 


^ *market-value of the rent-in-kind and clause 2 (a) of art. g of. Sch. 


. 


IN of the B. T. Act-be also made applicable to thei cases, One 
me k Question can be raised here that the àmount deposited may’ not be 
~ the actual market value of the rent.in kind and it may .not. be the 
, full amount of the money due and thus the deposit, will -not be a 
" valid gne; which the Jandlord can ignore (18 C. W. N.' page 84). 
This very point was raised in the.case reported in 20 C. L. J. page 
M KEN and the: "reasoning: and findings x ofthe eminent Judge can 


i, i jalthough. there is. no contract between,..the.parties, thatin failure of 
“payment of rent in: kinda certain fixed. sumis to be-paid. in - lieu , 


*, thereof. | For ip. ‘that, case: the landlord will be at liberty. to .with- 
7 « draw the amount deposited i in Court by: his tenent after the service 
E notice and . also to. institute, a suit within. six months, from the 


date „Of the service of notice of-such’ deposit, for the balance, if any, 


“which he. considers to be due from. -the tenant. The., question of 
the balance will be determined by the - Court. ..Now ifthe observa- 
, tions made in 20. C b J- page : ‘160 be- stretched to the. cases of 
„tenants, paying rent in kind, they, cannot have: the remedy “allowed 
„by ction 149 of the B. T. Act, if the deposit of the. market:value 
“of the rent in kind be not recogniséd by-law. Subsection 3 .of 
, sectio 149 provides" that unless the, third person. within three 
' months. from, the: dec} Pt: -of notice institute a suit against the: plain- 


tiff and therein , dhing. an order restraining payment out of. the 


, money it, shall e paid, out tp the. plaintiff on «his application. .Thus - 


a suit under sub-section, 14 of section: 149 is.in the'nature of. an inter- 
.pleader suit and.the „property. ip disputei is the money deposited in 
Court. The question of title -as well as possession must be inci- 
* dentally gone into for determining. who must. get the money (7 C. 
ET J. note page 4o),- ‘Order 35, rule 5 of the Civil ‘Procedure:Code 
lays down, that. 5 nothing in.this order shail be . deemed to enable, 
- tenantseto me Thole landlords for the purpose of compelling them 
td interplead. with” any, person -other than persons aking claim 
_ through such...... landlord.” ‘The result, therefore, is that an inter- 
, pleader suit by a, ‘tenant can only be anaintained if the defendant 
“other than the landiord claims through. the landlord (Shelly Mete 


e 
pe E 
. ` * 


ene 
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oy Raj. Chandra Dutta Y. È. R. 3T Calc. $52). Obviously, therefore, 
‘a tenarit cannot maintain an interpleader suit where one person claims 
‘the rent from the tendnt as landlord while a third person claims the 

| rent from the tenant adversely to the landlord. “ ( Vide Mulla’s Civil 
:" Procedure Code, sixth edition notes under Order’ 35s rule 5). In cases 

“i whet® such difficulty will arise the tenant can come under ' séction 
c. “rgo ef the B. T. Act and drive the two: claimants ‘to- interplead with 
"O^ each other'and have à détermination as to who i is entitléd to getthe 


*. "money. The. object of sectión 149 is to prevent tenants from Reing e 


harassed by disputes between two rival claimants to land in respect. 

" of which the rent is claimed. Where lies the remedy ifa tenant ms 

` ing rent in kind be not allowed to come under the purview, of section 

149, simply because the “words inserted ‘therein are “ money.. on 

1 áccount of rent.” ? The third party to-whom the tenant pleads 

* 2. ‘that rent is due being not a necessary party in the rentsdít any decr 

t+ *sion in such suit is not binding against him. The „disastrous effect 

usil imsome of such cases might be that both the claimants may insti- 

hi tute separate suits for rent against the same tenant for’ the same 

"t^hbolding and each of them might get separate decrees: It was held 

. 9 that a suit for rent proceeds only on two issues, vis. (ry Does the 

.«* relationship of landlord and tenant exist between the ` parties, and 

"^ (2) are the alleged arrears of rent due and unpaid. "These are’ ques- 

^ tions in which the plaintiff and the defendant alone are concerned 

““ ànd no third party claiming a title adversely ‘to the plaintiff can pro- 

: perly-be iüde a party to the trial of these issües. Because when a 

f person sued for rent puts forward the plea of ‘holding the land under 

and paying the rent to'a third person ‘the latter should not be joined 

“in thé suit so as to convert a simple suit for arrears of rent into a 

~E guit for thé determination of title to the land in respect ‘of which the 

-5! rent is-claimed (I. L. R.'8 Calc. page 238 ; i9 C. "W.UN. page 492). 

The legislatire never intends to shyt the gates of lan and justice 
"a o one while it remains open to the other. 


9 
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T ex " 7 8 “Toolidas Mukherjee, et 
ud . . Pleader, Khatra, < 
i : District Bankura, 
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.The Decennial Digest 1911-1920 by R. Narayanaswami 
Iyer, B.A., B.L., Vol. 1; Madras Law «Journal Office, 1921 :—Mr. 
Narayanaswami Iyer has already rendered valuable service to the. 
legal profession as a joint author of the consolidated digest 1909-191 5 
and of the yearly digest from 1916 to 1920. The decennial digest 
‘of whiph thedirst volume is now in our hands will cover the “entire , 
period between rgrr to 1920. The volume of Case Law ha so 
rapitlly increased in every presidency during the last five years that 
„itis impossible for the profession to carry on its work without the 
asgistance of a comprehensive digest, methodically arranged and 
accuratelf drawn up. The present work possesses these merits and 
its ytility has been increased by numerous cross-references. We have 
emeetosted the references at random and have not discovered any errors, 
The get up is excellent particularly in view of the high price of paper 
and the cost of labour. 


The Code of Criminal Procedure, 1898 by A. C. Guha, 
B C.S, N. K. Gupta, pr, and Y. Majumdar, M.A, ML. ; B. C. 
Roy, 39-1 College Street, Calcutta, Rs. 15 :—Bengal lawyers 
have not latterly distinguished themselves as authors of Commen- 
taries on Statutes and may well be proud of the work now before 
us. The object of the editors is to furnish an exhaustive commen- 
tary on the Criminal Procedure Code, 1898. The Judicial decisions 
have been collected and. analysed and the results deduced there- 
from have been crystallised into a series of propositions. Special ii 
Gare has been taken to bring out divergence of opinion. The 
arrangement of the notes is excellent and the classification must 
have been the result of considerable thought. The type and 
paper leave no room for Criticism and the price for the whole work 
must be regarded as moderate when we remember the size of the 


book, the high quality f work and the present economic 
H . f L -^ €. H 


conditions. 
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THE SUCCESSION CERTIFICATE ACT. 


E ies 


~ One cannot ET what ascii purpose the Succession Cer- 
tificate'Act exactly fulfils in the domain of Proceglure Law ——" 


cases, Its main object only i is to protect Jona fide debtors who pay 
bona fide to representatives of deceased persons. These are protected 
only if they had obtained a succession certificate. It does not concern 

- itself with the existence or non-existence of the debts concerned. 
Decisions as'to rights of contesting claimants are of no value at all 
under this-Act and the decisions of an inferior civil Court in a 
regular suit override the said decisions under the Act. 


This Act introduces an’ inconvenient and unreasonable multipli- 
city of procedure. The same questions will have to be gone into 
both in the original petition and the original suit. It is the decision 
in the original suit that is given preference to, But strangely enough 
the suit already filed cannot be decided until you obtain a certi- 
ficate under the Act. Whence comes this strange limitation on the 

“power of the Court ? Why cannot the Court decide in the case that 
the only son'is the héir-to the Hindu fathers self-acquisitions, what 
need of a reference to the, District Court for that ? Given the same 
allegations: of fact the Civil Court j dn a regular suit is more compe- 
tent to decide the matter. A^ i isswe might be framed and" the ques- 
tion decided. x With respect to the suit also there is the same pub- > 
licity and sanctity as the petition proceedings. Contesting claim- 
ants if any,according to the allegations ofthe creditor plaintiff or 
debtor defendant may be added as parties and the suit proceeded 

lih, » o et 
>In a case where a suit has been filed already for thé recovery of 

the debt there seems to be no reason at all why recourse shold be * 
had to succession certificate proceedings. If Government want? 


* 
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tbat the movable assets of “deceased creditors should be taxed. extra 
ahd a uniform duty levied upon such effects if their recovery is 


sought, one would have nó objection to such a plain statement of 
facts." But under guise of giving relief to the poor debtor harassed 
by rival claimants, the Government cannot *be permitted to tax in - 


ser 


addition: to'the ordinary’ TH: “peri ent," they levy. ds: scourt-feeg arjother 
2 per gent. or 3 per ‘cent. on the value of the- debts a 


s The value of summary proceedings by way. of petition under thee 
e Seems to ) Jie when the debtor is willing to pay ‘and he wants an 
me “indetinity or assurancé that others would Hot Harass him; "But where 
theré is the necessity of furthet-litigationrto realize the-debtor there 
is a likelihood of. such necessity arising, the regulas suit must be the 
only procedure required to ‘make one realize his dues and it is futile 
and trivial to insist that one has to get a succession certificate. In 


A 


re the debt i is of, small. amodfht also the procedure laid: down 


is very harassing’ to the "creditor and the expenses in the District 
Court more than cover up the amount of the debt and make its rea- 
lization next- to:no'use. In the interests of justice it seems necessary 
that the same sanctity be given to the decision of the Courts as to 
proceedings under the Succession Certificate Act and either a certi- 
ficate or a decision of a proper- Court must equally have the effect 


of indemnifying. the creditor. . 


To: hold otherwise would be highly 


anomalous and the attention of the legislature must be immediately 
| drawn to the provisions of this. Act and. section 4 ‘of Act E of 1889 


amended accordingly. 


Berhampore. 


_ The roth July, 1921. 
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OUR NEW JUDGE. = . 


We beg to offer our éordial and respectful congratulations. tothe ° 
Hon'ble Mr. Justice Bepin Behary Ghose on his elevation fo the 
Bench. Mr. Ghose comes from the District of Burdwan and is a 
brother of the late Sir Rash Behari Ghose. He was educated at the - 
Presidency College, Calcutta and topk his degree with Honours in 
Énglish in 1888. He proceeded to the M. A. degree in, English in. 
1889 and passed the B. L. Examination in 1891. He was articled 

‘to the late Babu Kishori Lal Sircar, an erudite member of the pro- 
fession, who subsequently delivered w course of learned lectures on 
“the Mimansa rules of interpretation in Hindu Law as Tagore Pro- 
fessor. Mr. Ghose was enrolled as a vakil of the High Court on the 
6th April, 1892, and for sometime practised here He had excep- 
tional opportunities for valuable training in connection with the 
numerous cases in which his illustrious brother appeared. It is well- 
known that during this period and later on he materially helped his 
brother in the preparation of successive editions of his great work 
on Mortgages. Mr. Ghose subsequently went to Burdwan where he- 
had considerable -practice, In 1910, he gesumed his work in thé 
High Court and rapidly occupied a place inthe front rank in the’ 
profession: In 197 3 he spent some mogths in Burdpe,. i : 


Mr, Ghose has been known to all who have come into: contact ` 
with him as an able and sound lawyer and as a fearless and conscien- 
tious advocate, But above all he is a true: gentl&man and _his-ap- 
pointment has caused widespread satisfaction. There is litte doubt “ 
that he will ocgupy a worthy place in the long line of distinguished 
Vakil Judges. As "TE: 


. 
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Distribution of the High Court Benches. - 


Sanderson C. J. and Richardson J. mongu Side appeals and 


Privy Council matters. ” 


Woodroffe and B. B. Ghosé, JJ.—First appeals from Groups II 
and. III and rules relating to such appeals. ; UE 


Moókerj5e, and Cumlag, JJ. —First appeals fio Bie I ‘and 
IV and rules relating to such appeals. A 


Chatter]: ee and Panton, JJ. —Second appeals,  Misllaneous 
* appeals and rules from Groups IL and, | 


C. P. €. from all groups and urgent applications relating to 
* second appeals and miscellanéous ‘appeals and motions from 
. , - Groups I and IV qnd second appeals. as may be i i A 
Walfisley and Pearson, JJ.—Criminal business. - Beto 
Nowbouidi 'Ji—Second appeals not exceeding Rs. 50, in value and ` 
“-Civil revision cases up to Rs. „T000 in value from all groups. 
Rankin, J., C. C. Ghose, J., Buckland, J.— Original Side (Sitting 
à singly). 


Jr ae “REVIEWS. t 


"The Decennia Digest ot Indian Decisions, 1911:20 by R. 
Narayanaswami Iyer, Vols. II and III, Madras Law Journal Office, . 
1921—We have already noticed the. appearance of the first volume’ 
of this.digest. . The second volume. includes all the heads under 
".C" from Civil Procedure Code to Cypres. The third volume 


* includes the titles undtr “ D3 to “ L”. These Volumes see mark- 


ed by the same excellent features as the first. The arrangement i is: 
logical, the subbeads-are numerous and the cross references are 
ample. ' ` We notice however, here and there, misprints which do 
not'affect the senses, We shall look forward for the fourth volume 
whicif wilt include some of the’ most important heads, 

Hindu ‘Law by J. R. Gharpure, ard edition, Pricd? Rs. 10—We 
welcome the third edition of this well-known treatise on Hindu Law 
by Mr. Gharpure, the distiguished lawyer of the Bombay High 

. 


N 


"Teunon and.Suhrawardy,: JJ,—Appeals- under--O. 41; rule-11;- 


| 


. . e* 
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Court, Mr. Gharpure has made a first hand study ofthe -original 
autHorities as is evidenced by the valuable collections knowh as 
the Hindu las texts series. The present work was published sixteen 
years ago and rapidly went into a second edition. The present 
edition is fuller than the second edition but is still a book which 
the student should read from beginning to end. The statements are 
clearly and eOncisely expressed and although references are given 
to the latest decisions, including those published few months ago, * 
the tharacjer of the book as a readable student's manual is’ well e 
maintained. The valuable note on the term Safinda which was 
a special feature of the previous editions has been enlarged and the 
other appendices have been improved. The original texts are 
either quoted or referred to with such precision as to make referenge 

.quite easy. The map, which shows at à glance the extent of the 
schools of Hindu law, has been corrected aed is ‘very attractive. 
The book should be read and not merely kept for consult#tion 
both by students and practising lawyers. The get up is all that cán 
be désired and the price (Rs. 10) for a law book which covers 
five hundred pages must be considered cheap under present ecos. 
nomic conditions. 


The Lawyer’s Case Reference by Kamala Kanta Datta, 
Dacca.-This handy volume is a reliable guide to the case law upon 


various subjects which practitioner's have to deal with in Court every , 


day. Tor instance we turn to the head '* adverse possession" and we 
find that various points which arise in connection with adverse posses- 
sion are mentioned together with the relevant case law on the sub- 
ject. "There can be bc little doubt that the work of the practising 
lawyer will be immensely helped ifhe has the book in hand in 
Court for ready reference. "There is a long list of corrigenda but 
the errors noted are generally trivial. i 


NOTES ON CASES. . 
Partition suit— Defect in plaintiffs title at the time of the institution 
of the suit, if can subsequently be cured. Suse 


-V and G,"&wo brothers owned the property in dispute, The 
plaintiff in the present partition, suit derived title from one m 


e o o 
. 
fan 
E 
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. 
9o 
9 
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I. L. R. 45 Bom. 983 
—-— 


. 
1920. 
wa 


Vishou Nargar 


f v 
grandson of G (one of, the defendants in the present suit), Hwag Shriram Ragunath. 


LL.R. 45 Bom. 987 
1920. 
— 
Jethabhai Gokaldas 
v. 
Parshotam H .vsa. 
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a minor at tħe time he purported to transfer his share to thé plaintif. 
Defendant No. 1, the main contesting party, derived title from V, 
brother of G. After the institution of -the suit, as soon as it wgs 
discovered that the plaintiff owing to “Ws minority had no title, W 
having attained majority executed another sale deed in fayour df 
the plaintiff Defendant No. r contended that inasmuch as the 
plaintiff had no title at the time of the institution of the suit, the 
* present suit isnot maintainable and that the defect i in plaintiff's title 
* is not cured by the new sale deed. - | e 


Held, (per Macleod, C. J. ‘and Fawcett, J.) that such a süit is 
maintainable and. that ine plaintiff's nae is cured by the sapsoaaene 
sale deed. 


° The learned Chief Justice remarked as follows; “It is quite . 


true that ifa plaintiff's title is discovered to be defective, in many 
caseg that catinot be cured. But in a partition suit all parties 
are in the same position, and the obvious course for the trial Judge 


to pursue........; was to make JV, a. ee It seems to me 
therefore, this is merely a matter of form.” 
Re Me ] i 


Will by two persons, if valid, l 


The question in this appeal was whether it was possible for two l 


persons to make a conjoint valid will, L and his wife S made a 
joint will sometime before their, death, L died first and S died three 
days afterwards, An application was thereafter made for a probate 
of the will. The District Judge held that the will was a genuine 
document but refused probate on the ground that it was not possible 
for two persons to make a conjoint will. The matter came up 
before the High Court on appeal and it was %e/d (per Macleod, C. 
J. and Fawcett, J.) that guch a will is recognised by the ee 
Courts and that it is g perfectly valid will. 


Minakshi Ammal v. Viswanatha Aiyar (L L. R. 33 Mad. P 
followed. 


RM 


1 





The -Calcutta Law Journal. 


Vor. ccm CALCUTTA DECEMBER, 1921. [wos II—I2. 
. lí! » P a * 








THE LAWYER IN LITERATURE.* 


The lawyers business is to understand and direct fhe business 


. affairs of others.’ He is the expert who defines for his client his 


duties and obligations, and aids him in tae securing of his rights 
and privileges. His duty to his client at times appears to require 
him to disregard abstract justice, and this has resulted in his being 
frequently represented by writers as resorting to deceit and sophis- 
try in order to succeed with this cause, Dickens very aptly ex- 
presses this thought DE: Mr. Pickwick, when he argues with 
Mr. Snubbin thus : : 


" Gentlemen, of your profession, sir, see the worst side of 


human nature. All its disputes, all its ill-will and " bad blood; 


rise up before you. You know from your experience. of 
juries (I mean no disparagement to you or them), how much 
depends upon effect; and you are apt to attribute to others, a 
desire to use, for purposes of deception and self-interest, the very 
instruments which you, in pure honesty and honor of purpose, and 


. with a laudable desire to do your utmost for your client, know the 
femper: and worth of so well, from constantly employing theni 


yourselves. I really believe that to this circumstance may be attri- 
buted the vulgar but very general notian of your being, as a 


. body, suspicious, distrustful, and overcautioue. » 


` Whatever the failings of the lawyer in "this respect, the fact 
remains that there has been a general want of confidence in the pro- 


fession ; and, aside from the adverse influence of a small proportion ` 
‘of the legal profession, the writers ‘of drama and fiction are almost 


wholly. responsible for the attitude of the public mind: toyrards | the 
lawyer. Otto Erickson in “ Law Notes,” April, 1916, in speaking 


of the lawyer, "hys : 





L] An article published in the Canadian Law Times, Vol. 4^ p. g66—Etl. 
` * 
" ‘ 


~ 


ee 
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“ Always do we find him attacked by literary. genius as gn ` 
enemy. to society, ridiculed as a parasite, and denouaced and 
reviled as something little better than a criminal and much worse 
than a rogue.” Pun d CN "m e y 
Students who have Tadeon in a serious way, a study ôf the 
several professional callings, have placed’the lawyer ome compara- 
e tively high plane, but the novelist and poet asa rule approach the 
subject from a different standpoint. They are usually looking €or 
the sensational, and coupled with a desire for the sensational, there - 
is generally a want of sincerity, and so, through the whole realm of. 
lighter literature, the lawyer has been, held up as a shrewd, cons- 
ciepceless h&lfidle, loitering opportunist, always a partisan, who 
clouds the issue with “legal English”, and by means of technica- 


—' lities perverts justice, end who, with genteel suavity,” supplies a 


neceSary element inthe plot by playing the evil part ina” lawful” 
way and drawing ‘his retainer. 


This treatment, however, " is not confined to fiction, for in the 
pages of Holy Writ we find the lawyer the object of scorn and ` 
generally regarded as identical with the Scribes. When Christ was- 
questioned by the lawyer, who asked Him, “ Master, which -is™thé 
great-commandment in the law ?"" He answered fully and argued 
eloquently, and then ‘rebuked openly, saying, "Ye. serpents, ye gene- 
ration of vipers, how can ye escape the danination of -hell S and'in 
St. Luke, He addresses the lawyer thus : “Woe unto ,you also, ye 
lawyers, for ye lade' men with burdens grievous to be borne; and y ye 
yourselves touch not the burdens with one of your fingers,” 


A favorite | notion among. writers of fiction" respecting thé Jaw- 
yer is that hi fees are mere compliments to his shrewdnéss, and 
that his, success is determiried by his ability in inveigle his; tlient : 
his thrust at the legal pfofession, in that “artful fable, “ The. Liti- 

e gous Cats, ” wherein, the monkey . is ‘depicted as judge, deciding. ‘the ; 
ownership of a- piece of che&e which is claimed by each of” ‘the 


» cats. The decision of the wise and just magistrate Awarded the 


cheese to the litigants i in equal proportions, , but having “difficulty i in 
naking an exact division, the judge proceeded alternately to bite off 
a portiog of the larger, morsel until both’ pieces. were, to the. alarm 
„and dismay of both litigants, - "wholly consumed. . ~, 


A CELT 


It may be that lawyers will recall reading the ancient thyme, 
. The Old ; Saw,” ‘which, was published .in- Harper's Monthly 
in in 1856 : E Oey ty 
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7.3.5. & Fell out about their water; -© 


Ie o: Anwpper mill and lower-tmill, - `. à 


8n o... CoToovarthay went—that is to-law,-- 
ve " Resolved to givé no quarter. : : 

TEC Qs. A lawyer was by each engaged, ^ 9? "°°: - 3 

lo" c And hotly they contended:j ^: € 4 o0 

2 --When fees grew scant; the -war they waged, | i£. * . 

m ` e They judged were-bettér. ended. - DA -« M 





RN Lad “The heavy costs’ remaining still, aee Lto T anp ae 
l * Were settled without pother; >° — ^" d 
` One lawyer téok the upper mill, 


“The lower ‘mill the other. 8 f . 


= Going s So far back as Chaucér,' a reference is made to the ‘ ser- 


jeant of the law Giang v the self-assuthed importance q the ` = | 
lawyer i in the lines : * 


=- f lxv T 


zd Noher so bisy a man as he Miei: nas, = a ) e 
And ‘yet he semed bisier than he was.’ 


fbr eo. 
> ne 


Due a ws B 


been ‘Lord: Chancellor of England, endeavoured ‘in his “ Utopia” 

to. get rid í of lawyers by the following process of reasoning : | 

ups: t They have no lawyers, among them, for they consider. them as 

ER | sort of | people s whose profession itis to. disguise. matters, and to 
wrest, the Jaws : : and therefore, they think it is, , much better that ` 
every, r man. should plead his own cause, and | trust it to the Judge, " 
as in other places the client , trusts it to a. counsellor. By_this 
means, they | both cut off many delays, and find out truth more 
certainly ; H ‘for’ after the parties have laid | operi the merits of the 
cause, Wi Without those artifices. which lawyers are apt to ‘suggest, the 
Judge à examines the whole maíter, and supports the simplicity of 
Such "wei: "leaning persons, whom otherwige ‘crafty men "would be A 
‘ute 5; min down ; and thus they ‘avoid’ thosé T "which appear very 


au p Sla will "recall" ‘the Grave Digger's Scene ~ 
(Hami i "Ackv,™ "Scene ' 1), in which ` ‘Hamlet and Horatio coming 

pan tHe grivé-diggers as they:'overturn varius and sundry skele- 

öns? pick up g skull, and Berle as i tims in his kants, aolili- . o* 


` quizes thus :' 


tenures, and his tricks?" Why dogs he suffer this rude knave now ° 


enti Ham: There's :another ; why. may not that be -the-skull of a e 
lawyer? Where be his quiddities now, his "quillits; his cases, his 4 . 


* * 
» . 
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to kfock him about the sconce with a dirty shovel, and willenot 
tell him of his action of battery ? Hum! This fellow nifght be in's 
time a great buyér of land, with his statutes, his recognizances, hts 
fines, his double vouchers, his*recoveries ; is this the*fine of his 
fines andzthe recovery of his recoveries, to have his fine pate*full of 
fine dirt ? Will his vouchers vouch him no more of big purchases, 
and double. ones, too, than the length and breadth ofa pair of 
indentures ? The very conveyance'of his lands wil] hardly lie in, this 
box ; and must the inheritor himself have no more, ha? 


Hor. Nota jot more, my lord. ` 
Ham. Is not a parchment made of sheep-skins ? 
e Hor. Ay, my lord, and of calf-skins, too. 


MV 


4 


Ham. They are sheep ‘and ene which seek out assurance in - 


-that - le 


In Henry Sixth (part 2, Act IV, Scene 5), Dick, the butcher, 
speaking to his friend, Jack Cade, Says : 


“ The first thing we do, let’s kill all the lawyers,” aud .Cade 


. replied : t Nay, tbat I mean to do. Is not this a lamentable 


thing, that of the skin of an innocent lamb should be made parch- 
ment ? That parchment, being scribbled o’er, should undo aman? 
Some say, the bee stings ; but I say, "tis the bee's wax, for I did 


but seal once to a thing, and I was never mine own man since.” 


In the later Elizabethan period, Ben Jonson, in his play, * The 


l Fox,” pictures the lawyer in these lines : 


“1 oft have heard him say how he- admired 
Men of your large profession, that could speak, 
To every.cause, and things mere contraries, 
Ti they were hoarse again, yet all be law ; 
That with most. quick agility, could turn 
And 1etuin Hi make knots and undo them ; 
Give forkedecounsel ; take provoking gold 
“On either hand and put it up; these men 
He would trive with their humility ~ 
And (for his part) he thought he would be blest 
To have his heir of such a suffering spirit, 

e o wise, so grave, of so perplexed a tongue 
And loud withal, that would not wag nor scare g 
` Lie still without a fee ; eee Es 


When Dr. Samuel Johnson was asked what he thought of sup- 


| petibg a eause which he knew tq be bad, he replied : 4' Sir, you do 


e 


easy 


^" 
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“nay know it fo be good or bad ’till thé Judge determifes. 2 Thus he 
was far more generous than the Utah territorial legislature | in 18 50, 
-ehich forbade any counsel to urge a cause in which he himself 
„did not believe, while on the other hand, “the Act of 1852 required 
“the advocate, under penalty of fine, to disclose “ al/ the facts in his 
posse’sion,, even though they were calculated io make-against his 
client,” Laws of Utah, 1866, p. 37. fa 

u Médern writers in general seem to be excessive in their criticism 
of the lawyer, and none more so than the late Elbert Hubbard, 


whose denunciations were rabid, vitriolic and at times apparently « % 


insincere, In spite of this, however, his scathing tirades struck a 
popular chord~and no one knew it. better than” Hubbard, for he 
neverlet pass an opportunity to gain applause by ridiculing the 
lawyer. M - 

. In June, 1913, and in April, 1914, so conservative a pexéodical 
as The Atlantic Monthly gave space to '" The Cage," by Arturo 


M 


M. Giovannitte, and “ Justice,” by Riginald Wright Kauffman, , 
''poems in free verse, holding up to ridicule our whole system of 


criminal jurisprudence. The same publication, in December, 1920, 
however, contains a very well-written story, “The Preponderance of 


"Evidence," by James Park, which portrays two types of lawyers. The 


defendant is represented by the well-prepared, able, corporation 
lawyer, smooth and oily, who relies upon the application of a tech- 
nical rule by a cold and harsh judge ; the plaintiff by inexperienced 
and ill-prepared counsel. The cause of the deeply wronged plaintiff 
appears to be at'sea between the two until the jury, by the applica- 
tion of common sense, finds justice in spite of judge and lawyers. 


The ‘* Lawyers Number” of Life, Feb. 8, 1917, contains a 
collection of absurdities which aré at once brilliant and humorous, 
and it must be admitted, illuminating: The cover-design, entitled 
* Fiat Justitia, Ruat Coelum," represents Justice with one bleary eye 
peeping from, her blindfold, as she groggily attempts to balance her 


-rickety Scales ; and the double pages illustration shows eight cold, * 


calculating, bloodless lawyers, their faces buried in huge volumes, 
forming a line between the.law-books piled up in front'of them and * 
“the great sun of Justice behind them. It is unapologetically called 


- “ A Barrier to Progress” (and there’s- no doubt ofthe application 


of the word " Barrier") 
Many of The profession a are familie with Spoon River Anthology, 


in which Edgar Lee Masters sets forth San honest expression from g 
. various gnd sundry late lamented individuals—the doctor, the 


ce 
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teacher, the "laborer, the magnate., John M. Church, thé lawyer | i 
responds thus: .', %,, . e 
|O70 78 I was attorney for the " 0,” , "o 


And the Indemnity Company which isset 
The! owners of the mine. 


UV ^ 577] pulled the wires with judge and jury, Eso 
: And the upper courts, to beat the claims A 
e : Of the crippled, the widow and orphaff,  - 2 
. f And made a fortune thereat, ° 7e "^ 


The Bar Association sang my praises 
In a high- -flown resolution. A 
And the floral tributes were many— - 
-e ` ° But the rats deyoured my heart ^ 
~ Anda snake made a nest in my skull ” ` 


any 


7 4 


An extrema free-verse poem by Carl Sundberg, entitled d ithe, 
Lawyers Know Too' Much", has been given some publicity, espe- 
“cially through its publication in The Dial in January, 1920. Three 


stanzas will serve to reflect the spirit of this effort : 
- rans 
2c Why is there always a secret singing .. def 


s When a lawyer cashes in? Sow od 
. Why does a hearse horse snicker 
Hauling a lawyer away ? 


jg 

The word of a brick layer goes. to the bla, 
- The knack of a mason outlasts a moon, fs See 
. The hand of a plasterer hold a room together, ,;; . 


. The land of a farmer wishes him backagain. ; . 


aaa 


Singers of song and dreamers of plays — 
Build a house'no wind blows over. 


ad 


The lawyers—tell me why a hearse horse snickers, M 


Hauling a lawyer's bones. 


A390 i 
It may well be.doubfed whether the service the lawyer has; ren" 


dered to society 7 g@nerally understood and consequently appre- 
ciated.. Far greater popular® gratitude is accorded to the . teacher, 


and the physician, Occasionally, ‘however, we ate favoured with a 


literary production which is neither jocular mor sarcastic, butiserious. 


and truthful in appreciation of. the legal profession. We aré.indebted 
to Dr. .Sapue] Warren, scholar, - publicist, doctor of medicine, and 
practitioner at the bar, who in 1841 published that. 2o satire, 
“ Tittlebat Titmouse -or Teù Thousand a year, 5» wherein he) pic- 
tures Oily Gammon as “ one of the most subtle and delectable 
scoundrels i in literature, " with Quick and Snap as worthy partners ; 


t . 
. 
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i» 


; private clients. In every deliberate struggle for law we ought to be 
. the guides, not too critical and unwilling, not.too tenacious of the . 


" 4 x ‘nee . * l i 6 
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„and be sets opposite them the honorable-and upright firm of Paykin- ^ T 
son and Reenniggton, and” crams a poe worthy the highest type. $ 
'- imthe legal profession: : E 


. The com#ientary of Woodrow Wilton ina recent address before 
the New York Bar Association, in compliment" to.the LIE is of 
interest, Hessaid i in part : 


D U^ wu ü 
“We lawyers are servants of society; officers of the courts of * * 
justice. Qur duw isa much larger thing than the mere adyice of « si 


familiar ‘technicalities in which, we, have been schooled, not too much i 
in love with precedents and the easy maxims which have saved gp 
. the trouble of thinking, but ready to give expert and disinterested A 


advice to those who purpose progress and the readjustment ofthe ° 
frontiers of justice, ; * 


, Lawyers constructed the fabric of our- State governments and’. 
of the government of the United States, and;throughout the earlier ° 
periods of our national development presided over all the large pro- 
cesses of politics, Our political conscience asa nation was imbed- 
ed in our written fundamental laws. Every question of public 
policy seemed sooner or late- to become a question of law, upon 
which trained lawyers must be consulted. In all our legislative i 
halls debate thundered in the phrases of.the written enactments 
under which our legislators and our Governors exercised authority. 
Public life was a la -yer’s forum. Laymen lent their invaluable coun- 
set, but lawyers guided and ‘la vyers framed the la v. ” ý 


Sir Walter Scott, having Been himself a layer, reflects the pro- 
fession as serious, purposefu!, dauntless, patient, loyal to those whom 
it serves, and possessing a high sense of justice and equity. There 
is perhaps no more remarkable scene in literature than: that por- 
trayed by Scott in “ The Heart of Midlothian.” The solemnity 
aud dignity of the trial, the inexorable adherance ‘to thelaw of the » 
land, the painstaking effort to discover the exact truth beginning 
with the administration ‘of .the'oath by - the presiding judge (not by  * e 


- an inferior court.officer), and repeated by the witness : > “ The truth 


to tell and- no truth to-.concea!, as faras you know or should be 
üsked in'the:name of God and you shall answer to God inethe great 
day of judgmept,”—inspire a respect ‘for the courts, for the adminis- NOSE 
tration of justice and for the advocate, the like of which is rarely 

found.in literature. “It is interesting to note that this: famous trial — $ 

as adapted 40 the stage by Dion Bouccicault became a ‘favorite scene . 


` 


* 
.. 
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with the. famous actor, John-T. Raymond, who said that he? “ hated 
all court-room scenes except those of the Merchant of Venice and - 
the Heart of Midlothian.” A brief excerpt from the Judge’ 8 chargg , 
to the jury reflects the spirit of dignity," mercy and justicg which Per 


vaded the trial : 
‘ .' It is for the jury to consider whether the prosecutor has made. 


out his plea. For myself, I sincerely grieve to say that | a shadow of 


doubt.remains not upon my mind concerning the verdift which" ihe 


"inquest had to bringin. I would not follow the prisoners: counsel 


through the impeachment which he had brought against the statute- 
of King William and Queen Mary. I and the j jury are sworn to 
judge according to the laws as'thfey stood, not to criticize, or to 
evdde, or even td justify them. In no civil case would a counsel’ 
have been permitted to plead his client's case in the teeth ofthe ' 
law ; putin the hard sithation in which counsel are often placed i in 
the Criminal Court, as well as out. of favor to all presumptions of 
innocence, I have not ‘inclined to ‘interrupt the learned gentleman, 
or narrow his: plea. ~The present laws, as it n w stands; has been 
iristituted by the wisdom of our -fathers, to check the alarming'pro- 
gress of a dreadful crime ; when it is found too severe for its purpose, 
it will doubtless bé altered by the wisdom of the legislature ; at 
present it is the law of the land, the rule,of the court, and, according 
to the oath which you have taken, ‘it must be that of the jury. 

“I -donot state the impression upon’ my own mind .with the 
purpose of biassing-yours. I have felt no less than you have done 
the scene of domestic-misery which has been exhibited before you ;. 
and if you, having God and a good conscience, the sanctity of your. 
oath, and the regard | due to the law of the country, before your eyes, 
can come to a. conclusion favorable to this unhappy prisoner, I 
should rejoice as mpch-as any one in Court ; for never have 1 found 
my duty more distressing than in. discharging it this day, and glad 
I would be to be reliev&d Hom the still more painful task which 
would otherwise reinajh for me.’ 

When Mark Twain wroft “Pudd’nhead Wilson," he S opásenns 
had no intention of giving the lawyer a prominent place in the story, 
but as the tale progressed, Pudd’nhead grew.uhtil he becarrie its 
outstanding figure. Here was an individual of rare talents, obscure 
and unappreciated, earning a , bare living, devoted to the study of 
finger-prints. as a diversion, but all the time “keeping up his law.” 
The opportunity finally came when his industry «yas rewarded, 
With tireless. earnestness, he solves a baffling mystery and brings 
justice-eut. of the tangle, “| - 7 ee 
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, the most admirable characters in legal fictions — , — : i 


THE LAWVER IN LITERATURE, n 
LJ 


Charley Steele, in Parkers “ Right of Way;” is a very. different 
type—cold, ambitious, shrewd. His success was largely “dud to his 
. powers*of persuasion. This lawyér does not enlist the reader's sym- 
*- pathy, but he is a fine example of acumen and undaunted courage, 


A notable piece of fiction, i in which lawyers enact the leading 
- roles, ig “Mr, Crewe's Career" by Churchill, Hillary Vane, the 


shrewd, thpable, politic corporation lawyer, is concerned chiefly 


in the manipulation of legislators. He is wholly without sentiment : 


excepting in «hà love of his son, Austin, The son is cast in an 
entirely different mold, however. Independent, honest, direct and . 
fearless, he risked estrangement from father and friends to follow 

. the line of duty as he saw it. He attacked the corporation of , 
which his father-was chief counsel. He refused bribery and stood 
fast against every temptation. Austin Vane stands out as one of 


Biography is a phase of literary expression that deserves ‘mention 
.: here. 
biographical fiction, tells the story of a lawyer, Grover Cleveland,’ 
- who through steadfast devotion to high principle, proved himself a 
-- heroic public servant; and another excellent contribution to 
EDDA literature has recently appeared in “The Life of John 
»- Marshall” by Albert J. Beveridge. 


In literature, we find the lawyer praised as well as censured, 
‘commended as well as ridiculed ; and occasionally from one who 
plays: upon: his foibles and his shortcomings, we get the most 
-exalted sentiments on the administration of justice, - such as from 
~ -the lips of Portia, when she says : 


''" The Honorable Peter Sterling,” an excellent example’ of 


“The quality of mercy is not strained, 

It droppeth as the gentle rain from heaven 
Upon the place beneath ; It is twice blest ; 

It blesseth him that gives, and him that takes: 


' "Tis mightiest in the mightiest ; it becomes. 


The throned monaggh better than his crown; — ^ 


His sceptre shows the force of temporal j power, : 
The attribute to awe and majesty, 


` Wherein doth sit the dread and fear of kingsy 


But mercy is above this sceptred sway ; 

It is enthroned in the hearts of Kings? '* “o æ 
It is an attribute to God himself ; 

And earthly power doth then show likest God's 

When mercy season's justice. Therefore, Jew, 
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THE. CALCUTTA LAW, d e Vài. axi. 


»" ope Though justicetbe thy pléay “boniidé this, 5 
600700, That, ih the course of- justice, none;o$us. — * 
^, - Should-see salvation: , We do pray for mercy ; ~ 
And that same prayereloth teach us all'to rendér* 
The. deeds of Bene NE WP ° 


M sa FRANK TONS 


d NOTES ON CASES ^ 007 

A nidite 7 siling to “recall éd ubi ‘by Ais po 

D Sors—~ Order of acquittal, i] legal-— Order for security after convit 
Jiofr Sor simple hurt, if good in law. pi ^ 


i The accused. in this-case was charged under sections 147 and 323 x 


* I. P. C. and placed on trial before à magistrate.. This gentleman took 
the prosecution evidence but before the défence . eyidence was taken 
he was transferred. Before his successor: an application was made on 
behalf-ef the accused to resummón and rehear the witnesses that have 


already been examined and as a matter of fact the.magistrate passed - 


an order that this- should be done. But in -spite of this the magis- 
É trate took up the case and disposed. of. 1t upon the evidence on the 
record, ‘which he had not himself heard. The order he, passed ' was 
an order of acquittal which. was subsequently discharged, by the 
District magistrate. Question arose whether the District Judge had 
any power to revise what was an ordér of acquittal. : 


Held (per Lindsay J.) that the’. order of acquittal was an abso- 
lutely illegal ‘order and that ‘the’ District magistrate, has certainly 
authority to set aside the same. “The, trying magistrate acted in 
violation of the clear provisions of section. 350 Cr. P.C. and it WAS 
ehis duty to send for Ehay witnesses and take their statements., 


^ — Held further, that offences ‘under, Sections 323 & 325 L P. C.. 
* are offences. involving a breach of peace and that when persons are 
convicted under ‘either of these sections they ma be bound over 
to kéep peace under section: 106 Cr P. Crs | 
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